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XI 


MEMORANDA. 

In  1842  Herbert  George  Jones^  Esq.,  and  Alfred  Septimus 
Xknolingf  Esq.,  Barristers  at  Law,  were  called  to  the  de- 
gree of  Serjeants  at  Law. 

Sir  John  CrosSf  Knight,  one  of  the  Judges  of  the 
Coart  of  Bankruptcy,  died  in  Michaelmas  term  1842, 
and  the  Right  Honourable  Thomas  Erskine  having  re- 
signed the  office  of  Chief  Judge  of  that  Court,  was 
succeeded  by  the  Right  Honourable  Sir  J.  L.  Knight 
Bruce^  one  of  the  Vice  Chancellors. 

In  1843  Nathaniel  Richard  Clarke^  Esq.,  and  John 
Barnard  Bylesj  Esq.,  Barristers  at  Law,  were  called  to 
the  degree  of  Serjeants  at  Law. 

In  April  184S  Sir  Gregory  A.  Lewin^  the  Honourable 
John  C.  Talbotf  Samuel  Martin,  Esq.,  John  A.  Roebuck, 
Esq.,  and  William  H.  Watson,  Esq.,  were  appointed 
Queen's  Counsel,  and  Serjeant  D.  C.  Wrangham  was 
appointed  Queen's  Serjeant 

In  1843  Thomas  Pemberton  Leigh,  Esq.,  was  appointed 
Chancellor  of  the  Duchy  of  Cornwall  and  a  Member 
of  Her  Majesty's  Privy  Council. 

In  1843  the  Honourable  John  C.  Talbot  was  ap- 
pointed Attorney-General  of  H.  R.  H.  the  Prince  of 
Wales. 


ORDER  IN  CHANCERY.  xiii 

1849. 


ORDER  OF  COURT,  {a) 

17th  March,  1843. 

The  Right  Honourable  John  Singleton  Lord 
Lyndhukst,  Lord  High  Chancellor  of  Great 
Britain^  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chancellor 
of  England,  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Lewis  Knight  Bruce, 
and  the  Right  Honourable  the  Vice-Chan- 
cellor Sir  James  Wig  ram,  doth  hereby  order 

and   direct  in  manner  following ;  that  is  to 
say,  — 

I. 
That  for  the  purpose  of  diminishing  expense  in  the  Introductory 
inrolment  of  Decrees  and  Orders,  no  part  of  the  state-  ^e  omitted  in 
ments  cir  allegations  contained  in  any  bill,  answer,  peti-  enrolments  of 
lion,  aflSdavit,  or  report,  shall  be  recited  or  stated  in  Orders, 
any  such  inrolment;  but  that  it  shall  be  suiRcient  to  What  to  be 
state  in  such  inrolment  the  filing  of  the  biU  or  petition,  •^"^^^  ^**^'*"'- 
or  service  of  the  notice  of  motion,  with  the  names  of 
the  parties  thereto,  together  with  the  prayer  of  the  bill 
or  petition,  or  notice  of  motion,  the  filing  of  the  se- 
veral answers  and  other  pleadings  or  proceedings,  and 
reports,  whether  confirmed  or  not,  and  the  short  pur- 
port or  efiect  of  any  Decree  or  Order  made,  had,  put 
in,  or  taken,  before  the  date  of  the  Decree  or  Order 
mrolled  and  leading  thereto. 

{a)  Reg.  Lib.  1842,  B.  fol.  507. 

II.  That 


XIV 


ORDER  IN  CHANCERY. 


1843. 


Certificate  of 
Clerk  of  Re- 
cords and 
Writs  re* 
quired  to 
autboHKe 
inrolment. 


Fee  for  same. 


IL 

That  no  Decree  or  Order  shall  be  inroUed  until 
the  Clerk  of  Records  and  Writs,  in  whose  division  the 
cause  or  matter  may  be,  shall  have  inspected  the  docquet 
of  such  inrolment,  and  shall  have  certified  thereon  that 
the  statement  of  the  pleadings,  orders,  reports,  and 
proceedings  therein  contained  is  correct ;  and  that  for 
such  inspection  and  certificate  the  Clerk  of  Records 
and  Writs  shall  be  entitled  to  receive,  and  he  is  hereby 
authorised  to  receive,  the  sum  of  five  pounds,  to  be  by 
him  paid  into  the  Suitors'  Fee  Fund. 


(Signed) 


Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C 
James  Wigram,  V.  C 


ADDENDA  ET  CORRIGENDA. 

PiHge    98.  line  IS.  for  •'  ▼endor''  read  •*rendee.** 

189.  liiM  1.  for  •«  Defendant*'  rewl  «  Plaintiflr" 
lino  2.  for  •«  Plaintiff"  riad  *•  Defendant.** 
196.  last  line^  add  '<  see  1  BuU^  Sep.  7S." 
358.   WUhy  r.  Mangles  was,  on  the  SOth  of  June  184S,  affirmed  by  the 

House  of  Liorda. 
364.  line  8.  lor  M  Mr.  Xhiderd^*  read  «Mr.  Snfhniy." 

N.  B.   PUUt  ▼.  Bouth,  3  Betwan,  957.  was  affirmed  by  tbe  House  of 
Lords  on  tbe  10th  of  JW/y  1843. 
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THE  ROLLS  COURT. 


FENNINGS  V.  HUMPHERY.  ^„^«^^;  „. 

THIS  case  came  on  upon  a  motion  to  discharge  an  -^^  agreed  to 
.     •      grant  a  lease 
order,  obtained  as  of  course,  whereby  the  plaintiff  of  a  vault  to 

was  required  to  elect,  whether  he  would  proceed  in  this  ^•»  ""p^**^** 
suit,  or  in  an  acUon  at  law,  alleged  by  the  Defendant  to  crane,  &c., 
be  for  the  same  matter;  and  also  upon  cause  shewn  a"givenT(ine" 
by  the  Plaintiff,  why  an  order  nisi  to  dissolve  an  in-  certain  other 

acts,  which 
junction  this  Court 

could  not 
decree  to  be  specifically  performed.  A^  having  made  default,  B,  sued  in  this  Court 
for  a  specific  performance,  but  did  not  pray  that  the  above  stated  acts  should  be 
specifically  pertbrmed.  Pending  the  suit,  B,  also  commenced  an  action  at  law 
against  A.  for  damages  suffered  in  consequence  of  the  non-performance  of  the  acts. 
Held,  that  the  suit  and  action  were  not  for  the  same  matter,  and  an  order  to  elect, 
obtained  by  the  Defendant,  was  discharged. 

A  party  served  with  an  order  obtained  ex  partes  may  be  guilty  of  contempt  for 
disoMdience  thereof,  in  a  case  where  the  order  ought  not  to  have  been  made. 

A  plaintiff,  served  with  an  order  to  elect  between  proceedings  nt  law  and  in 
equity,  afterwards  took  a  step  in  the  action  at  law*  Held,  that  he  might,  neverthe- 
less, apply  to  dischaige  the  order  for  election. 

Whether  an  order  to  elect  stays  all  proceedings,  qu€Brc» 

Vot.  IV.  B 
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1841.       junction  obtained  by  the  Plaintiff,  to  restrain  the  De- 
Fennings     ^^^^^'^^'s    proceedings    at  law,   should  not  be  made 
V.  absolute. 

HUMPHERT. 

It  appeared  that  on  the  13th  of  May  18S7,  the  De- 
fendant contracted  to  let  to  the  Plaintiff  certain  vaults, 
then  in  the  Plaintiff's  possession,  for  a  term  of  seven  years 
and  a  quarter,  to  commence  from  Ijoiy-^y  then  last,  at 
a  rent  of  150/.  a  year;  and  she  also  contracted  to  ex- 
cavate, build,  and  finish  another  vault,  with  certain  spe- 
cified accommodation,  and  erect  a  crane,  with  proper 
and  convenient  works  and  appurtenances,  for  the  sole 
use  of  the  Plaintiff  during  the  intended  demise ;  and 
to  complete  the  vault  and  works,  and  give  possession 
thereof  to  the  Plaintifi^  in  eighteen  months  from  the 
24th  day  of  June  then  next.     The  Plaintiff  was  to  hold 
the  last-mentioned  vault,  from  the  day  when  possession 
thereof  should  be  given,  for  seven  years,  at  the  yearly 
rent  of  50/.     The  Defendant  agreed,  that  he  would,  at 
any  time  within  seven  years  and  a  quarter,  execute  to 
the  Plaintiff  a  lease  of  all  the  premises,  for  so  much 
of  the  term  as  should  then  be  unexpired,  containing 
the  usual  and  proper  covenants  on   the  part  of  the 
lessee,  for  the  purposes  therein  mentioned,  and  cove- 
nants on  the  part  of  the  lessor,  to  keep  the  premises  in 
repair  and  insured,  and  for  quiet  enjoyment  by  the 
lessee. 

The  Defendant  did  not  perform  the  works  according 
to  the  agreement,  and  the  rent  agreed  to  be  paid  by  the 
Plaintiff  for  the  vault  in  her  possession  being  in  arrear, 
the  Defendant  brought  an  action  against  her  for  the 
recovery  thereof. 

The  present  bill  was  filed  on  the  24th  of  December 
1839;  and  the  Plaintiff  thereby  prayed,  that  the  agree- 
ment 
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m^it  of  the  ISth  of  May  18S7y  might  be  specially  per-        1841. 
formed  and  carried  into  execution;  and  that  the  De*     F^nnings 
fendant  might  be  ordered  to  execute  a  proper  lease    ^     «. 
of  the  vaults  and   premises,    the   Plaintiff  offering  to 
perform  her  part ;  she  also  prayed  for  an  injunction  to 
restrain  the  Defendant  from  proceeding  in  his  action, 
and  for  general  relief. 

The  Plaintiff's  bill  alleged,  that  the  Defendant  had 
failed  to  erect  the  new  buildings,  to  erect  the  crane,  and 
to  keep  the  premises  in  repair,  according  to  his  covenant; 
bat  did  not  specifically  pray  that  the  Defendant  might 
be  ordered  to  do  those  acts. 

The  Plaintiff  obtained  the  common  injunction  to 
restrain  the  Defendant  proceeding  to  execution  in  his 
acdon  for  rent  The  answer  was  filed  on  the  27th  of 
January  1840,  and  for  more  than  a  twelvemonth  no  pro- 
ceedings were  taken  in  this  Court ;  but  on  the  20th  of 
February  1841,  the  Defendant  obtained  the  usual  order 
nisi  to  dissolve  the  injunction ;  and  on  the  26th  of 
February  1841,  the  Plaintiff  commenced  an  action 
against  the  Defendant  for  damages  for  breaches  of  the 
agreement.  The  declaration  in  the  action  was  delivered 
on  the  6th  of  March  1841.  It  stated  the  agreement  of 
the  ISth  of  May  1837,  and  assigned  as  breaches  by  the 
Defendant,  1st,  his  neglect  to  excavate,  make,  build, 
and  finish,  the  vault  agreed  to  be  made,  with  such  suit- 
able and  convenient  entrance  and  communication  as 
therein  mentioned ;  2dly,  his  neglect  to  erect  the  crane 
agreed  to  be  erected ;  and  Sdly,  his  neglect  to  do  the 
necessary  repairs;  and  it  was  then  alleged,  that  the  Plain- 
tiff had  lost  profits,  which  she  would  have  made,  if  the 
vaults  and  works  had  been  made  as  agreed  to ;  and  had, 
at  divers  times,  between  the  24th  of  June  1837  and  the 
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commencement  of  the  action,  been  put  to  great  troable 
and  expence  by  reason  of  the  breaches  assigned. 

This  declaration  being  delivered  on  the  6th  March^ 
the  Defendant  on  the  11th,  alleging  that  he  was  doubly 
vexed  by  the  Plaintiff  prosecuting  him  at  law  and  in 
this  Court  for  one  and  the  same  matter,  obtained  the 
common  order,  that  the  Plaintiff  should,  in  eight  days 
after  notice,  elect  in  which  court  she  would  proceed ; 
this  order  was  served  on  the  Plaintiff  on  the  ISth  of 
March.  The  Plaintiff  afterwards  made  an  application 
to  Baron  Alderson,  in  the  common  law  action,  to  amend 
her  declaration,  and  leave  was  given  on  the  15th  of 
March.  The  Plaintiff  now  sought  to  discharge  the 
order,  for  election,  for  irregularity,  as  having  been  ob- 
tained on  a  false  allegation  that  the  Plaintiff  was  pro- 
secuting  the  Defendant  at  law,  and  in  this  Court,  for 
one  and  the  same  matter. 


The  Plaintiff  also  now  shewed  cause  why  the  order 
fif^j,  obtained  by  the  Plaintiff,  to  dissolve  an  injunction 
to  restrain  the  Defendant's  proceedings  at  law,  should 
not  be  made  absolute. 

Mr.  Pemberton  and  Mr.  Jemmettj  for  the  Plaintifl^ 
as  to  the  order  for  election,  contended,  that  it  had  been 
obtained  on  a  false  suggestion ;  inasmuch  as  the  object 
of  the  suit  and  of  the  action  were  distinct,  the  first  seek- 
ing to  obtain  the  lease,  and  the  second  for  damages 
which  the  Plaintiff  had  suffered,  up  to  the  time  of  bring- 
ing the  action,  in  consequence  of  the  non-performance 
by  the  Defendant  of  his  agreement  to  repair,  &c. 

On  the  second  point,  as  to  the  injunction,  they  argued 
that  the  Defendant  ought  not  to  be  permitted  to  sue 
the  Plaintiff  for  rent,  while  he  refused  to  perform  his 
part  of  the  agreement 

Mr. 
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Mr.  Beihell  and  Mr.  Dunn^  contra^  contended  that 
the  subject  of  the  suit  and  action  were  the  same,  and 
arbiog  out  of  the  same  agreement;  and  that  this  Court 
would  not  permit  a  par^  to  sue  at  law  for  damages,  on 
the  same  contract  which  he  in  this  Court  sought  to 
have  specifically  performed. 

That  the  Plaintiff  by  proceeding  at  law  after  she  had 
been  served  with  the  order  to  elect,  had  thereby  made 
her  election  to  pursue  her  remedy  at  law. 

That  the  Plaintiff  retaining  possession  ought  to  pay 
her  rent ;  that  the  contract  was  for  two  distinct  matters, 
and  that  it  was  no  answer  to  the  Defendant's  demand 
for  the  rent  of  the  vault,  to  say  that  the  second  part  of 
the  agreement,  for  which  a  distinct  rent  was  reserved, 
had  not  been  performed  by  the  Defendant. 

The  following  cases  were  cited  as  to  the  Plaintiff's 
right  to  proceed  at  law  notwithstanding  the  present 
suit;  MiUs  y.  Fry  (a),  Carrick  v.  Your^  (i),  Reynolds  v. 
Nelson  (c),  Frank  v.  Basnett  (d),  Orme  v.  BrougJUon  (^), 
Trimleston  v.  Kemmis*  {g) 

As  to  the  effect  of  the  order  to  elect ;  Mills  v.  Fry  (A), 
Jmory  v.  Brodrick  (f ),  Caranck  v.  Young,  {k) 

As  to  the  Plaintiff's  relief  in  equity  for  damages; 
Ndson  V.  Bridges  (/),  Mundy  v.  JoUiffe.  (m) 


HUHPHBRT. 


(o)  19  r«.277. 

{b)  4  Mad,  437. 
(c)  6  Mad.  290. 
id)  2  Mifl.  ^  K.  618. 
(e)  10  Bmg.SSS. 
{g)  iLl.4r  Goo.  89. 


{h)  Cooper ,  107. 
(t)  Jacobs  530. 
(k)  2  Swan,  259. 
(/)  2  Beavan,  239. 
(m)  9  Sim.  413. 
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1841.  The  Master  of  the  Rolls.     The  Plaintiff's  bill 

^!^*V""^*'     alleges  that  the  Defendant  has  &iled  to  erect  the  new 
Fennings  °  t         1  1  - 

V,  buildings,  to  erect  the  crane,  and  to  keep  the  prenusea 

HuMPHBBT.  jjj  repair,  according  to  his  covenant,  but  does  not  specie 
fically  pray  that  the  Defendant  may  be  ordered  to  do 
those  acts ;  and  the  acts  are  of  such  a  nature,  that  this 
Court  could  not  order  them  to  be  specifically  done. 
Upon  this  occasion,  I  have  not  to  consider  whether  the 
Defendant  may  have  any  equity  to  restrain  the  Plaintiff 
from  proceeding  in  her  action,  other  than  that  equity 
which  arises  from  the  allegation,  that  the  proceedings 
at  law  and  in  this  Court  are  for  one  and  the  same 
matter.  Whatever  other  grounds  for  relierthe  Defend- 
ant may  have,  the  order  which  he  has  obtained  cannot 
be  supported,  if  the  legal  remedy  which  the  Plaintiff  is 
seeking  at  law  is  consistent  with  the  equitable  remedy 
which  she  is  seeking  in  this  Court. 

As  by  the  bUl,  she  asks  for  a  specific  perfonnance  of 
the  agreement,  if,  by  the  action,  she  sought  for  com- 
pensation for  its  entire  non-performance,  one  proceed- 
ing would  allege  that  the  agreement  could  and  ought  to 
be  performed,  and  the  other  proceeding  would  allege 
or  imply,  that  the  performance  of  the  agreement,  having 
been  abandoned  or  become  impossible,  compensation  in 
lieu  of  performance  should  be  given.  The  two  pro- 
ceedings  would  be  inconsistent  with  each  other.  The 
Plaintiff  would  be  in  one  court,  suing  for  the  thing  it- 
self, and  in  the  other  for  compensation  in  lieu  of  the 
thing  itself.  She  would,  I  think,  upon  a  fair  construc- 
tion of  the  words  of  the  order,  be  prosecuting  the  De- 
fendant at  law  and  in  this  Court  for  one  and  the  same 
matter ;  in  different  forms  indeed,  but  still  in  substance, 
for  one  and  the  same  matter,  and  I  should  think  the 
order  valid. 


But 
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Bat  considering  the  allegations  in  this  bill  and  the 
relief  specifically  prayed  for;  considering  the  particulars 
of  the  agreement)  and  what  parts  of  it  this  Court  can» 
and  what  parts  of  it  the  Court  cannot,  decree  to  be 
performed  in  specie ;  and  considering  that  the  action  is 
brought  for  damages  for  the  non-performance  of  par- 
ticular acts,  the  performance  of  which  is  not  specifically 
{vayed  by  the  bill;  and  which,  if  they  may  be  conceived 
to  be  included  in  the  general  words  ^*  specific  per- 
formance," or  in  the  prayer  for  general  relief,  are  not 
acts,  the  specific  performance  of  which  can  be  decreed ; 
and,  moreover,  that  the  action  is  brought  only  for  such 
damages  as  were  sustained  up  to  the  time  when  the 
action  was  brought;  it  appears  to  me,  that  the  action 
is  not  founded  on  any  implied  abandonment  or  cesser 
of  the  agreement,  but  is  consistent  with  the  continued 
existence  of  the  contract,  and  of  the  Plaintifi'^s  title  to 
have  it  specifically  performed,   if  there  be  no  other 
objection  to   its  specific  performance.      Under  these 
drcumstances,  I  think  that  the  action  and  the  suit  are 
not  prosecuted  for  one  and  the  same  matter,  and  I  am 
therefore  of  opinion  that  the  order  of  the  1 1th  of  March 
ought  not  to  have  been  made. 


1841. 


Fennings 

r. 

HUBIPHERY. 


Bat  it  has  been  argued,  that  even  if  the  order  were 
not  originally  valid,  the  Plaintiff  by  her  proceedings  at 
law,  after  the  order  was  served  upon  her,  has  lost  the 
right  of  applying  to  discharge  it.  It  is  clear,  that  a 
party  who  is  served  with  an  order,  may  be  guilty  of 
contempt  for  disobedience,  in  a  case  in  which  the  order 
ought  not  to  have  been  made.  He  is  not  to  determine 
for  himself,  but  ought  to  come  to  the  Court  for  relief, 
if  advised  that  the  order  is  invalid;  and  the  argument 
in  this  case  is,  that  an  order  for  the  Plaintifi*  to  elect 
whether  she  will  proceed  at  law  or  in  equity,  operates 
as  an  injnnctiou  firom  the  time  when  it  is  served,  and 
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1841.       that  any  proceedings,  either  at  law  or  in  equity,  after 
^^^'^'^    service  of  tlie  order,  may  be  treated  as  a  contempt;  but 
'«.  that  in  another  view,  it  may  be  considered  as  an  election 

HuMPHKRT.  ^  abide  by  the  proceedings  which  have  been  continued 
since  the  service  of  the  order;  and  that  the  elecdon 
having  been  made,  it  is  too  late  to  apply  to  discharge 
the  order,  under  or  after  which  it  was  made.  There 
are  indeed  several  dida^  to  the  effect,  that  an  order  to 
«lect  stays  ail  proceedings.  The  correctness  of  those 
dicta,  and  the  limitations  under  which  they  must  be  re- 
ceived, may  be  the  subject  of  consideration  on  a  proper 
occasion,  but  on  this  occasion,  and  even  on  the  sup- 
position that  all  proceedings  ought  to  be  stopped  on 

•  

service  of  the  order,  and  that  the  Plaintiff  is  liable  to  be 
charged  with  disobedience  on  account  of  her  proceed- 
ings afterwards,  I  am  of  opinion,  that  the  argument  that 
he  is  not  at  liberty  to  move  to  discharge  the  order  can- 
not be  sustained.  No  authority  for  it  has  been  pro- 
duced. Lord  Eldoti,  indeed,  in  Mills  v.  Fry,  expressed 
a  doubt  whether  the  Plaintiff,  having  proceeded  in 
equity  notwithstandmg  the  order,  ought  to  have  the 
benefit  of  the  order :  u  e.  supposing  the  order  to  be 
valid.  Lord  IMon  doubted  whetlier  proceeding  in 
one  court  afterwards,  might  not  be  considered  an  elec- 
tion made,  depriving  the  party  of  the  benefit  of  future 
choice.  But  this  is  nothing  like  an  intimation,  that 
the  party  is  to  be  precluded  from  moving  to  discharge 
an  order  which  he  is  advised  is  invalid,  or  that  he  is 
to  be  deemed  to  have  made  an  election,  in  a  case  in 
which  he  offers  to  shew  to  the  Court  that  he  ought 
not  to  be  compelled  to  elect  at  all.  The  argument  is 
inapplicable  to  a  case,  in  which  the  Plaintiff  might  have 
proceeded  in  both  Courts,  after  service  of  the  order ; 
and  it  appearing  to  me  that,  in  this  case,  the  Plaintiff  is 
at  liberty  to  move  to  discharge  the  order,  and  that  the 
order  itself  is  not  valid,  I  am  of  opinion  that  it  must  be 

discharged. 
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discharged.  But  I  think  it  right  to  observe,  that  if  the 
question  as  to  the  prosecution  of  the  suit,  and  of  the 
action  at  the  same  time,  had  not  been  brought  forward 
in  this  particular  form,  there  are  many  other  circum- 
stances which  would  have  required  consideration  before 
it  could  have  been  satbfactorily  held  that  the  two  pro« 
ceedings  might  go  on  together. 


1841. 


Fbnnings 

V, 
HUMPHBBT, 


With  respect  to  the  cause  shewn  against  dissolv- 
ing the  injunction  to  stay  proceedings  in  the  Defend- 
ant's action  for  rent,  I  cannot  agree  with  the  Defendant  in 
considering  the  agreement  as  consisting  of  two  dis- 
tinct and  independent  parts.  It  is  but  one  agree- 
ment, though  several  things  are  agreed  to  be  done ;  and 
as  the  Defendant  admits  that  he  has  not  done  the 
things  which  he  agreed  to  do,  and  even  says,  that  for 
reasons  which  he  states,  he  is  unable  to  do  them,  I 
think  that  he  ought  not  to  be  allowed  to  receive  the 
rents  until  the  right  is  determined;  and  as,  on  the  other 
hand,  the  Plaintiff  ought  not  to  be  allowed  to  keep  pos- 
session without  paying  for  it,  I  think  that  if  this  part 
of  the  case  had  come  on  by  itself,  it  would  have  been 
proper  to  continue  the  injunction,  on  tlie  terms  of  the 
rent  being  brought  into  Court;  and  if  no  arrangement 
can  be  made,  that  course  must  be  adopted ;  but  if  the 
Plaintiff  will  undertake  not  to  take  out  execution,  upon 
any  judgment  to  be  obtained  in  her.  action,  without 
leave  of  the  Court,  and  to  pay  the  rent  into  Court, 
if  and  when  the  Court  shall  think  fit  to  order  it,  I 
will  continue  the  injunction  against  the  Defendant's 
proceeding,  without  now  ordering  the  rent  to  be  paid 
into  Court. 


The  question  of  costs  having  been  mentioned. 


The 
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1841.  T^e  Master  ^the  Roixs  said,  I  think  I  should 

^^^""^'"^'^     make  no  order  respecting  them;  there  are  many  serious 

V,  matters  in  thb  case»  the  consideration  of  which  has  been 

HuMPHERY.    excluded,  by  the  particular  form  in  which  the  case  has 

been  brought  forward. 


Marth  2. 5.  KNIGHT  V.  FRAMPTON. 

16. 

The  legal        fTIHE  facts  of  this  case  appear  in  the  judgment 

estate  of  a  |_ 

property  bdng 

vested  in  A.,         j^ff.  PemberUm  and  Mn  Kinderdey^  for  the  Plaintiff, 
for  the  benefit  ^^ 

of  himself  and 

B.  in  equal  j^,.^  ^^j^^ji  ^j  j^j^.  PhiUips,  for  the  widow, 

moieties,  be  ^^ 

mortgaged  it  , 

i?Tdl^       Mr.  K  Parker,  Ur.  Stuart,  Mr.Fofcr,  Mr.  Turner, 

wards  paid  off  Mr.  Lemn,  and  Mr.  Lee,  for  other  parties. 

the  mortgage, 
and  bad  the 

legal  estate  Th^  MASTER  of  the  RoLLS. 

conveyed  to  ^ 

to°uch^l^W  ^^*  Frampton,  being  seised  in  fee  of  an  estate,  to  an 
of  redemption  undivided  moiety  of  which  ^x.  Knight  was  equitably 
were  subject     entitled,  executed  a  mortgage  in  fee  of  the  entirety  to 

to.    Held,       Lord  Petre  and  others,  to  secure  payment  of  a  sum 

that  there  was  - 

not  such  a        which,  together  with   a  further  charge,  amounted  to 

perfect  union    18,000/. 
of  the  legal  ' 

and  editable 

moletv'ofthe  After  the  death  of  Mr.  Frampton,  those  who  claimed 
estate'as  to  under  him  disputed  the  equitable  right  of  Mr.  Knight  to 
a  tUle  to  ^  ^  moiety  of  the  estate.  Mr.  Knight  filed  a  bill  to  en- 
dower,  force  his  right,  and  the  mortgages  made  by  Frampton 

being  disclosed,  Mr.  Knight  paid  them  off,  and  made 
himself 'liable  to  pay  a  prior  charge,  and  took  from 

Lord 
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Lord  Petre  and  others  a  conveyance  of  the  estate  in  fee,        184U 
subject  to  redemption.  ^^^^"^^ 


Mr.  Knight  died  intestate.  At  the  time  of  his  death, 
soch  equity  of  redemption  as  the  legal  estate  was  sub- 
ject to^  was  vested  in  the  representatives  of  Framptofiy 
who  being,  at  the  date  of  the  mortgage,  entitled  to  the 
entirety  of  the  l^al  estate,  executed  the  mortgage 
for  his  own  benefit,  without  the  authority  of  Knight^ 
who  was  equitably  entitled  to  a  moiety  of  the  estate. 
Under  these  circumstances,  the  widow  of.  Mr.  Knight^ 
all^jing  that,  in  equity,  the  representatives  of  Frampton 
were  only  entitled  to  redeem  the  estate  as  to  a  moiety, 
and  that  there  was  no  right  to  redeem  the  other  moiety: 
that  consequently,  as  to  that  other  moiety.  Knight  held 
the  legal  estate  free  irom  any  equity  of  redemption,  and 
being  at  the  same  time  entitled  to  an  absolute  equitable 
interest  in  the  same  moiety,  th^  legal  and  equitable 
estates  therein  coalesced:  and  that  this  having  happened 
daring  the  coverture^  contended  that  she  became  en- 
tided  to  dower. 

But  neither  the  legal  estate  which  Mr.  Knight  had  as 
mortgagee  in  fee  in  the  entirety,  nor  the  equitable  estate 
which  he  bad  in  a  moiety,  gave  his  widow  any  right  of 
dower ;  and  although  the  legal  estate  could  only  have 
been  redeemed,  as  to  a  moiety,  by  those  who  claimed  un- 
der Frampton : — although,  as  against  them,  Mr.  Knight 
had  a  right  to  have  it  declared,  in  this  Court,  that  he 
was  entitled  to  hold  one  moiety  discharged  from  any 
equity  of  redemption,  and  had  a  right  to  foreclose  the 
equity  of  redemption  of  the  other,  it  does  not  therefore 
follow,  that  under  these  circumstances,  there  was  a 
simple  and  entire  union  of  the  legal  and  equitable  estates 
in  a  moiety. 


The 


r. 
Frampton. 


Frampton. 
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1841.  The  object  of  'Mr.Kmghi^ss  he  stated  in  his  bill, 

^^Kjii^      ^^  ^  simplify  the  matters  in  dispute  between  himself 
V,  and  the  Frawpionsj  and  to  avoid  the  necessity  of  making 

other  parties  to  the  suit ;  and  whatever  were  his  rights 
in  equity,  he  took  the  legal  estate  expressly  subject  to 
such  equity  of  redemption  as  the  lands  were  subject  to 
in  the  hands  of  the  first  mortgagees*  As  to  a  moiety,  I 
think  he  was  entitled  to  be  relieved  from  that  condition 
in  this  Court;  but  during  his  life  he  stood  in  this 
situation,  tliat  he  had  the  legal  estate  in  the  whole,  sub- 
ject to  the  equity  of  redemption— -an  absolute  equitable 
estate  in  a  moiety,  and  an  equitable  title  to  have  the 
legal  estate  in  a  moiety  freed  from  the  equity  of  re- 
demption. 

On  the  death  of  Mr.  Knight^  his  real  estate  descended 
to  his  co-heirs.  His  widow,  as  his  legal  personal  re- 
presentative, became  entitled  to  his  personal  estate,  and 
to  the  18,000/.  mortgage  money  and  interest,  and 
another  charge  as  part  thereof;  and,  in  her  bill,  pray- 
ing to  have  such  relief  as  was  prayed  by  Mr.  Knight  in 
respect  of  the  mortgage  money  and  another  charge, 
and  also  to  have  it  declared,  that  she  is  dowable  of  a 
moiety  of  the  estate,  she  also  prays,  that  until  the  mort- 
gage and  charge  are  fully  satisfied,  the  same  may  be 
declared  to  be  charged  on  FramptorCs  moiety;  and 
also,  if  necessary,  on  the  other  moiety  for  the  benefit  of 
Kiiighfs  personal  estate,  and  that  the  co-heirs  of  Knight 
may  be  declared  to  be  trustees  of  the  entirety  of  the 
estate,  for  the  purpose  of  securing  the  mortgage  money 
and  charge  for  the  legal  personal  representative. 

This  particular  relief  was  not  pressed  for  at  the  bar ; 
the  state  of  FramptorCs  assets  may  have  rendered  it 
unnecessary,  or  the  argument  may  have  been  thought 
not  likely  to  assist  the  claim  for  dower. 

However 
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IS 


However  thb  may  be,  I  think  that,  under  the  cir" 
ciunstances  which  I  have  before  stated,  there  was  not 
a  perfect  union  of  the  legal  <ind  equitable  estates,  to 
which  Mr.  W.  Knight  was  entitled,  during  the  coverture, 
and  that  there  was  not  such  a  seisin  as  gave  his  widow 
a  title  to  dower ;  I  am  therefore  of  opinion,  that  her 
claim  to  dower  cannot  be  sustained,  {a) 

(a)  SeeJ&4)F.4.  c.  105. 


184U 


Knight 

V. 

Fraupton. 


COOKE  V.  FRYER, 


Feb.  SS. 


approve  of  the  marriage* 


TN  the  year  18S8,  a  marriage  was  agreed  upon  be-  An  infant 
■■■  tween  the  Defendant  'Mx.Fryei^  and  Miss  Ttamer,  •^^^^^'^er 
the  only  child  and  heiress  presumptive  of  Sir  G.  P.  next  friend, 
Tuma\     Miss  Turner  being  an  infant,  and  her  father  plaintiff  to  "a 

having  been  found  a  lunatic,  an  application  was  made  to  pi^^  against 
,"  ,__  *'^_  ^  her  husband 

the  Court,  under  the  4  G.  4.  c.  76.,  for  a  reforence  to  ^^^  others. 

Held,  upon 
her  coming  of 
age  and  dis- 

The  matter  was  referred  to  the  Master,  and  a  pro-  ^he  «iiMhat 

posal  for  the  settlement  of  the  fortunes  of  the  intended  she  was  en- 

>/•        j]i_i_-i*  ^•i  1*        fl  i*j    titled  to  have 

wife  and  husband  m  a  particular  way,  having  been  laid  1,^^  ^^^^ 

before  him,  he,  on  that  foundation,  reported  that  the  «taick  out  of 

,    ,  /.I  the  record  as 

marriage  was  proper,  and  the  report  was  confirmed.         Co-plaintiff; 

but  the  appli- 
cation having 

Mr.  Fryer^  being  desirous  of  making  some  alteration  been  made 

in  the  terms  of  the  setUement,  was  advised  that  it  could  ^^^l^^^^^^^ 

not  be  done  without  a  further  application  being  made  to  twenty-one, 

the  Court;   and  the  day  for  the  intended  marriage  suggested, that 

having  been  fixed,  and  there  beins  no  opportunity  for  't  was  made 

,.  ,.      .  ,      ^  .      ,       •  .  under  the  in- 

makmg  an  apphcation  to  the  Court  m  the  mean  time,  a  fluence  of  the 

new  l^"s^&>^<''  ^hc 
Court  post- 
poned making  the  order  for  a  short  period,  and  ascertained  from  the  Jadjr  herself^ 
in  the  alMence  of  her  husband,  her  wishes  on  the  subject. 
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184L  ia  this  snit,  may  be  strack  out  of  the  record.  The 
substantial  question  is,  whether  any  person,  assuming  to 
be  the  next  friend  of  a  married  woman,  has  a  right, 
against  her  consent,  to  make  her  a  Plaintiff  in  a  cause  ? 
If  it  be  a  clear  proposition  that  he  has  no  right  to  do 
so,  the  only  remaining  question  will  be,  whether  this 
married  lady  does  dissent,  or  whether  the  circumstances 
in  which  she  is  placed  are  such,  that  the  Court  ought  to 
require  further  evidence  of  that  fact  ? 

A  great  variety  of  circumstances  have  been  stated 
during  the  argument  involving  the  inculpation  of  cha- 
racter. Irrelevant  as  most  of  them  are^  it  has  beea 
my  painful  du^  to  hear  a  long  unnecessary  defence 
made  against  those  inculpations ;  but  I  have  not  now  to 
determine  any  question  in  the  cause,  or  whether  any 
Jbct  alleged  on  the  pleadings  is  or  is  not  true;  the  only 
question  which  I  have  to  determine  is,  whether  the  cir- 
cumstances of  this  case  are  such,  that  I  ought  to  feel  as- 
sured the  married  woman  dissents  from  the  prosecution 
of  thb  suit. 

The  general  rule  of  the  Court  I  apprehend  to  be 
perfectly  clear.  You  may,  in  the  character  of  next 
friend  of  an  infant,  prosecute  a  suit  on  his  behalf  with- 
out his  consent,  and  even  against  his  strongest  remon- 
strances ;  subject  only  to  such  enquiries  as  this  Court  in 
a  proper  case  will  direct,  whether  it  is  prosecuted  for  tlie 
benefit  of  the  infant,  and  subject  of  course  to  all  the 
liability  of  the  next  friend  to  costs,  if  it  turns  out  that 
he  is  not  acting  for  the  benefit  of  the  infant ;  but  I  have 
never  before  heard  that  a  person  can  treat  a  married 
woman,  and  a  married  woman  of  full  age  too,  as  if  she 
were  possessed  of  no  sense  or  understanding,  and  can  say 
that  he  will  proceed  with  a  suit  on  her  behalf  without 
her  approbation.    The  difficulty  in  this  case,  if  there  be 

any 


His  Lordship  afterwards  saw  the  lady  in  the  absence 
of  her  husband,  and  having  ascertained  her  wishes,  made 
the  order. 
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an  J  difficulty,  is,  that  the  snit  was  instituted  during  the  1841. 
ioGmcy  of  this  married  woman,  and  this  application  is 
made  immediately  after  she  has  come  of  age,  and  under 
circomstances  which  render  me  not  perfectly  assured 
that  she  has  deliberately  given  instructions  for  this 
application. 

Upon  that  ground,  and  that  ground  alone,  I  must 
pause  before  I  dispose  of  this  motion;  and  I  will 
order  it  to  stand  over,  in  order  that  I  may  be  better 
satisfied  than  I  am  now,  that  this  lady  does  de- 
liberately desire  her  name  to  be  struck  off  the  record. 
If  I  am  satisfied  of  that,  I  shall  not  hesitate  to  comply 
with  the  motion. 

I  must  see  the  lady  personally  in  the  absence  of  her 
husband,  but  as  she  has  recently  come  of  age,  I  think  I 
had  better  let  the  motion  stand  over  until  Easter  term, 
I  shall  then  know  whether  she  does  give  her  consent  to 
having  her  name  struck  off  the  record. 
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Nov.  17.  FARROW  ft  REES. 

titK  In  Tt^  *^®  setUement,  made  on  the  marriage  of  Sir  WaUs 

estate,  subject  Horiotij  certain  estates  were  conveyed  to  Sir  Waits 

vestedln  tms-  ^^^^^  f®^  1^^,  with  remainder   to  trustees  for   500 

tees  for  secur-  years,  to  secure  a  portion  of  800/.  a  year  to  Lady 

and  portions^  Horton  ;  with  remainder  to  trustees  for  a  term  of  1 000 

mortgaged  it;    years,  to  raise  10,000/.  for  the  child  or  children  of  the 

but  retained      "^        .  ,         /  ^ ,  ,  ,  .    . 

the  title  deeds  marriage,  other  than  an  eldest  son ;  with  remamder  to 

sesSom^cld  ^^  ^'^^  ™^  ^^^^  ®^°^  ^^  ^'^  marriage  m  tail;  and 
that  this  omis-  for  default  thereof,  as  to  the  estates  at  T^om/on,  &C.9 
^'ofthe^  to  Sir  Watts  Horton  in  fee:  and  as  to  the  estates  at 
mortgagee,       Ckadderton,  &c.,  to  Sb-  Thomas  Horton  for  life,  and  to 

wasnotsuffi-    ...  .        ._ 

dent  to  post-    his  issue  in  taiL 

pone  him,  in 

subsequent  There  was  one  daughter  only  of  the  marriage. 

purchaser  for 

lidStion!"*"       ^"  ^''^^^  ^^  ^^^  Horton  mortgaged  the  Thornton^ 

A  general      &C.,  estates  for  a  term   of  1000  years,  for  securing 

deed  that*       1500/.     The  tide  deeds  were  not  handed  over  to  the 

there  were       mortgagee,  but  were  retained  by  Sir  Watts  Horton. 

mortgages  on 

the  estate, 

held  to  affect        In  1810,  the  mortgage  was  transferred  to  a  gentleman 

F^  undSe  ^^  *®  "*™®  ^^  ^^^^^  ^**^°  *  further  advance  of  2500/. 

deed  with  was  made.     On  this  occasion,  the  title  deeds  were  not 

mortgage  not  ''^Ai^ded  over  to  the  Lords^  but  were  retained  as  before. 

specified  This  mortgage  became  afterwards  vested  in  the  plaintiff. 

An  estate 
subject  to  two       Sir  Watts  Horton^  by  his  will,  devised  his  real  estates 

devised' to  the  ^  ^^^  ^^^^9  ^^^  remainder  to  his  only  child  Henrietta 
party  entitled   $.  A.  Horton^  and  he  died  in  181 1. 

to  the  first  After 

charge;  and  -cxai^i 

by  the  settlement  made  on  her  marriage,  to  which  the  second  incumbrancer  was  no 
party,  it  was  agreed  that  the  charge  should  not  be  raised,  and  the  estate  was  thereby 
settled.  Held,  that  the  first  charge  could  not  be  set  up  against  the  second  incum- 
brancer. 


CASES  IN  CHANCERY.  19 

After  his  deatfa^  an  agreement  was  entered  into  be-  1840. 
tween  Sir  JTumias  Horton  and  the  widow  and  dan^ter 
of  Sir  Watts  Hortan^  whereby  the  charges  on  the  several 
estates  were  apportioned ;  and  it  was  agreed  that  495S^ 
part  of  the  sum  of  10,000/.,  should  be  raised  out  of 
diat  part  of  the  estate  limited,  by  the  settlement,  in  de- 
fault of  male  issue  of  Sir  Watts  Hortan,  to  Sir  Thomas 
Hortatij  ^*  and  that  the  remainder  of  the  estate  limited 
for  raising  the  said  sum  of  10,000/.  should  be  fireed  and 
exonerated  from  any  liability  as  to  raising  or  paying 
the  residue  diereo£" 

In  1818,  a  marriage  having  been  agreed  upon  be- 
tween the  Defendant  Mr.  Bees  and  Miss  Horton,  a 
setdement  was  executed,  whereby,  after  reciting  the 
settlement  of  1778,  the  wiU  of  Sir  Watts  Hortoth  the 
agreement  with  Sir  TTiamas  Horton^  and  ^<  that  the 
personal  estate  of  Sir  Watts  Hartan  was  not  sufficient 
to  pay  his  bond  and  mortgage  debts,  and  the  other 
dd)ts  owing  from  him  at  his  decease,  and  that  there 
was  a  oonsiderable  sum  remaining  unsatisfied  on  that 
account;  and  also  reciting,  that  it  had  been  agreed  by 
Lady  Hortony  for  the  purpose  of  enabling  her  daughter 
to  make  that  settlement,  to  give  up  her  life  estate  in  the 
properly ;  ^  and  that  it  had  also  been  agreed,  on  the 
treaty  of  the  said  intended  marriage,  that  so  much  of  the 
said  sum  of  10,000/^,  as  remained  a  charge  upon  the 
said  estates  to  which  Miss  Hcrton  was  entitled,  should 
not  be  raised ;  but,  in  consideration  of  the  same  being 
waived  by  Miss  Horton^  she,  in  the  event  of  her  sur- 
viving her  intended  husband,  should  have  a  jointure  of 
800/.  a  year ;"  the  estates  were  conveyed  to  trustees,  in 
trust,  as  to  part,  to  sell  and  pay  the  debts  of  Sir  W. 
Hortarij  and  the  residue  of  the  money  arising  therefrom 
to  the  Defendant  "Mx.lteesi  and  as  to  the  remainder 
of  the  estates,  to  pay  40S2,  a  year,  the  apportioned  part 

C2  of 
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184<0.       of  her  jointurei  to  Lady  Hortcn;  with  remamder  to 
j^^J[^     Mr.  Bees  for  life,  and  then  to  pay  800/.  a  year  jotntnre 
V.  to  Miss  H^  with  remainder  to  the  issue  of  the  mar- 

riage in  strict  settlement 

Lady  Horton  died,  and  her  daughter  Mrs.  Bees  after- 
wards  died>  leaving  issue  of  the  marriage. 

Interest  was  paid  on  the  Plaintiff's  mortgage  down 
to  1820  by  the  agent  of  the  Defendant  Mr.  Bees^  bat, 
as  the  latter  alleged,  without  his  knowledge.  The  gen- 
tleman who  acted  as  the  solicitor  for  Mr.  Bees  in  pre- 
paring the  settlement,  was  the  family  solicitor  of  the 
HortonSf  and  had  also  prepared  the  mortgages. 

This  bill  was  filed  in  18S8  against  Mr.  Bees^  his 
children,  and  the  trustees,  to  foreclose  the  mortgage. 
The  defence  set  up  by  Mr.  Bees  was,  that  under  his 
marriage-settlement,  be  was  a  purchaser  for  valuable 
consideration  without  notice  of  the  Plaintiff's  mortgage ; 
and  that,  in  consequence  of  the  neglect  of  the  mortgagee 
to  take  possession  of  the  title  deeds,  they  ought  to  be 
postponed.  He  also  insisted  that  the  charge  of  10,000il 
had  priority  over  the  Plaintiff's  mortgage. 

Mr.  Petnbertotif  Mr.  Hodgson^  and  Mr.  PiggoU,  for 
the  Plaintiff,  cited  Toulmin  v.  Steere  {a) ;  and  see  Smith  v. 
PhiUips  (b)  and  Parry  v.  Wright,  (c) 

'Hit.  Kinderdey  Kadi  Mr.  BatqfeU^  for  Mr.  Bees,  c'lted 
Mountford  v.  Scott,  (d) 

Mr.  Girdlestone  for  the  children  of  Mr.  Bees. 

Mr. 

(a)  s  Mer.  SIO.  {c)  1  Sim.  ^  St.  569.,  and  5 

(h)  1  Keen,  694.  Rnu.  14S. 

{d)  Turn.  4*  R.  274. 
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,  Farrow 

Mr.  Cooper  and  Mr.  Clark  for  the  administrator  of  o. 

Sr  WMs  Norton.  .  ^^^™- 


2^e  Master  qftke  Rolls. 

The  first  objection  made  to  the  mortgage  to  HoU 
in  1798  is  this,  that  no  title  deeds  were  handed  over 
to  the  mortgagee,  and  that  therefore,  in  this  Court, 
the  transaction  must  be  regarded  as  so  suspicious  as  to 
defeat  the  FlaintifiF's  claim.  No  authority  has  however 
been  dted  for  the  proposition,  that  the  knere  omis- 
sion to  hand  over  the  title  deeds  is,  in  all  cases,  to 
be  considered  as  a  proof  of  fraud,  as  against  subse- 
quent purchasers  for  valuable  consideration;  but  here 
the  estate  was  vested  in  trustees,  and  was  subject 
to  a  term  for  securing  the  jointure  of  the  wife,  and 
the  portions  of  the  younger  children.  I  am  of  opinion, 
that  the  omission  is  not  of  itself  sufiicient  to  invalidate 
the  mortgage,  and  for  this  I  believe  there  is  ample 
authority  (a) ;  though  I  admit  a  mortgagee  may  omit  to 
take  the  title  deeds,  under  such  circumstances  as  to 
displace  his  priority,  in  favour  of  a  subsequent  mort- 
gagee. 

This  mortgage  was  transferred  to  Messrs.  Lords  in 
1810,  and  a  further  advance  was  then  made;  and  again 
it  is  allied,  that  on  this  occasion  there  was  a  great 
omission  on  their  part  in  not  obtaining  the  title  deeds, 
and  that  this  must  be  considered  as  evidence  of  fraud. 
I  am  of  opinion  under  the  circumstances,  and  con- 
sidering what  were  the  previous  uses  and  the  duties 

which 


(a)  See  JEwuu  v.  BiekneU^  6     referred  to;  and  Coote  on  Mort^ 
Vu.  105.,  and  the  cases  there     gagetgSlU 
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1840.       which  the  trustees  had  to  perfonn,  that»  in  this 

specty  there  is  nothing  to  impeach  the  validity  of  the 
mortgage*  . 

In  1811  Sir  Watts  HcrUm  died,  indebted  on  mort- 
gage bond  and  simple  contract  By  his  will  he  devised 
his  estates  to  his  wife  for  life,  with  remainder  to  his 
daughter  in  fee.  Nothing  can  be  more  clear  than  that 
they  took  under  the  will,  subject  to  all  the  charges 
affecting  the  estate  of  the  testator.  In  1813  Mr.  Rees 
proposed  marrying  Miss  Horton^  and  the  setdement  then 
made,  recited,  that  there  were  mortgage  bond  and  simple 
contract  debts  of  Sir  Waits  Horton  unpaid.  Mr.  Bees 
was  therefore  clearly  informed,  that  there  were  some 
mortgages  and  debts  unpaid,  though  they  were  not 
particularized  or  stated  in  the  schedule.  I  am  of 
opinion  that  Mr.  Rees  cannot  be  heard  to  say,  in  this 
Court,  that  he  had  no  notice  of  any  mortgages  affect- 
ing the  estate.  This  therefore^  is  not  the  case  of  a 
purchaser  [for  valuable  consideration  without  notice ; 
besides  which,  the  parties  who  took  the  estate  subject  to 
those  charges,  could  not  get  rid  of  them  by  this  mode 
of  dealing.  If  notice  to  Mr.  Rees  were  required,  I  think 
that  notice  must  be  imputed  to  him,  because  he  had 
that  before  him,  which  made  it  his  duty  to  enquire  into 
these  matters. 

The  marriage  took  effect;  and  it  appears  perfectly 
dear,  that  interest  was  paid,  from  time  to  time  to  the 
mortgagee,  down  to  1820.  What  further  was  it  pos- 
sible for  the  mortgagee  to  do  for  the  confirmation  of 
his  claim?  the  mortgage  was  admitted  by  the  agent 
of  the  persons  interested  in  the  estate,  and  the  Interest 
was  paid.  The  mortgagee  was  satisfied,  and  there  was 
no  neglect  on  his  part  It  is  said  that  these  acts  of  the 
agents  have  been  disavowed  by  Mr.  Rees.  I  feel  reluc- 
tant 


Mr.  Kinderdey  then  argued  the  point  as  to  the  costs  of 
the  evidence  taken  in  the  cause.  He  contended  that  it  had 
been  very  improperly  takeii}  and  that  the  Plaintiff  ought 
to  pay  the  costs  occasioned  by  the  useless  mass  of  de- 
positions. He  observed,  that  the  evidence  amounted  to 
120  brief  sheets,  which  had  been  caused  by  the  Plain- 
tifi  having  examined  numerous  witnesses  as  to  a  single 
fiict:  thus,  he  said,  twelve  witnesses  proved  that  Mr. 
Lee  was  an  attorney  and  solicitor ;  seven  witnesses  proved 

C  4  that 
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tant  to  refisr  in  detail  to  the  evidence,  which  establishes  1  840. 
beyond  cootioversy,  that,  although  Rees  might  not  have 
been  acquainted  with  what  had  been  done  by  the  agent 
at  the  very  time,  yet,  that  when  he  did  afterwards  obtain 
knowledge,  he  found  no  fiuilt  with  what  had  been  done. 
His  letters  shew  no  dispute  or  denial  of  the  mortgage^ 
bat  that  for  his  own  convenience  he  was  desirous  of 
making  a  provision  for  it  in  a  particular  way. 

Another  point  raised  was,  that  priority  ought  to  be 
given  to  the  charge  of  10,000/*;  I  am  of  opinion,  that, 
under  the  circumstances,  there  is  not  the  least  found- 
ation for  that  daim;  and  finding  nothing  which  can 
call  into  serious  question  the  claims  of  the  Plaintiff,  I 
liave  no  hesitation  in  making  a  decree  according  to 
the  prayer  of  the  bill.  There  must  be  an  account  of 
what  is  due  to  the  Plaintiff,  in  the  usual  form,  and  he 
must  have  the  costs  of  the  suit,  unless  there  have  been 
some  improper  proceedings  in  the  prosecution  of  the 
suit,  which  ought  to  except  it  from  the  ordinary  rule. 
If  there  have  been  any  such  hivish  and  unproper  ex- 
pease  in  the  proofs,  as  is  alleged, counsel  may  address 
themselves  to  that  point.  On  a  question  of  costs  they 
may  read  the  answer,  which  they  cannot  do  as  to  the 
merits* 
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1840.  that  Dame  Henrietta  Horton  was  the  person  named  ia 
the  pleadings ;  six  witnesses  proved  the  loss  of  the  as- 
signment of  the  mortgage;  he  mentioned  other  in- 
stances of  useless  multiplicity  of  proofs,  and  argued  that 
the  expense  of  this  evidence  ought  to  fall  on  the 
Plaintiff.  He  stated  also,  that  Londcn  witnesses  had 
been  taken  into  the  country  to  be  examined  under  the 
commission,  instead  of  being  examined  in  the  usual  way 
by  the  Examiner  in  London. 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
on  this  point,  said,  if  it  had  been  made  out  that  the 
Plaintiff  had  occasioned  all  this  useless  expense  for  the 
purpose  of  prejudicing  the  Defendant,  I  should  then  go 
out  of  the  usual  course,  and  make  him  bear  the  costs. 
Here  the  depositions  were  taken  by  commissioners  ap* 
pointed  by  both  parties  to  take  the  depositions,  and 
many  witnesses  appear  to  have  been  examined  to  the 
same  point.  I  am  not  prepared  to  say  that  it  is  the 
fault  of  the  Plaintiff  If  the  evidence  had  been  taken 
in  open  court,  the  judge  would  not  have  permitted  such 
a  course;  but,  as  it  is,  I  am  by  no  means  satisfied  that 
the  fault  lies  with  the  Plaintiff. 

As  to  the  second  point,  a  difficulty  arose  in  con- 
sequence of  a  deed  being  lost,  and  the  Plaintiff  being 
put  to  the  proof  of  the  fact,  and  of  the  contents,  the 
expense  could  not  be  avoided. 

If  witnesses  have  improperly  been  taken  down  to  the 
country  to  be  examined,  I  think  the  Master  in  the  tax- 
ation of  costs  will  take  notice  of  any  improper  charges 
in  that  respect;  if  he  does  not,  it  will  be  open  to 
the  Defendant  to  make  an  application  to  the  Court 
This  is  not  the  first  occasion  in  which  a  similar  point 

has 
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bas  been  brought  before  me.  (a)  If  that  part  which  was  1 840. 
improper  and  vexatious  were  clearly  distinguished  from 
the  rest,  I  would  make  some  provision  for  the  costs  of 
it,  in  the  same  way,  as  where  a  bill  contains  unnecessary 
charges,  or  where  the  bill  or  answer  contains  allegations 
which  fiiil  in  proof,  and  great  expense  has  been  oo-  ftiously  and 
CBsioned,  the  Court,  in  such  cases,  makes  a  special  pro-  curred  by  a 
vision  for  the  costs  of  such  portion.    I  am  not  now  in  a  successful 

party,  and 

situation  to  determine  this  point;  it  must  therefore  be  canbeclearlv 
left  to  the  Master :  he  will  see  what  proper  costs  ouirht  ^If^'^Ful  .!^ 


Farrow 

o. 

Rbbs. 

Where  costs 
are  vex- 


to  be  allowed* 


from  the  rest, 
the  Court  will 
make  a  proyi- 
,^^,^^,,^^^^^^^^^^^^^_^^  sion  for  them, 

otherwise  they 
must  be  left  to 

Mr.  Girdlestone  for  the  infant  Defendants,  asked  that  ^®  ^'*'®'"' 
a  sale  of  the  estate  might  be  directed  for  payment  of  foreclosur&an 
what  was  due  to  the  Plaintiff.  infant  par* 

tially  in- 
tereited  in  the 

The  Master  of  the  Rolls.  equity  of  re- 

"^  demption  can 

I  am  not  aware  of  any  casQ  in  which  an  order  for  j^is^nTsale 
sale  has  been  made  adversely. 


(a)  Booth  V.  Booths  I  Beavan^  \30* 
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Dec.  18.  WHITMARSH  v.  ROBERTSON. 

On  an  appli-  TN  18S7  the  Defendant  JMUcham  intermarried  with 
SS'of '^^"  M«»-  Milcham,  then  a  widow.  At  the  time  of  the 
money  iqto  marriage,  a  sum  of  17572.  stock  stood  in  the  names  of 
objected  that    ^^i*^tees  in  trust  for  Mrs.  Milcham  for  life,  with  remain- 

perjoDs  having  der  to  the  chUdren  of  her  former  marriam  (of  which 

an  interest         -  o     * 

were  not  there  were  seven),  and  by  the  settlement  of  the  fond,  it 

^wt'^The  ^^^  declared,  that  it  should  be  lawfal  for  the  trustees, 
order  was  but  with  the  consent  of  Mrs*  Milcham  during  her  life^  to 
und^t^ng^  raise  any  part  of  the  portions  of  the  children,  notwith- 
of  thePhiintiff  standing  the  same  should  not  then  have  become  vested 
parties.  ^^  payable,  and  apply  the  same  for  the  preferment,  ad- 

vancement, or  benefit  of  such  children,  as  the  trustees 
in  their  discretion  should  think  fit 

No  settlement  was  made  on  the  second  marriage. 

In  April  1837,  Mr.  and  Mrs.  Milcham^  for  valuable 
consideration,  assigned  the  life  interest  of  Mrs.  Milcham 
in  the  fund,  to  the  Plaintiff,  and  notice  of  the  assign- 
ment was  given  to  the  trustees. 

The  Plaintiff,  not  being  able  to  obtain  pajrment  of 
the  dividends  as  they  became  due,  filed  this  bill  in 
August  1840,  against  the  trustees  and  Mr.  and  Mrs. 
Milcham^  for  compelling  payment. 

By  the  answer  it  was  stated  that  Mrs.  Milcham  re- 
quested the  trustees  by  writing,  dated  November  1840, 
to  raise  a  moiety  of  the  expectant  shares  of  three  of  the 
children  for  their  benefit;  and  the  trustees,  by  their  an- 
swer, stated  they  were  desirous  of  doing  so  forthwith. 

A  motion 
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A  motion  was  now  made  for  payment  of  the  funds        1840. 

and  the  dividends  into  Court.  t«^*^^^^^ 

Whitmarsh 

V, 

Mr.  Pembertm  in  support  of  the  motion.  Robbrtson. 

Mr.  Stuart^  oontril,  for  Mr.  and  Mrs.  Mikham^  con- 
tended that  the  order  conld  not  be  made  in  the  absence 
of  the  children,  and  that  the  proviso  empowering  the 
trustees  to  advance  the  children,  being  intended  for 
thdr  benefit,  could  not  be  defeated  by  the  wife's  assign- 
ment {a) 

Mr.  Koe  for  the  trustees. 

2^  Master  of  the  Rolls. 

One  of  the  objections  made  to  this  motion  by  the  lady 
who  has  executed  the  assignment  is  this.  She  says, 
though  I  have  executed  the  deed  and  joined  in  convey- 
ing my  life  estate  to  the  Flainti£^  yet,  as  the  trustees, 
with  my  consent  have  the  power  to  advance  my  chil- 
dieo,  I  can  defeat  my  assignment  and  the  rights  of  my 
husband,  and  take  away  from  the  Plaintiff  that  which 
he  had  contracted  to  purchase :  and  it  is  broadly  stated 
that  she  has  a  right,  however  fraudulent,  to  do  so.  I 
should  be  very  unwilling  to  do  anything  which  could  in 
any  way  a£fect  the  rights  of  the  infimt  children ;  if 
they  were  here,  I  should  have  no  hesitation  in  ordering 
the  payment  into  Court;  but  they  not  being  here^  I 
think  I  ought  not  to  make  the  order  at  present. 

Mr.  Pembaion  said  he  would  undertake  to  make 
them  parties. 

The 
{a)  Bat  see  Nod  v.  Lord  Henley^  MCh  8f  Y.  302. 
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18iO.  The  TAAffTEn  of  the  RohLB. 

If  you  undertake  to  make  them  pardes,  I  shall  not 
Robertson.    ^^^^  ^^7  hesitation  in  making  the  order. 


Whitvabsh 

V, 


Note.  — The  children  were  made  parties,  and  the  cause  was 
heard  by  Sir  J.  L.  Knigki  Bruee^  on  the  15th  of  JW/y  1848. 


1841. 
Jan,  SI. 

All  the  De- 
fendants 
having  an» 
swer^,  the 
Plaintiff  ob- 
tained an 
order  to 
amend,  and 
added  new 
Defendants. 
The  answers 
of  the  original 
Defendants 
became  suffi- 
cient.    Held, 
that  any  ap- 
plication for 
a  further 
order  to 
amend  must 
be  made  to 
the  Court, 
and  not  to 
the  Master. 


HADDELSEA  v.  NEVILE. 


rr^HIS  was  a  motion  on  the  part  of  the  Plaintiff,  for 
-*-    leave  to  amend  his  bill  under  the  following  cir- 
cumstances :"— 


The  bill  was  filed  on  the  24th  of  December  18S9, 
against  two  Defendants,  NedU  and  Cartasrightj  who  re- 
spectively filed  their  answers  on  the  10th  and  ISth  of 
March  following.  The  last  of  those  answers  became 
saflScient  on  the  8th  of  Mmf  (4th  General  Order,  8d  of 
April  1828.)  {a) 

On  the  10th  of  June  the  Plaindff  obtained  an  order 
to  amend  the  bill ;  which  he  accordingly  did,  by  adding 
considerably  to  the  statements,  and  also  by  making  ad- 
ditional Defendants. 

The  two  original  Defendants  filed  their  answers  on 
the  31  St  of  October  1840,  but  the  other  Defendants  had 
not  yet  answered. 

The 


(a)  OrtSneg  Can,  6. 
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The  Flaititiff  having  since  the  last  amendment  found 
a  letter  of  the  Defendant^  now  applied  for  an  order  to 
amend  his  bill. 

Mr.  Pemberkm  and  Mn  Wright  in  support  of  the 
motion. 

The  Plaintiff  is  right  in  coming  to  the  Court  for 
liber^  to  amend.  The  iSth  Order,  Sd  of  April  1828  (a) 
is  positive  that  *'  no  order  to  amend  shall  be  made 
after  answer  and  before  replication,  either  without  no* 
dee  or  upon  affidavit  in  manner  hereinbefore  men- 
tioned, unless  such  order  be  obtained  within  six  weeks 
after  the  answer,  if  there  be  only  one  Defendant,  or 
after  the  last  of  the  answers,  if  there  be  two  or  more 
Defendants,  is  to  be  deemed  sufficient."  This  refers  to 
the  time  when  the  answers  of  the  original  Defendants 
became  sufficient  which  was  on  the  8th  of  May :  At- 
tomey^General  v.  Nethercoat.  (b)  After  that  time,  the 
Master  had  no  jurisdiction  to  entertain  an  application 
for  leave  to  amend  under  the  S  &  4  ^.4.  c.  94.  5.  IS.: 
Uojfd  T.  Wait,  (c) 

Mr.  James  Bussellj  amongst  other  objections,  con- 
tended, that  the  application  ought  to  have  been  made 
to  the  Master  first,  because  the  new  Defendants  had 
not  yet  answered,  and  because  when  notice  of  this  mo- 
tbn  had  been  given,  the  answers  of  the  original  De- 
fendants U}  the  amended  bill  could  not  be  deemed 
snffident  He  also  objected  that  the  affidavit  in  sup- 
port of  the  motion  was  insufficient. 

Mn  Pemberton,  in  reply,  contended,  that  the  six 
weeks  from  the  last  answer  being  sufficient,  meant  six 

weeks 
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1841. 


Haddblsba 

NSYILB. 


(a)  Ordmei  Can.  a. 
{b)  S  Myl.  4*  CV.  604« 


(c)  4  M;yl,  4*  Cr.  257. 
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1841.       weeks  from  the  last  answer  to  the  original  bill,  so  that 
^IT'^'^     after  the  8th  of  JMmf  the  Master  had  no  longer  any 
jurisdiction,  otherwise  the  six  weeks  mi^t  be  made  to 
run  on  at  every  successive  amendment 


V. 

Nbtilb. 


77te  Master  ^  the  Rolls  thought  that  the  HaintiflT 
was  right  in  coming  to  the  Court  in  this  case,  but  that 
the  affidavits  were  defective.  He  however  said  he 
would  make  the  order  on  the  proper  affidavits  being 
produced,  but  the  Plaintiff  must  pay  the  costs. 


See  MateMUv.Paltner,  10  S&m.24l.  And  as  to  the  cases  in  which 
application  ought  to  be  made  to  the  Court  in  the  first  instance,  and 
not  to  the  Master,  see  Strickland  v.  Strickland^  poit.  p.  146. 


Jan.  22, 23. 


WIGGINS  V.  LORD. 


On  a  contract  TN  At4gusi  18S1,  Richard  Lord  agreed  to  sell  an  estate 
a^pwt^of  Se*  to  the  Plaintiff,  and  by  the  contract  it  was  agreed 

purchase  «  that  a  deposit  of  S50/.  should  be  paid  in  part  of  the 

money  was  ••  •         * 

paid  as  a  <'de-  purchase  money  into  the  hands  of  Messrs.  Harris  and 
^^ndo^s^sdd!    ^^^^'^  ^^°  ^^^^  *®  solicitors  of  the  vendor. 

citor,  who 

afthJdS  ^^  abstract  being  deUvered,  it  appeared  that  the 
ofthevendor,  estate  was  subject  to  mortgages  exceeding  its  value. 

The  mortgagees,  however,  consented  to  concur  in  the 
sale,  on  the  whole  of  the  purchase  money  being  paid 

to  the  first  incumbrance.      Messrs.  Harris  and  JVise^ 

fif^il'y^com.  without 

pletmg  the 

purchase^  as  a  mortgagee  of  the  estate  would  not  join  in  the  conveyance  without 
payment  to  him  of  the  deposit.  In  a  suit  by  the  purchaser  for  specific  performance, 
the  solidton  were  declared  liable  to  make  good  the  money. 


concurrence 
of  the  pur- 
chaser.   This 
created  a  dif- 
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without  the  concarrenoe  of  the  purchaser,  paid  over  the        1841. 
deposit  cyf  850A,  according  to  the  order  of  the  vendori  to 
tiro  of  the  mortgagees  in  discharge  of  interest  due  to 
thenu 

The  vendor  died.  The  title  was  accepted,  but  a  dif- 
ficulty then  arose  in  completing  the  purchase,  in  conse- 
quence of  the  mortgagees  refusing  to  concur,  unless  the 
whole  of  the  purchase  money  were  paid.  This  was 
prevented  by  the  circumstance  of  the  deposit  having 
been  applied  in  the  manner  above  stated.  It  was  also 
allied  by  the  Defendant,  that  the  first  mortgagee  in- 
^sted  on  a  deed  being  handed  over  to  him  which  the 
Ddendant  Ijord  (the  heir,  executor,  and  devisee  of  the 
vendor)  stated  he  was  unable  to  procure. 

The  bill  was  filed  against  herd  alone ;  but  an  objec- 
tion having  been  taken  for  want  of  parties,  Messrs. 
Harris  and  Wise  were  made  Defendants :  the  bill  prayed 
a  specific  performance  and  pajrment  of  the  S50/. 

Mr.  Pemberton  and  Mr.  J.  Prescott  White  for  the 
Plabtifi*,  asked  an  inquiry  whether  the  Defendant  Lord 
could  procure  the  concurrence  of  the  mortgagees  in 
the  conveyance,  and  that  Lord  and  Messrs.  Harris  and 
Wise  might  be  declared  liable  to  repay  the  350/. 

Mr.  Girdlestone  and  O.  Anderdon^  for  the  Defendant 
Lord. 

Mr.  Temple  and  Mr.  James  ParJcer^  for  Messrs.  Harris 
and  Wise^  contended  that  the  claim  as  against  them  was 
purely  legal,  and  ought  to  be  the  subject  of  an  action  at 
law  and  not  of  a  suit  in  equity  {a) ;  that  even  the  return 

of 

(a)  See  Befdon  v.  StewaH^  1      Vet.  875.;   NeUon  v.  Bridges, 
Cog,  258. ;  Greenawmf  v.  Adam,     ^Beaoon^  839. 
12  Va.  395.  J  Todd  v.  Qte,  17 
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1841.  of  a  deposit  was  not  the  sabject  of  eqaitable  jurisdio- 
tion  when  the  vendee  was  Plaintiff;  that  it  did  not 
appear  that  the  Phiintiff  had  any  interest  in  the  S50L ; 
for  if  the  contract  were  to  be  completed,  it  would  be  part 
of  the  purchase  money  and  would  belong  to  the  vendor. 

Mr.  Pembertofij  in  reply. 

The  Master  of  the  Rolls. 

The  Defendants  Messrs.  Harris  and  Wise  had  clearly 
a  duty  to  perform,  which  was,  to  keep  the  money  in  their 
hands  as  a  deposit  for  the  person  ultimately  entitled. 
Instead  of  doing  that,  they  paid  it  away,  according  to 
the  direction  of  the  vendor,  without  regarding  their  duty 
to  the  Plamtifil  It  is  argued  they  are  not  in  any  way 
liable  for  what  they  have  done,  because  at  present  it  is 
unknown  whether  the  contract  can  be  completed.  But 
is  the  purchase  money  to  remain  in  the  meanwhile  in  its 
present  situation?  The  case  is  put  thus:  if  the  contract 
is  to  be  performed,  the  deposit  will  belong  to  the  vendor, 
and  if  not  performed,  then  that  they  must  either  pay  vo- 
luntarily, or  an  action  at  law  must  be  brought  agdnst 
them  for  its  recovery.  I  think  they  and  the  estate  of  the 
vendee  are  liable  to  pay  this  sum,  and  it  must  be  brought 
into  Court.  There  must  be  an  inquiry  whether  the 
Defendant  Lord  can  procure  a  proper  conveyance,  and 
on  what  terms,  with  liberty  for  the  Master  to  state  special 
circumstances;  and  there  must  be  a  declaration  that 
Messrs.  Harris  and  Wise^  and  the  estate  of  Lcn^d  the 
vendor,  are  liable  to  make  good  the  d50/« 
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FROST  V.  HAMILTON.  ja„.28. 

TN  1796,  General  Christie  transferred  a  sum  of  money  Bill  by  as- 

in  the  funds  to  trustees,  in  trust  as  to  a  moiety  for  JJ.u^fJ*n(i*to 
his  daughter  Mrs.  TundaU^  with  remainder  to  her  chil-  obtain  pay- 
dren.    Her  children,  as  was  alleged  by  the  bill,  sold  and  trustees 
ass^ed  their  reversionary  interests  to  the  Plaintiff.  ^^^^^  ^^^^ 

ignorant  as  to 

Mrs.  TwatdU  and  aU  the  trustees  were  dead,  and  1,*^^^!^^" 

'  01  the  assign- 

tLis  bill  was  filed  against  the  executor  of  the  surviving  ment,  the 

trustee,  who  had  declined  to  make  a  transfer  of  the  „,ovej  nndieT 
faod.    His  answer  stated  that  he  knew  nothing  about  the  5th  Ge- 
the  matter,  having  left  it  to  his  solicitor.  9th  May  1 839, 

•  for  a  prelimi- 

nary inquiry 

The  Plaintiff  now  moved,  under  die  5th  General  Order  as  to  that 
of  the  9th  of  May  1839  (a),  for  a  reference  to  the  Master,  that  the  case 
to  inquire  whether  any  and  which  of  the  chUdren  of  JJ^^'orje^*''" 
James  Tunstall  and  Sarah  his  wife,  executed  the  inden- 
ture of  assignment  in  the  pleadings  mentioned  to  bear 
date  the  28th  of  Mm/  1832,  and  when  they  executed 
the  same. 

Mr.  Pembetion  and  Mr.  iZ.  Palmer^  for  the  Plaintiff. 

Mr.  Kindtrdey  and  Mr.  Keene^  contrd. 

The  Master  of  the  Rolls  said  that  he  did  not  con- 
sider that  this  was  such  a  preliminary  inquiry  as  was 
contemplated  by  the  general  orders,  but  was  a  matter 
proper  for  proof  in  the  cause. 

(a)  OrdmcM.  Can.  156. 
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Feb,  9. 


DAY  V.  CROFT. 


Principles  on  TMTR.  EVANS  made  an  application  similar  to  that  in 

vhichitwas  VwM    ,-.  f   *       .     -•  n -.^      - 

considered  -^'-^  Trezexxwt  V.  Fraser  (a) :  he  cited  a  case  of  Marttn 

necessary  pre.  ^  Dnnkwater,  before  the  Lord  Chancellor,  on  the  24tli 

vious  to  the    »  '  ' 

General  Or-  ot  Deceinber  1840. 
der  of  3d 

tl^^rv^e  til  ^^  Master  of  the  Rolls  said  he  had 


^1  iniin   iH^:M>.« 


parties  in-  with  the  Lord  Chancellor  on  the  snbjecti  and  found  that 
an  application  ^^^  order  in  Martin  v.  Drinkwater  had  been  obtained 
for  a  stop         without  a  proper  explanation  of  the  facts.    He  observed^ 

that  it  could  not  be  doubted,  where  a  fund  was  standing 
in  the  names  of  three  persons  jointly,  and  an  application 
was  made  by  one  of  such  persons,  for  payment  of  part 
of  the  fund,  that  no  order  could  be  made  in  the  absence 
of  the  other  persons  interested.  On  the  same  principle, 
if  one  of  several  parties  interested  came  for  a  stop  order 
on  a  fund,  upon  notice  to  all  other  parties  interested  in 
it,  there  would  be  no  objection.  But  in  the  absence  of 
any  provision  as  to  costs  it  was  unjust  that  a  person 
should  obtain  an  order  afiecting  another  party's  fund,  in 
his  absence ;  for  the  latter  might  afterwards  obtain  an 
order  for  pajrment  of  his  share ;  and,  on  going  to  the 
Accountant-General's  0£Sce,  learn,  for  the  first  time, 
that  a  stop  order  had  been  placed  on  the  fund  by  a 
stranger.  |  Payment  would  be  refused,  and  the  party 
would  be  thus  unjustly  exposed  to  delay,  inconvenience, 
and  expense.  If  'means  could  be  found  of  charging  the 
party  obtaining  a  stop  order  afiecting  funds  in  which 
others  were  interested  with  the  costs  thereby  occasioned, 
it  might  become  proper  to  grant  stop  orders,  without 
requiring  notice  to  be  given  to  all  parties  interested  in 
the  fund ;  but  till  then  no  such  order  ought  to  be  made. 

Order  refused. 

(a)  AnC^f  S  Beavan,  p.  289. 


See  Gen^  Order  tf  April  9.  ISil.    OrJtwv.  Can.  261. 
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EVANS  ».  JOHN.  Feb.  n. 

"nTthe  settlement  made  on  the  marriage  of. David  Aiather,on 
-"-^  Exxms  with  Elizabeth^  the  daughter  of  David  Grif'  ^f^"  daurfi- 

Jiis,  a  settlement  in  1828,  dated  the  11th  of  Fefiruary  tcr,  agreed  to 

pay,  by  way 
1828,  was  made,  whereby,  after  reciting  that  it  had  been  of  portion,  a 

agreed  th^  a  sum  of  SOO/.  and  other  property  which  *^^^^^^^ 
2>az»dCrrij^^  had  agreed  to  give  as  a  marriage  portion,  beheldin 
should  be  vested  in  John  John  and  Pe^  Dqviesy  it  was  ^s^^J 
witnessed  that  Griffiiis  assigned  to  John  and  Davies  daughter,  and 
the  sum  of  300/.,  in  trust  for  the  husband  and  wife  for  the  mairiage 
tiicir  Uves,  witii  remainder   to   tiie   children  of  the  J2.*"J^'?i°- 

'  1  be  trustees 

marriage. .  named  in  the 

settlement 
having  refiued 

Hie  deed  was  never  executed  by  the  trustees.  to  act,  the 

father  paid 
the  money  to 

The  Plaintiff  was  the  only  child  of  tiie  marriage,  and  g^J"J^**- 
ber  surviving  parent  having  died  in  1887,  she  filed  this  the  payment 
bm  in  Januofy  1838,  against  Jokn^  Daviesy  and  Griffiths,  jj;^^  ]J^°«^"^ ' 
seeking  to  make  them  responsible  for  the  800^,  which  monev  having 
had  never  been  vested  in  the  names  of  the  trustees,  f^^^  ^^ 
Davies  had  never  acted  in  or  accepted  the  trusts ;  and  held  liable,  at 

the  suit  of  a 

John  stated  that  he  had  never  acted  or  executed  the  child  of  the 
settlement,  but  that  the  deed  had  been  delivered  to  mama^e, 

^  ,  to  pay  It  a 

him  for  safe  .custody  about  a  week  after  the  marriage,  second  time. 

untQ  a  proper  person  should  be  agreed  upon  to  keep 

the  same;  and  that  it  remained  in  his  possession  six 

months,  when,  no  person  having  been  appointed  to  keep 

the  deed,  he  delivered  it  to  the  wife. 

Griffithsj  it  appeared,  paid  to  D.  EvanSf  the  husband, 
the  sum  of  260/.  shortly  previous  to  the  marriage ;  and 
he  paid  the  remaining  WL  on  the  evening  of  the  marriage 
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1841.  to  the  husband  and  wife;  and  he  paid  the  same  under 
the  impression  that  they  were  competent  to  receive  the 
same,  and  give  an  effectual  discharge  for  the  same.  The 
husband  died  insolvent^  and  the  money  was  lost.  By 
his  answer  Griffiths  also  insisted  on  the  Statute  of  Limit- 
ations. 

lAr.  Kinderdey  and  Mr.iZott,  for  the  Plaintiff,  in- 
sisted on  the  liability  of  Griffiths  to  make  good  the 
money  lost;  and  also  on  the  liability  oijohtij  either  as 
an  actual  or  constructive  trustee. 

Mr.  George  7\imer  and  Mr.  Becir^  for  the  Defendant 
John^  contended  that  he  had  never  accepted  the  trusts, 
and  that  the  possession  of  the  deed  and  knowledge  of 
its  contents,  were  not  sufficient  to  charge  him. 

Mr.  Pittmanj  for  the  Defendant  Griffiths.  Stacey  v. 
Elph  (a)  and  Wilkinson  v.  Pony  (b)  were  cited. 

The  Master  ^  the  Rolls. 

I  take  the  facts  of  this  case  to  be  these.  The  trus« 
tees  of  this  settlement  refused  to  accept  the  trusts. 
They,  however,  were  the  only  persons  entrusted.  Grif* 
jfiths  thought  fit  to  substitute  the  husband  of  his  daugh- 
ter for  the  trustees,  and  he  paid  him  the  money.  The 
money  was  therefore  paid  to  the  wrong  person ;  and  it 
appears  it  has  been  lost  by  his  insolvency.  There  can 
be  no  doubt  that  Griffiths  is  liable  to  pay  the  money 
again. 

As  to  John^  I  think  there  is  not  enough  to  charge 
him  as  with  a  breach  of  trust     Looking  at  the  deed 

which 

(fl)  1  Myl.  jf  K.  195.  (4)  4  Suss.  27S. 
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which  iTBS  in  his  possessioiii  he  could  hardly  fail  to  see 
that  he  was  named  a  trustee ;  but,  on  the  other  hand,  he 
says  he  never  acted ;  and  it  is  expressly  shewn  that  he 
leceived  the  deed  for  safe  custody  only,  until  some  one 
else  could  be  found  to  undertake  the  trust.  I  think 
there  is  not  enough  to  charge  him« 


1841« 


FRANK  V.  MAINWARINa 


1859. 
Ifov.  12. 

1841. 
Feb.  19. 


npHIS  case  is  reported  in  2  BecFvaUf  115. 

"*•  Form  of  issue 

It  was  a  suit  commenced  by  an  in&nt  by  his  next  ^j^l^of^  ^ 
friend,  under  the  sanction  of  a  report  of  the  Master  in  deeds,  ex- 

0ditfiti  bv  A 

&Tour  of  the  proceedings.  party  found  by 

inquisition  to 
h&vc  been  & 

Its  object  was  to  set  aside  certain  deeds  executed  lunatic  from  a 
by  the  PlaintiflTs  grandfather,  the  Reverend  Edward  £"4^"J;f  Jj^ 
Franij  in  April  1817,  at  which  time  it  was  alleged  he  tion  of  the 


deed 


was  of  unsound  mind :    he  having,  in   August  1825,      ^  ^'jjj  ^^^ 
been  found  to  be  a  lunatic,  and  to  have  been  so  from  fileAon  behalf 

1     -.    «      J.  ^      «      -  of  an  infant, 

the  25th  of  October  1816.  with  the 

sanction  of 
the  Master,  to 

He  continued  a  lunatic  until  bis  death  in  1834.  set  aside 

deeds,  exe- 
cuteil  by  a 
The  Court  at  the  hearing,  directed  an  issue  to  ascer-  lunatic  at  a 

tain  whether  Edeoard  Frank  was  of  unsound  mind  when  ^^^  ^^  J,^^ 

he  ttecuted  the  deeds  &c.    The  minutes  of  the  de-  at  which  he 

,  had  been 

cree  became  the  subject  of  discussion.    They  were  as  found  lunatic 

follows :  \y  i?<l">«"'on- 

An  issue 

*^  It  having  been 

directed,  the 

jury  fouDd  in  favour  of  the  deedi.    The  bill  was  dismissed  with  costs  of  suit  and  of 

theissae. 
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18S9.  ^'  It  is  ordered,  that  the  parties  do  proceed  to  the 

^^^'V'^     trial  at  law,  at  the  sittings  of  the  Court  of  Common 

V.  Pleas,  in  the  county  of  Middlesex^  after  Hilary  term, 

Mainwaring.  jJj^jj  ^^^^  ^p^jj  ^^  following  issue,  that  is  to  say: 

whether  E.  Franks  deceased,  in  the  pleadings  named, 
was  of  sound  mind,  so  as  to  be  suflBcient  for  the 
management  of  himself  his  manors,  &&,  goods,  and 
chattels  at  the  several  and  respective  times  followuig, 
that  is  to  say:  when  he  executed  the  indenture  of 
feoffment,  bearing  date  the  15th  oi  April  1817,  and 
the  other  indenture  bearing  date  the  said  15th  of  April 
1817;  and  when  the  recovery,  had  and  suffered  in 
Easter  term  1817,  of  the  freehold  parts  of  the  estates 
in  the  pleadings  mentioned,  was  had  and  suffered; 
and  when  he  executed  the  indenture  of  demise  on  the 
8th  of  March^  and  made  between  &c.,  in  the  records 
or  court  rolls  of  the  manor  of  Tanshelf  and  Carleton 
in  the  county  of  York;  and  when  he  executed  the 
authority  or  warrant  of  attorney,  or  warrant  in  writing 
in  the  said  records  or  court  rolls ;  and  when  the  com- 
mon recovery  had  and  suffered  on  the  Sd  of  September 
1821,  one  of  the  copyhold  parts  of  the  said  estates 
held  of  the  manor  &&,  was  had  and  sufiered,  or  at 
either  and  which  of  the  said  times."  The  Defendant 
Edward  Bacon  Franks  who  claimed  under  the  deeds, 
was  directed  to  be  Flajntiff  in  the  issue. 

» 

Mr.  Pemberlon  and  Mr.  Lovat  supported  the  minutes.- 

Mr.  Kifiderdejfj  Mr.  Koe^  Mr.  Tinney^  Mr.  Wright^ 
Mr.  WMer^  and  Mr.  Hallettj  contrdy  objected  to  the 
minutes,  contending  that  they  were  too  extensive. 

The  following  authorities  were  referred  to:  In  re 
Humpbley  \a)y  Jones  v.   Boberts  (&),    an   unreported 

case 

(a)  Shdford  on  Lunacyt  S62.       {b)  Reg.  Lib.  A.  1830.  fo.  797. 
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case  of  it  re  JeniSf  before  Lord  Eidon,  and  /n  re      1841. 


Frank 

2^  UAffTERo/the  Rolls.  Mainwabing. 

An  inquiry  as  to  the  sanity,  of  an  individual  at  a 
time^  overreached  by  the  finding  of  an  inquisition,  is         * 
one  of  great  difficulty*    Here  the  Plaintiff  undertakes 
to  shew  that  he  was  ^^  not  of  sound  mind,  &c."    I  think 
the  minutes  right. 


On  the  5th  of  December  1S40>  the  issue  was  tried, 
and  the  jury  found  for  the  Plaintiff  in  the  issue,  thereby 
establishing  the  sani^  of  Edward  Frank  at  the  time 
he  executed  the  deeds. 

The  cause  now  came  on  for  further  directions,  when  i^^^* 

Feb,  19. 

Mr.  L/nat  argued  that,  under  the  circumstances,  the 
Plaintiff  in  equity  ought  not  to  be  made  to  pay  the  costs 
of  the  investigation,  and  that  part  of  the  costs  ought  to 
be  paid  by  the  Defendants. 

The  Master  of  the  Rolls,  without  hearing  the  other 
side,  sud»  if  the  Plaintiff  in  equity  had  succeeded  in 
establishing  the  allegations  of  the  bill,  he  would  have 
recovered  the  estate.  Having  fSsdled,  I  see  no  reason 
for  departing  from  the  ordinary  practice ;  the  bill  must 
therefore  be  dismissed,  and  the  Plaintiff  must  pay  the 
costs  thereol^  and  of  the  issue. 

(a)  4  Run.  183. 
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Feb.  28.  TURNER  V.  WIGHT. 

Injapction,  in   ^T^HIS  was  a  bill  filed  by  the  purchaser  of  an  estate 
specific^per-  ^^  Herefbrdshirej  against  the  vendor  for  a  specific 

formance,  to     performance  of  the  contract  for  sale.    The  bill  alleired 

restrain  a,-^^,  ,  , 

vendor  from     that  the  Defendant  had,  since  the  contract,  let  the  estate^ 

selHnlth  es-  *"^  ^®  threatened  to  sell  it  to  another  purchaser. 

tate  refused. 

Mr.  Pembefion  and  Mr.  Stevenson  now  moved  for  an 
injunction  to  restrain  the  Defendant  from  letting  the 
estate,  and  from  selling  and  conveying  the  same  except 
to  the  Plaintiff. 

Mr.  6.  Ttirner^  conlrd,  contended  that  there  was  no 
valid  contract,  and  that  the  injunction  asked  would  be 
nugatory. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls  said  that  he  would  not 
now  decide  on  the  validity  of  the  contract ;  and,  as  to 
the  injunction  to  restrain  the  Defendant  from  selling  or 
letting,  that  a  purchaser  pendente  lite^  would  take  sul^ect 
to  the  rights  of  the  Plaintiff. 

His  Lordship  refused  the  motion;  but  ordered  the 
costs  to  be  costs  in  the  cause. 
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NELSON  XK  PONSFORD.  j«.  «7. 

TB  Y  an  agreement,  dated  the  Sd  of  January  18S5|  the  There  is  no 
Defendant  undertook  to  grant  a  lease  of  a  house  ^J^*"!?'  f' 
and  premises  to  a  Mr.  Foskett^  who  afterwards  transferred  must  answer 
the  benefit  of  this  agreement  to  the  Plaintiff.    The  J^eStivSy 
Defendant  refusing  to  complete  his  contract,  this  bill  hi>  own  recent 
was  filed  in  Naoember   1839  for  a  specific  perform-  that  the  Court 

3nce.  ^^^  do» "  ^ 

compel  a 

Defendant  to 

The  bill  set  out  the  agreement  verbatim,  and,  amongst  aford  such  a 
other  things,  interrogated  the  Defendant  '^  whether  the  i,e  swean^e 
term  was  not  to  commence  fix)m  the  time  in  the  bill  i«  able  to  give, 
mentioned,  or  fit>m  some  other,  and  what  time  ?^.  ^'  And 
whether  the  memorandum  of  agreement  was  or  not  in 
the  words,  or  to  the  purport  and  effect  thereinbefore 
in  that  behalf  mentioned  and  set  forth,  so  fiur  as  the 
same  was  thereinbefore  mentioned  and  set  forth ;  or  in 
some  other  words  and  figures,  or  to  some  and  what 
other  purport  and  effect 

The  answer  stated,  that  by  arrangement  between 
the  Defendant  and  Mr.  Foskett^  the  agreement  and 
counterpart  had  been  burned  in  January  18S9.  The 
Defendant  admitted  he  had  agreed  to  let  the  house  for 
twenty-one  years;  but  he  stated  that  the  agreement  being 
destroyed,  he  was  unable  to  set  forth  as  to  his  know- 
ledge, &C.,  whether  or  not  such  term,  &c.  (following 
the  first  of  the  abore  interrogatories) ;  or  whether  the 
memorandum,  &c.  (following  the  second  of  the  abore 
interrogatories.) 

The  Plaintiff  took  exceptions  to  this  answer  for 
insufficiency,  which  were  allowed  by  the  Master.    The 

Defendant 
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Nelson 

PpNSFORD. 


Defendant  took  exceptions  to  the   Masters  report, 
which  now  came  on  for  argoment 

Mr.  Bethell  and  Mr.  O.  Anderdoiij  for  the  Defendant. 
The  Defendant's  answer  is  sufficient  on  both  points. 
The  Defendant  has  given  all  the  information  in  his 
power;  and  the  effect  of  holding  the  answer  insufficient 
will  be  to  render  the  Defendant  liable  to  imprisonment 
for  life,  unless  he  admits  the  terms  of  the  agreement  as 
stated  in  the  bill,  which  he  swears  he  does  not  know. 
In  Farguharson  v.  Balfbur  (a),  **  The  Lord  Chancellor 
repeatedly  observed,  that  it  was  not  the  truth  or  con- 
sistency of  the  examination  that  he  was  bound  to  insist 
upon.  That  the  examination  might  be  quite  sufficient, 
though  it  might  not  be  true,  and  that,  in  deciding  upon 
the  question  of  insufficiency,  the  principle  of  the  Court 
was,  that  the  Plaintiff  must  be  satisfied  with  what  the 
conscience  of  the  Defendant  would  allow  him  to  swear, 
for  that  the  Court  could  give  him  no  more ;  that  if  the 
Plaintiff  wished  to  try  the  truth  of  the  examination,  he 
must  treat  it  in  a  different  manner,  for  that  although 
there  might  be  a  probability,  that  that  which  was  sworn 
was  not  true,  yet  that  it  must  be  taken  to  be  true ;  and 
it  was  not  within  the  jurisdiction  of  the  Court  to  try 
whether  it  was  true  or  not*' 


Mr.  Bates  (in  the  absence  of  Mr.  Pemberton)^  for  the 
Plaintiff  contended,  that  the  finding  of  the  Master  was 
right.  That  the  rule  of  the  Court  was,  that  a  man's 
own  facts  must  be  answered  in  the  affirmative  or  nega- 
tive without  traverse ;  J^Uiams  v.  Leighton^  and  Oswald 
t.  Pennant  J  TothiU  9.;  and  an  answer  to  a  matter 
charged  as  the  Defendant's  own  fact  must  be  direct, 
without  saying  it  is  to  his  remembrance,  pr  as  he  be- 

lieveth, 

(a)  TVnr.  i  Run.  S04. 
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lieveth^  if  it  be  Ifdd  as  done  within  seven  years  before. 
Beamed  Orders^  28.  Here,  the  agreement  was  in  the 
Defaidant's  possession  from  1835  to  1839^  and  he  could 
not,  therefore^  be  permitted  to  say  that  he  knew  nothing 
about  it.  That  as  the  Defendant  had  received  the  rent, 
he  must  therefore  know  whether  it  was  of  the  amount 
stated  in  the  agreement  set  out  in  the  bill. 

The  Master  of  the  Rolls. 

It  is  probable  that  the  Defendant  knows  more  than  is 
stated  in  the  answer.  .  He  has  not,  however,  been  in- 
terrogated, step  by  step,  as  to  the  rent,  and  the  other 
particulars  of  the  agreement,  but  is  asfked  whether  the 
agreement  was  not  to  a  particular  effect,  or  to  some 
other  and  what  effect?  The  agreement  having  been 
destroyed,  the  Defendant  says  he  is  unable  to  set  forth 
whether  it  was  to  the  effect  stated,  or  to  what  other 
effect.  It  is  possible  he  may  be  able  to  answer  some 
of  the  particulars  in  detail  if  put  to  him  by  amendment; 
but  considering  the  way  in  which  the  bill  and  the  inter- 
rogatories are  framed,  I  think  the  answer  is  sufficient 

With  regard  to  the  rule  stated,  that  a  man  must 
either  admit  or  deny  his  own  recent  facts,  it  is  possible 
that  a  Defendant,  with  the  most  delicate  conscience, 
may  be  unable  to  do  so ;  and  I  know  of  no  means,  by 
which  a  discovery  can  be  obtained  from  a  Defendant} 
as  to  matters  on  which  he  swears  he  is  ignorant  All 
that  the  Court  can  do,  is  to  get  from  him  such  an 
answer  as  he  swears  he  Is  able  to  give;  it  can  do  no 
more  than  compel  him  to  state  the  impression  on  his 
mind.  If  his  statement  can  be  proved  to  be  untrue,  he 
will  be  liable  to  the  penalties  of  perjury. 


1841. 


Nblson 

V, 
PONSFOBD. 
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March  S. 
Aprils. 

Leaseholds 
for  lives 
being  devised 
in  trust  for 
parties  in  soc- 
cession,  with  a 
direction  to 
renew  out  of 
the  rents  or 
by  mortgage. 
The  Court 
sanctioned  a 
reference  to 
the  Master  to 
inquire  whe- 
ther it  would 
be  for  the  be- 
nefit of  all     . 
parties  that 
the  future 
fines  for  re- 
newal should 
be  provided 
by  an  insur- 
ance on  the 
lives  of  the 
cettmque  viet. 
Difficulties 
in  arranging 
the  propor- 
tions of  the 
fines  which 
the  parties  in 
succession 
ought  to  bear 
in  such  cases. 


GREENWOOD  v.  EVANS. 

^I^HE  qaestion  in  this  case  wasy  as  to  the  mode  ia 
•^  which  the  fines  for  the  renewal  of  church  lease* 
holds  ought  to  be  provided  for  and  paid,  as  between 
the  parties  entitled  thereto  in  succession,  under  the 
will  of  the  testator. 

It  appeared  that  the  testator,  John  Baide^  was  en- 
titled to  a  lease  of  the  rectory  and  tithes  of  Idminster^ 
under  the  Dean  and  Chapter  of  Salisbury^  which  was 
held  by  him  for  the  lives  of  himself  and  two  other  per- 
sons, and  for  the  life  of  the  survivor. 

By  hb  will,  dated  in  18S6,  he  confirmed  the  settle- 
n,ent  made  on  the  marriage  of  his  daughter  Anna 
Maria  Evans  ;  and,  inasmuch  as  the  Winterbome  estate 
thereby  settled  was  subject  to  the  life  estates  of  John 
Templeman  and  Nathaniel  Templeman^  he  gave  to  the 
trustees  of  the  settlement  **  two  thirds  of  the  clear  net 
proceeds "  of  the  great  tithes  of  Idminsterj  to  be  pay- 
able during  the  lives  of  John  Templeman  and  Nathaniel 
Templeman^  and  to  be  applied  in  the  same  manner  as 
the  rents  of  the  Winterbome  estate  would  be  applicable 
if  J.  Templeman  and  N.  Templeman  were  dead. 

And  he  gave  certain  specified  property,  and  the  im- 
propriate rectory  and  tithes  of  Idminster^  and  all  the 
residue  of  his  real  estate,  subject  to  the  trusts  aforesaid, 
unto  his  trustees,  ^*  Upon  trust  to  cause  themselves  to 
be  admitted  to  the  said  copyhold  premises,  and  by  and 
out  of  the  rents,  issues,  and  profits,  or  by  mortgage 
thereof,  or  any  or  any  part  thereof  to  levy  and  raise  the 
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fines  and  fees  to  become  payable  thereupon ;  and  at  the  1841. 
Qsoal  times  and  periods,  or  at  such  other  times  or  periods  rT^^^^ 
as  the  trustees  or  trustee  for  the  time  being  should  deem  _  v. 
expedient,  to  use  their  or  his  best  endeavours  to  procure 
a  renewal  of  the  lease  or  leases  of  such  of  the  same 
premises  as  were  held  under  any  renewable  lease  or 
leases;  and  out  of  the. reniSy  issues,  and  profits  of  the 
same  premises,  in  the  meantime,  or  by  mortgage  thereof^ 
if  found  expedient,  levy  and  raise  a  sufficient  sum  or 
sums  of  money  for  paying  the  fines  and  other  expenses 
of  the  said  renewal  or  renewals;  and  for  the  purposes 
aforesaid,  to  surrender  the  subsisting  lease  or  leases,  for 
the  time  being,  of  the  same  leasehold  premises,  and 
stand  possessed  of  the  said  freehold  and  copyhold  estates 
thereinbefore  mentioned,  to  be  thereby  lastly  devised, 
and  also  of  the  said  leasehold  premises,  as  well  in  the 
meantime  until,  as  subsequently  to,  any  renewal  dnder 
the  trusts  aforesaid,  upon  trust  for  his  daughter  Isabella 
Bowie  for  life,''  with  power  to  her  to  appoint  a  life 
estate  to  any  husband  with  whom  she  might  inter- 
marry ;  with  remainder  to  her  children,  with  remainders 
orer. 

After  the  death  of  the  testator  the  Plaintiffs,  the  trus- 
tees and  executors,  applied,  out  of  the  personal  estate, 
a  sum  of  115S/.  in  the  renewal  of  the  lease  of  the  great 
tithes  o{  Idminster ;  and  in  order  to  provide  a  fund  for 
tht  v^ayment  of  the  fine  upon  the  future  renewal  of  the 
leasehoidbj  they  effected  a  policy  of  assurance  on  the 
lives  of  the  cestuique  vies  named  in  the  lease,  for  the  sum 
of  11502. 

In  taking  the  accounts  of  the  testator's  estate,  the 
Master  had  disallowed  these  payments  to  the  Plaintifis. 

The  cause  now  came  on  for  further  directions. 

Mr. 
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1841.  Mr.  Pembertm  and  Mr.  Bird^  for  the  Plaintiffi 

Obbenwood 

V.  Mr.Lee^  for  the  trustees  of  Mrs. iSnm^s  setdemeati 


Eyans. 


Mr.  Anderdon,  for  Isabella  Bowie. 

Mr.  Janies  BmsseU^  for  the  children  of  Mrs.  Boons. 

The  point  argued  was,  as  to  the  proportions  of  the 
fines  of  renewal  which  the  several  parties  entitled  in 
succession  to  the  leasehold  estate  should  bear ;  and  in 
what  manner  the  fines  for  the  Future  renewals  should 
be  provided  for.  It  was  contended,  that  the  most  equi- 
table and  convenient  mode  for  all  parties  would  be  by 
keeping  up  an  insurance  on  the  lives  of  the  cestuique 
vies  out  of  the  yearly  rents,  and  thus,  upon  its  becoming 
necessary  to  renew^  a  fimd  would  be  provided  for  that 
purpose. 

Planters  v.  Abbott  (a).  The  Earl  of  Shaftesbury  v.  The 
Duke  of  Marlborough  (£},  and  Nightingale  v.  Lawson  {€% 
were  cited. 

The  Master  of  the  Rolls,  during  the  argument, 
observed  on  the  very  great  difficulty  which  arose  in 
cases  of  this  description,  in  arranging  the  liabilities  of 
the  parties  entitled  in  succession  to  renewable  lease- 
holds. He  remarked,  that  if  a  tenant  for  life  was  bound 
only  to  keep  down  the  interest  on  a  mortgage  c^cted 
for  the  purpose  of  renewing,  the  partj^  In  remainder 
might  become  entitled  to  the  lease  when  nearly  expiring, 
and  yet  have  to  bear  the  whole  of  the  principal  money 
raised  by  mortgage  for  its  former  renewal;  that  the  re* 
mainder-man  would  thus  sustain  a  considerable  burthen, 

without 

(fl)  2  Myl.  4-  K.  97.  (c)  1  B.  C.  C.  441. 
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without  receiviiig  a  corresponding  benefit    Thaty  be-       1841. 
ades  this,  if  the  tenant  for  life  paid  the  interest  merely,    ^^"^^^^ 
and  no  fiind  was  provided  (ot  ultimately  paying  off  the       ^  «. 
mortgage,  the  estate  might  be  wholly  destroyed  by  the 
accumulation  of  monies  charged  on  the  estate  for  the 
purposes  of  renewal 

On  the  other  hand,  that  in  making  the  parties  bear 
the  burthen,  in  proportion  to  their  enjoyment,  great 
difficulty  would  arise,  in  some  instances,  in  arriving  at 
any  thing  like  an  accurate  calculation  of  the  relative 
liabilities* 

I£s  Lordship,  however,  expressed  himself  favourable 
to  the  mode  proposed,  of  providing  a  fund  by  means  of 
m  msurance  on  the  lives  of  the  cestuique  viesj  if  that 
oonld  be  done  consistently  with  the  practice  of  the 
Court 


The  Master  of  the  Rouus  again  mentioned  the  case^      AprU  s. 
and  iqpproved  of  a  principle  which  was  embodied  in  the 
foQowing  order :  —  v 

^  Declare,  that  the  sum  of  11 53/.  6^.,  paid  by  the 
Plaintifi  for  the  fine,  fees,  and  expenses  of  and  attend- 
iDg  the  renewal  by  them  of  the  testator's  said  lease  of 
^^  ^ithes  of  Idminster,  &c.,  is  a  charge  upon  the  same 
leasehold  premises,  and  that  the  interest  due,  and  to 
accrue  due  thereon,  imglit  to  be  paid  out  of  the  yearly 
proceeds  of  the  said  tithes,  parsonage  house,  glebe  lands, 
and  premises,  and  ought  to  be  borne  by  the  respective 
tenants  for  life  of  the  same  premises,  under  the  said 
testator  John  BaioWs  will,  in  proportion  to  the  yearly 
value  of  their  respective  shares  of  such  proceeds,  and 
let  it  be  referred  to  the  said  Master  to  apportion  the 

same 
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1841.        same  accordingly.    And  declare,  that  the  persons  in- 

Grbbnwood    ^®s^®^  *^  ^^^  ^^^  °^^  proceeds  issuing  out  of  and 
V.  arising  from  the  great  tithes  oddmUister^  devised  by  the 

said  testator  John  Benders  will  to  the  trustees  of  the 
marriage-settlement  of  the  testator's  daughter,  the  De- 
fendant Anna  Maria  Evans^  during  the  lives  of  John 
Templeman^  Nathaniel  Templeman,  and  the  life  of  the 
survivor  of  them,  ought  to  bear  a  proportion  of  the 
aforesaid  charge  of  115S2. 6$.  with  reference  to  the  be- 
nefit derived  by  them  from  the  aforesaid  renewal  by  the 
Flaintifis  of  the  lease  of  the  said  tithes,  &&  And  let  it 
be  referred  to  the  said  Master  to  inquire  and  state  to 
the  Court,  what  is  the  amount  of  such  benefit,  and  how 
the  ultimate  payment  of  such  amount  may  be  best  se- 
cured or  provided  for,  and  whether  the  Defendant, 
Isabella  Bffiele^  derives  any  benefit  from  the  aforesaid 
renewal,  and,  if  so,  what  is  the  amount  of  such  benefit, 
and  how  such  amount  may  be  best  secured  or  provided 
for.  And  let  the  said  Master  also  inquire  and  state  to 
the  Court,  whether  it  will  be  for  the  benefit  of  all  par- 
ties interested,  that  the  said  1 153/.  1 1^.  advanced  by  the 
Plaintiffs  out  of  the  residuary  personal  estate  of  the 
testator  John  Bowie,  upon  the  security  of  the  deed  of 
the  5th  of  January  1837,  in  the  Master's  report  men- 
tioned, should  be  continued  on  such  security.  And,  by 
consent,  let  it  be  referred  to  the  Master  to  inquire  and 
state  to  the  Court,  whether  the  effecting  the  policy  of 
insurance,  in  the  Master's  report  mentioned  to  '^'^^ 
been  effected  by  the  Plaintiffs,  in  order  to  procure  a 
fund  for  a  renewal  of  the  lease  ^  the  said  tithes,  par- 
sonage house,  glebe  lands,  and  premises  granted  to  the 
Plaintifis  as  aforesaid  upon  the  droppmg  of  any  life 
therein  named,  was  for  the  benefit  of  all  parties  in- 
terested, and  whether  it  will  be  for  their  benefit  that 
future  renewals  of  the  said  lease,  upon  the  dropping  of 
any  other  life  or  lives,  should  be  provided  for  in  like 

manner ; 
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Jnaimer;  and  that  the  yearly  premiums  pajrable  upoii 
tbe  policies  eflbcted,  and  to  be  eflPected}  for  that  pur- 
pose»  and  the  expenses  of  effecting  the  same,  should  be 
paid  out  of  the  rents  and  profits  of  the  same  leasehold 
premises ;  and  what  proportions,  if  any,  of  such  pre- 
miams  and  expenses,  ought  to  be  borne  by  the  respective 
toiants  for  life  of  the  same  premises,  under  the  said 
testator  John  Batd^%  will,  or  in  what  other  manner  it 
lionld  be  most  for  the  benefit  of  all  parties  interested, 
that  the  renewals  of  the  said  lease  should  be,  from 
time  to  time^  provided  for.'' 
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Etans. 
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Man^A. 


T^HE  testator,  Thomtu  HardcasOe^  was  engaged  in  ^^K"**®^  ?"*" 

partnership  with  two  other  persons  as  a  coal  mer-  trust  monies 

chant,  and  in  working  coal  mines,  of  which  they  had  j^^^ii^blT 

obtained  a  lease.    He  was  entided  to  one  third  thereof,  with  interest 

sDd  of  the  plant,  machinery,  &c.,  and  of  the  lease  of  the  ^„^  ^^^°  ' ' 

nunes,  which  expired  in  1806.  ^^^^  ^^® 

trusts  of  a 
doubtful  will, 

By  his  will,  dated  the  2d  of  My  1789,  he  devised  f^®^J^°^^' 

and  bequeathed  hb  real  and  personal  estate  to  his  wife  also  a  trustee, 

and  Robert  Berry^  in  trust  to  permit  and  suffer  his  said  ^^^^^i^^ 

wife  to  have,  receive,  and  take  the  use,  annual  produce,  investments, 

intPrPQt    *e  was  held 

mterest,  chaigeabic 
with  interest  at  4  per  cent,  only,  and  the  decree  was  made  without  costs, 
A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  permit  his 
vife  to  receive  ^  the  annual  produce,  interest,  rents,  and  profits  thereof"  for  life ; 
and  after  her  death,  in  trust  to  stand  seised  and  possessed  of  the  said  real  and  per- 
iooal  estate  for  A.  and  B,  And  he  directed  his  trustees  to  carr^  on  his  partnership 
trade,  in  which  he  was  engaged,  or  such  part  as  they  should  think  proper,  for  the 
benefit  of  his  wife  and  those  in  remainder.  Sir  John  Leach  held  that  the  widow 
«as  entitled  to  any  increase  in  the  value  of  the  testator's  capital,  which  took  place 
between  the  death  and  tiie  eiEpiration  of  the  partnership ;  but  the  decision  was  re- 
nrsed  by  Lord  ifrpitfi&m, 

VouIV.  E 
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interest,  rents  and  profits  thereof,,  and  of  e^esy  part 
thereof,  for  and  during  the  term  of  her  natural'  hSs, 
subject  only  to  the  payment  of  the  kgpK:y  and  annuity, 
thereinafter  mentioned;  and  from  and  after  the  death  of 
his  said  wiie^  in  trust  to  stand  seised  and  posocsflcd  of 
and  in  the  said  real  and  personal  estates  for  the  benefit 
of  his  nephew  John  Hardcastkj  and  his  niece  Elixabeth^ 
HayneSj  their  respective  heirs,  executors,  and  adnii*^ 
nbtrators,  as  toiants  in  common,  and  not  as  jomlr 
tenants ;  add  the  testator  directed  his  trustees  to  cany 
on  his  partnership  concerns  under  die  firm  of  HMler^ 
HardcasUe  and  Co.,  or  dependent  thereon,  or  so  many 
and  such  parts  thereof  as  they  should  think  proper,  or 
be  obliged,  for  the  benefit  of  his  sdd  wife  during  her 
life,  and  afterwards  for  the  benefit  of  the  persons  to 
whom  he  had  thereby  given  the  residue  of  his  estate. 
And  he  declared  that  his  executors  should  not  be,  in 
anywise,  liable  for  any  business  thq^  might  carry  on  re* 
specting  his  effects  or  property,  or  wherein  he  was  es^ 
gaged  or  in  anywise  connected,  or  wherein  they  might 
be  connected  by  means  of  his  present  engagements  in 
business. 


The  testator  died  in  the  same  year,  and  his  will  was 
afterwards  proved  by  his  widow  and  by  Berry. 

The  widow  pripcipally  acted«  Stke  received  the  as- 
sets and  carried  on  the  partnership  business  until  the 
expiration  of  the  lease  m  1806,  when  the  partnership 
was  dissolved.  Upon  that  event  she  received  the  amount 
of  the  one  third  share  of  the  partnership  business.  She 
made  no  investment  on  account  of  the  testator's  estate, 
and  died  in  December  1826. 


This  bill  was  filed  in  May  1827,  by  the  represent- 
atives  of  John  Hdrdcastk  against  the  executors  of  Mrs. 

'Hkrdeattle 
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HardcasUe  and  others,  simply  praying  an  account  of  the        1841. 
estate  of  the  testator,  but  raising  the  question  of  con-^     TT*^^'^*^^ 

'  O  1  MOUSLEY 

stroction  on  the  will  of  the  testator,  as  to  the  widow'd  ^. 

rights  in  respect  of  the  trade  which  had  been  carried  on 
under  the  trusts  of  the  wilL 

The  cause  having  come  on  for  further  directions  in 
Jane  1884, .  Sir  JoknLeach  referred  it  to  the  Master  to 
ascertain  what  was  the  value  of  the  testator's  capital 
engaged  in  the  partnership  trade  in  the  pleadings  men- 
tiooed  at  the  time  of  the  testator's  death,  or  at  the  next 
setdement  And  his  Honor  did  declare  that  Merif 
Hardcastie  was  entitled  to  any  increase  in  the  yalne  of 
such  capital  which  might  have  taken  place  between  the 
time  of  the  death  of  the  testator  and  the  expiration  of 
the  partnership^  (a)  On  the  20th  of  Naoember  1884, 
Lord  Brougham  however  held,  on  appeal,  that  she  was 
not  entitled  to  the  increase,  and^  decreed  accordingly  | 
and  it  was  referred  to  the  Master  to  take  the  accounts, 
who  found  a  large  balance  dae  from  her  estate. 

In  1886  and  1840  respectively  the  executors  of  the 
widow  paid  into  Court  two  sums^  amounting  in  the 
whole  to  4S192i,  being  the  total  balance  found  due  froni 
her  estate. 

Tlie  cause,  now  came  on  for  further  directions,  and 
the  questions  were  first,  as  to  the  mode  in  which  the 
widow  ought  to  be  charged;  and  secondly,  as  to  the 
costs  of  the  suit 

Mr.  Bethell  and  Mr.  Z.  Wigram  contended,  that  the 

widow  had  committed  a  breach  of  trust  for  her  own 

»  > 

benefit, 

(a)  See  Goodenough  y.  Tremamondo,   2  Beavan,  SI 4.,  and  the 
C8iei  in  the  note. 
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1841.  benefit^  by  retaining  in  her  bands  monies  which  she 
ought  to  have  invested,  and  that  she  ought  to  be 
charged  with  the  stock  which  would  have  been  produced 
if  the  fiind  had  been  invested ;  or  at  least  with  the  monies 
and  5  per  cent  interest ;  and  that  her  executors  ought 
out  of  her  assets  to  pay  all  the  costs  of  the  suit* 

Mr,  Pemberton  and  Mr»  lAayA,  cantrip  argued  that 
this  suit  had  been  rendered  necessary  by  the  doubtful 
construction  of  the  testator's  will.  That  the  rights  of 
the  parties  could  not  be  determined  except  by  a  suit ; 
and  that  as  the  widow  had  acted  bond^fide^  and  had  even 
been  held  by  Sir  John  Leach  to  be  right  in  her  notion 
of  the  true  construction  of  the  will,  she  ou^t  not  to  be 
charged  with  the  investments  which  might  have  been 
made ;  and  that  if  charged  with  interest,  it  should  be  at 
the  rate  of  4  per  cent  only,  and  not  5 ;  they  contended 
also  that  the  costs  of  the  suit,  which  was  for  the  ad- 
ministration of  the  testator's  estate^  ought  to  be  paid,  as 
usual,  out  of  the  testator's  assets* 

The  Master  ofihe  Rolls. 

The  prayer  ori^nally  was  for  an  account  of  the  tes- 
tator's estate ;  but  afterwards,  questions  arose  as  to  the 
relative  rights  of  the  widow,  and  the  pardes  entitled  in 
remainder,  which  depended  on  the  construction  of  the 
testator's  will*  Sir  John  Leach  thought  the  widow  was 
entitled  to  any  increase  in  the  testator's  capital ;  but 
Lord  Brougham  reversed  that  decree*  It  is  not  for  me 
to  make  any  observations  on  that  order :  it  is  my  duty 
implicitly  to  act  on  it ;  but  I  must  say  this,  that  the  ex- 
pense of  the  suit  has  principally  arisen  in  consequence 
of  the  difficulty  ii^  construing  this  will,  on  which  two 
judges  have  entertained  different  opinions. 

If 
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If  a  trustee  having  trust  money  m  his  hands,  know-  1841. 
ingly  applies  it  to  his  own  use  or  in  his  trade,  he  is 
charged  with  interest  at  the  rate  of  5  per  cent*  Here 
it  is  admitted  that  the  money  was  applied  by  the  widow 
to  her  own  use;  but  did  she  know  that  it  was  trust 
moneys  which  it  was  her  duty  to  invest?  She  could 
not  have  known  it,  for  it  depended  on  the  taking  of  the 
accounts,  the  mode  of  doing  which  could  only  be  ascer- 
tained upon  the  determination  of  the  true  construction 
of  this  doubtful  will ;  and  this  remained  a  matter  of 
doubt  till  the  decision  was  pronounced  by  the  Court 
upon  appeal.  I  should  be  afraid  to  say,  that  if  in  a  case 
of  doubtful  construction  of  a  will,  an  executor  makes  a 
mistake,  and  afterwards  it  turns  out  upon  the  decree, 
that  he  was  in  error,  he  should  be  treated  as  a  trustee 
wilfully  commitdng  a  breach  of  trust.  I  think  that  this 
iad/s  estate  must  be  charged  with  interest  after  the  rate 
of  4  per  cent,  and  no  more. 

The  question  as  to  the  costs  of  the  suit  depends  in 
some  degree  on  the  same  points*  The  answer  admitted 
that  the  widow  applied  this  money  to  her  own  use,  and 
states  that  no  balance  was  due  from  her;  a  balance  has, 
however,  been  found  due  from  her  on  taking  the  ac- 
count. If  she  had  had  no  personal  interest,  and  had 
been  a  mere  trustee  or  executor,  I  should  have  thought 
that  she  was  not  only  not  chargeable  with  the  costs,  but 
entitled  to  them.  That  she  committed  a  mbtake  is  now 
bqrond  all  doubt,  according  to  the  decision  on  the  ap- 
peal, but,  under  these  curcumstances,  I  think  that  the 
decree  must  be  made  without  costs* 
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MaroKi.  DAVIES  «.  DAVIES. 

By  marriage  TN  1 7V2.  a  marriage  was  agreed  upon  between  John 
SSd  rove?'**'        Davie$  and  Elinor  DavieSy  and  by  articles  of  agree- 

nanted,  in^  ment  made  between  James  Jenkins^  (the  grand&ther  of 

of  his  wife's  *^^^  DavieSt)  of  the  first  part;  John  Davies  of  the 

portion, to  second  part;  and  Mary  Daxdes,  (the  grandmother  of 

tatetohis  Elinor  DavieSj)  of  the  third  part,  it  was  agreed^  in 

a^hk  dt^^  consideration  of  40/.  to  be  paid  to  John  Davies^  with 

cease  to  the  a  good  and  valuable  chamber  furniture  by  Mary  DavieSf 

(m  the  body  of  immediately  after  the  said  intended  marriage  should 

hit  intended  take  efi*ect,  as  the  portion  of  the  said  Elinor  DavieSj  iu 
fin/^i  and  for  j    ir 

want  of  such    consideration  of  which  and  of  the  natural  love  and  affec- 

issue  tohu       jj^jj  which  the  said  John  Davies  bore,  and  for  other 

oum  right  hart    ••  •  i_         •* 

for  ever.  The  valuable  considerations  him  thereunto  moving,  the  sua 
not  exprew  •'^^  Davies^  covenanted  with  the  said  Mary  Davies  to 
any  further  in-  convey  and  settle,  by  feofiment  or  otherwise,  specified 
Tiding  for  the   freehold  estate  belonging  to  him;  to  have  and  to  hold 

children  of      xht  said  demised  lands  and  premises  to  the  uses,  in«- 

the  mamagei 

and  made  a      tents,  and  puiposes  thereinafter .  mentioned,  declared, 

l^^ended  ^^^  expressed ;  that  is  to  say,  "  to  the  only  proper  use 

wife  in  lieu  of  and  behoof  of  the  aforesaid  John  Davies ;  and  after  the 

settlement  was  ^"^®  of  the  decease  of  the  said  John  Davies,  and  from 

executed;  and  and  after  his  decease,  to  the  use  and  behoof  of  the  heirs 

mortgaged  the  ^^  ^^  ^^  ^^^^  Davies^  begotten  or  to  be  lawfully  be- 

tttate,  and  at    gotten  on  the  body  of  the  said  Elinor  Davies^  and  for 

the  same  time  ^       ,    .  . 

delivered  the    want  of  such  i^sue  to  the  right  heirs  and  assigns  of  the 

^^^^   said  John  Davies  for  ever."     The  articles  of  agreement 

Held,  on  his     also  provided  for  the  payment  of  an  annuity  to  Elinor 

under  the        Davies,  in  case  she  should  survive  John  Davies,  in  lieu 

articles,  he       of  dower  and  richt  of  dower. 

was  entitled  to  "^ 

a  life  estate  The 

only,  and  that 

the  mortgagee  took  with  notice,  and  could  not  therefore  hold  as  against  the  issue 

ofthemamage. 
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Hie  marriage  took  effect)  but  no  settlement  was  ever       1841. 
execoted. 

In  1817}  John  Daoies  mortgaged  the  premises  by 
demise  to  Earn  DffcieSj  and  for  better  security  John 
Denies  and  his  wife  levied  a  fine  of  the  premises.  The 
artiGles  were  thereupon  handed  over  to  the  mortgagee. 

nhkn  Domes  survived  his  wife,  and  died  in  1883, 
leaving  the  PIainti£^  the  eldest  son  of  the  marriage. 
By  this  bill,  filed  against  the  representatives  of  Evan 
DaoieSf  the  Plaintiff  sought  to  have  the  estate  conveyed 
to  him  as  tenant  in  tail,  discharged  of  the  mortgage. 

Mr.  Bdtf  in  the  absence  of  Mr,  Pemberton^  for  the 
Plaintiff,  contended  that  the  articles  being  executory 
and  in  the  nature  of  heads  for  a  future  agreement,  the 
Court,  in  carrying  it  into  execution,  would  limit  an 
estate  ibr  life  only  to  the  parent,  and  an  estate  tail  to 
die  children  as  purchasers. 

Tliat  the  mortgagee  took  with  notice  of  the  articles, 
and  was  therefore  afiected  by  the  trusts  thereof,  and 
could  not  retain  the  estate  as  agamst  the  claim  of  the 
Plaintiff 

Mr.  George  Turner  and  Mr.  Piggoity  contra. 

The  Court  in  carrying  into  execution  marriage  ar- 
ticles, will  mould  the  words  of  limitation,  and  give  to 
the  parent  an  estate  for  life,  only  in  those  cases  where 
it  appears  to  have  been  the  intention  of  the.  parties  to 
provide  for  their  issue ;  but  no  such  intention  appears 
upon  the  present  articles;  there  is  no  intention  recited 
of  benefiting  the  children  of  the  marriage;  the  whole 
scope  of  the  settlement  is  to  secure  a  jointure  to  the 

.         JB  4  widow, 
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1841.       widow,  in  oonsideration  of  the  40/L  paid  by  ber  grand- 
mother. 

The  jointure  b  given  ''in  lieu  of  dower  and  right  oF 
dower,"  and  she  could  have  no  right  to  dower  in  the 
property  unless  her  husband  took  an  estate  of 
heritance.  It  is  clear,  therefore^  that  the  intention 
that  the  husband  should  take  such  an  estate  as  would 
give  his  wife  a  daim  to  dower  thereout,  unless  otherwise 
provided  for* 

On  the  question  of  nodce,  they  contended,  that  a  pur* 
chaser  was  not  bound  to  take  nodce  of  an  equity  aris- 
ing out  of  the  mere  construcdon  of  words  which  are 
uncertain;  Cordwell  v.  Macirill{a);  and  that  here  the 
mortgagee  might  well  suppose  that  the  mortgagor  was 
entitled  to  charge  the  estate.  Cusact  v.  Cusack  (b)  and 
White  V.  Thorvbw^h  (c)  were  dted. 

Mr.  Ebmt  and  Mr.  Eoans^  for  other  parties. 

The  Master  of  the  Rolls. 

With  respect  to  the  merits  of  this  case  there  is  really 
no  reasonable  doubt.  The  Plaintiff  is  the  ddest  sur- 
viving son  of  John  Davies;  and  it  appears  that  on  the 
occasion  of  his  father's  marriage,  articles  were  en- 
tered into  on  which  the  question  in  this  case  arises* 
That  question  is,  .whether  there  was  an  intention  to 
benefit  the  children  of  the  marriage.  I  should  rather 
expect  that  a  negative  was  to  be  proved  by  the  party 
who  denied  it.  It  is  said  there  is  no  such  intention, 
because  it  is  not  redted:  but  there  is  a  provision 
made  for  the  "  hdrs  of  John  Davies  to  be  begotten  on 
the  body  of  Elinor  Davies.*^  I  am,  therefore^  sur- 
prised at  the  inference  drawn. 

It 

(a)  S  Eden^  344.         {b)lS  JB.  P.  C.  1 16.         (c)  s  Vtm.  70S. 
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It  18  then  objected  that  the  intention  of  benefitiog  the 

children  is  inconsistent  with  the  estate  of  inheritance  in 

the  fiuher.    But  the  argument  that  an  estate  of  inherit^ 

anoe  in  the  husband  must  be  inferred  from  the  fact  of 

the  widow  taking  a  provision  in  bar  of  dower,  may  just 

as  easQy  be  turned  the  other  way ;  and  it  would  be  quite 

as  plausible  to  say,  that  since  the  husband  does  not  take 

such  an  estate  under  the  settlement  as  to  entitle  his 

widow  to  dower,  therefore  another  provision  shall  be 

made  for  her  in  lieu  of  it.    On  these  articles,  I  do  not 

think  that  there  is  any  reasonable  ground,  for  inducing 

the  Court  to  act  at  variance  with  the  general  principle 

which  is  to  make  a  provbion  if  possible  for  the  children 

of  the  marriage. 


1841. 


The  Court  in  these  cases  adopts  this  principle^  that 
there  shall  not  be  such  an  estate  in  the  parent  as  wholly 
to  deprive  the  children  of  the  marriage  of  every  benefit; 
fi>r  this  purpose,  where  an  estate  of  inheritance  is,  by 
marriage  articles,  given  to  the  parent,  the  Court,  in  exe- 
eating  the  settlement,  will  cut  it  down  to  a  life  estate,  in 
order  to  efiect  the  intendon  of  providing  for  the  issue  of 
the  marriage* 


When  the  mortgage  was  made^  the  articles  them- 
selves were  delivered  over  to  the  mortgagee;  and  it  is 
ingeniously  argued  that  these  limitations  are  so  difficult 
to  be  construed,  that  the  mortgagee  might  have  sup-* 
posed  that  the  mortgagor  was  entitled  to  an  estate  of 
inheritance.  But  here  is  first  an  estate  limited  to  Jokn 
Daoies :  —  this  might  have  mbled  an  ignorant  person ; 
bat  it  goes  on  further;  and  says  that  after  his  decease 
the  estate  is  to  go  to  the  heirs  of  John  Daoies  on  the 
body  of  his  wife.  Here  at  least  there  was  a  clear  and 
distinct  intention  of  benefiting  the  issue  of  the  marriage^ 
which  could  not  have  mbled  an  unprofessional  person. 

The 
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The  possession  of  these  articles  gafe  to  the  mertgagee 
a  saffident  notice  of  the  Plaintiff's  title,  and  the  Plani- 
tiff  b  therefore  entitled  to  the  relief  he  asks,  with  costs. 


Jidff  14. 


TOWNSEND  0.  WESTACOTT. 


Voluntary  set* 
tlement,  by  a 
party  con- 
siderably in- 
debted and 
who  became 
insolvent 
wi&in  three 
years  after, 
set  aside  as 
fraudulent. 

Trustee  of 
a  voluntary 
settlementwas 
made  a  party 
to  a  bill  to  set 
it  aside.    The 
decree  setting 
it  aside  was 
made  without 
costs  as  against 
the  trustee. 


npHIS  case  is  reported  in  2  Beaxxm^  340.,  and  now 
-*-    came  on  npon  the  Mastei^s  report 

4 

The  Master  reported  that  debts  were  due  from  the 
setdor  at  the  time  of  executing  the  voluntary  setdement 
to  the  amount  of'  8500/^ 

Mr.  Pemberton  and  Mr.  Ckandless  asked  for  a  dedar- 
^tion,  that  the  deed  was  fraudulent  and  void ;  for  an  ac- 
count of  the  recdpts  of  Loosemore^  the  trustee,  there- 
under, and  that  he  might  pay  the  oosts. 

Mr.  Etdertofij  contrAj  did  not  argue  that  the  deed 
ought  not  to  be  set  aside;  but  submitted  that  Loosemore 
ought  not  to  pay  the  costs,  for  it  was  not  alleged  that 
he  was  ec^icant  of  the  insolvency  of 'the  settlor;  be- 
sides which,  he  was  a  mere  trustee,  and  as  such  a  n&« 
cessary  party  to  the  suit  and  ought  rather  to  have  his 
costs.  He  observed,  that  the- bill  stated,  that  previous 
to  the  institution  of  the  suit,  an  application  had  been 
made  to  him,  to  concur  in  a  sale  of  the  estate,  for  the 
benefit  of  the  creditors,  and  that  he  had  refused ;  his 
answer  however  stated,  that  he  consented  to  comply 
on  bemg  indemnified.  That  this  wa»  a  reasonable  re- 
quirement, masmueh  as  there  was  an  infant  and  a  mar- 
ried woman  who^daimed  under  the  deed. 

271^ 
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7&e  Masich  £^Me' Rolls.  1841. 

The  deed  must  be  declared  void.    As  to  Loosemore    Townsbnd 
he  dairn^  under  a  fraudulent  party,  and  has  interfered   yi^sTAaytr 
with  the  right  of  the  proper  owners  of  the  properly* 
I  will,  therefore,  neither  ^ve  him  nor  make  him  pay 
costs. 


JACKSON  V.  COCKER.  ^^^  h,  12. 

YN  the  year  1836,  a  railroad  between  Bolton  and  The  purchaser 
^  Preston  was  projected;  and  an  act  of  parliament  eerdficates" 

bebg  necessary  for  the  purpose  of  effecting  it,  the  pro-  in  a  proposed 

railwav  coiii« 
meters  of  the  undertaking  entered  into  a  subscriber's  pj^y  ^hich 

aineement,  by  which  they,  severally  agreed  to  contri-  *>»^  "?^  ^^ 

^  ^  ^  i/     0  tained  any  act 

bote  to  the  expenses  of  procuring  the  act  of  parliament,  of  parliament: 

and  to  take  a  specified  number  of  shares.    They  also  S  j|J;^had 
sigoed  the  subscription  contract,  required  by  the  stand-  passed,  and  in 

ing  orders  of  the  Heme  of  Commons,  (a)  Sj^^^  ^^ 

contractynot 

Script  certificates  were  thereupon  issued,  in  the  fol-  ^  transfer  of 

kwinefonn:—  thecorre-, 

^  sponding 

snares  from 
"  BdUon  and  Preston  Railway  certificate.  his  vendor,  or 

J^50  Share.     No.  1232.  to  indemnify 

him  from  the 
The  holder  of  this  certificate,  having  signed  the  sub-  amount  of 

scriber^s  agreement  and  ex^uted  the  parliamentary  con-  ljgn^„  J^g^ 

tract,  is  the  proprietor  of  the  above  share  in  this  un- 

dertaking. 

Membersof  the  committee." 


A  Dobson.  1 


B»  Hicks.    J 
BoUonj  19th  My  1836. 


♦        » 


In 
(«)  Eikmlb«t  Supplemtnf,  6.  f  8. 
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1841.  '  In  Ax^iusi  18S6»  and  before  the  passing  of  the  act  of 
parliament,  the  Plaintiff  sold  forty  of  the  script  certifi- 
cates, some  of  which  stood  in  his  own  name,  to  the 
Defendant  for  IQtiL  No  particular  contract  was  en- 
tered into  on  the  occasion,  but  the  Defendant,  on  pay- 
ment of  the  money,  received  and  retained  the  certifi* 
cates. 

In  18S7  the  Bdbon  and  Presiott  railway  act  passed, 
(1  Vid»  ccxxi,  heal  and  penonal)  whereby  the  com- 
pany was  made  a  corporation :  was  empowered  to  raise 
money  in  shares,  and  issue  certificates,  which  were 
to  be  prim&Jade  evidence  of  the  tide-  to  shares;  and 
the  shares  were  to  be  transferable  by  writing*  The 
act  also  contained  the  other  usual  clauses  in  railway 
acts. 

The  bill  stated,  that  several  calls  had  been  made  on 
the  shares  since  their  purchase,  and  insbted  that  the 
Defendant,  having  purchased  and  accepted  the  certifi- 
cates, was  bound  to  take  transfers  of  the  shares,  and  to 
pay  the  calls  and  indemnify  the  Plaintiff  thereupon ; 
but  that  he  had  refused  so  to  do.  That  the  Plaintiff 
had  become  exposed  and  liable  to  be  sued  at  law  and 
in  equity  for  payment  of  the  amount  of  the  calls ;  and 
that  he  had  been  called  upon,  and  required  to  pay  the 
same,  and  had  been  threatened  with  proceedings  for  the 
nonpayment  of  the  same. 

The  bill  prayed  the  specific  performance  of  the  agree- 
ment to  purchase  the  forty  shares,  and  that  the  Defend- 
ant might  indemnify  the  Plaintiff  against  the  calls  on 
the  shares,  &c.t  and,  if  necessary,  might  be  decreed  to 
take  a  transfer  thereof. 

The  Defendant  stated  that  he  bought  the  certificates 
on  a  speculation  to  sell  them  at  an  increased  price, 

but 
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but  without  any  idea  of  having  them  transferred  to     ^  ^^1^ 
him. 

Evidence  was  entered  intoi  to  shew  what,  in  the 
market,  was  understood  to  be  the  liabilities  of  pur* 
chasers  of  script  certificates!  in  the  absence  of  any 
special  contract.    The  canse  now  came  on  for  hearing. 


Mr.  Tifiiuy  and  Mr.  Walier,  for  the  Pimntifil  The 
Defendant,  having  agreed  to  purchase  these  particular 
shares,  is  bound,  in  equity,  to  perform  his  contract,  and 
dotlie  himself  with  all  the  liaUlities  in  respect  of  them. 
It  would  be  most  unreasonable  if  he  were  entitled  to  the 
benefit  of  any  rise  in  the  shares,  leaving  the  Plaintiff  sub- 
ject to  all  the  liabilities,  if  the  speculation  did  not  succeed. 
When  a  party  purchases  property,  though  nothing  is 
expressed  to  that  efiect,  the  law  will  imply  a  contract  to 
indemnify  the  vendor  in  respect  of  liabilities  attached  to 
that  property.  Thus  where  a  leasehold  was  assigned, 
hj  deed  poll,  subject  to  the  covenants,  the  Court  of 
K.  B.  held  that  the  assignee^  by  an  implied  contract, 
wss  bound  to  indemnify  the  assignor  fix>m  the  con* 
sequences  of  breaches  of  covenants  in  the  lease ;  Burnett 
T.  li/nch.  (a)  In  the  same  way,  where  the  purchaser  of 
an  equiQr  of  redemption  enters  into  no  personal  ob- 
ligation with  the  vendor,  to  save  him  harmless  from  the 
mortgage  debt ;  *^  yet  this  Court,  if  he  receives  posses* 
sim,  and  has  the  profits,  would,  independent  of  con- 
tract, raise  upon  his  conscience  an  obligation  to  indem- 
nify the  vendor  against  the  personal  obligation  to  pay 
the  money  due  upon  the  vendor's  transaction  of  mort- 
gage; for,  being  become  the  owner  of  the  estate,  he 
must  be  supposed  to  intend  to  indemnify  the  vendor 
against  the  mortgage; "  Waring  v.  Ward,  (b) 

This 

(a)  SB.^C.  iS9.  (5)  7  Veu  S57. 


62  CASES  IN  CHANCERY. 

This  lis  pR)perly-  a  case  for  eqtntable  interfereiioe  i 
adequate  relief  cannot  be  obtained  at  law;  DoUuset  vi 
ir^      Boihschild.  {a) 

COCKBB. 

-   Mr.  ISnderdetf  and  Mc  ^Bme$  BusuUj'  contrd.    This 
is  a  case  of  the  first  impvesabn.    The  Defendant  has 
ftdly  performed  every  eontract  entered  into  on  his  pait^ 
and  if  a  contract,  di£ferent  from  that  which  the  Defend- 
ant agreed  to  enter  into  is  to  .be  implied,  the  nmedy 
ought  to  have  beeii  by  an  action  at  law,  and  not  by 
coming  into  eqoily,  for  relief  on  a  legBl  title.    The  De* 
fendant  never  oontracted  to  become  a  shardiolder;  he 
-became  the  mere  purchaser  of  a  paper  called  ^  a  cer- 
tificate,'' which  conferred  no  rights,  and  imposed  no  ob- 
ligations.   It  is  proved  that,  by  the  custom  of  brokers 
and  persons  dealing  with  such  certificate^  a  purdiaser 
t;ontrftcts  no  liability  towards  the  vendor,  unless  there  be 
a  special  contract 

The  contract,  if  any,  is  not  such  as  to  be  the  founda- 
tion for  relief.  Here  it  was  illegal,  **  inasmuch  as  it  was 
bargaining  about  an  act  of  parliament  to  be  obtained  in 
future^''  which  Lord  Tenderden  thought  void  by  the 
common  law ;  Josephs  y.  Pthret.  (6) 

Mr.  Tinney  in  reply. 

The  Master  qf  the  .Rous. 

This  has  very  justly  been  termed  a  bill  of  the  first 
impression ;  for  I  certainly  know  of  no  bill  in  the  least 
degree  like  it^  The  case  has  been  brought  forward 
in  great  confusion,  and  very  imperfectly ;  but  the  De- 
fendant, by  waiving  the  advantage  of  that  confusion,  and 
by  agreeing  to  have*  this  conadered  as  a  case  founded 

on 

(a)  1  iKm.  4-  St.  590.  {Ji)ZB.8f  €.  659.  - 
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on  the  fiuls  as  now^admitled,  has  ieli«fed  the  case  from  1 84L 

BttDY  difficdities  whidi  mifffat'  otherwise  have  arisen  in  ^^^'V'^^ 

^                                       ®  Jackson 

that  respect.                    .  «. 


€eoKSR. 


The  bill  is  filed  for  the  specific  petibrtnanoe  of  an 
sUq^  agreement  for  the  purchase  of  oertaiil  shares  in 
a  railway  company.    It  scctis  that  in' the  month  of 
Mf  1SS6,  certain  persons  proposed  to  apply  for  an  act 
auduri^Bg  the  oonstrbcljon^a  railway  from  BdUcn 
to  Praimu    For  that  purpose>sfaey  entered  into  snlv 
scriptions  ;  and  we  muf  assitme  they  contemplaled  falsing 
a  capital  to  defray  the  ejqpenses  of  applying  ibr  prcH 
motiBg  theipiogress  of  and  completing-  the  act  of  pu*^ 
liament,  and  for  escecnting  the  necessary  works  if  the 
act  should  be  obtidned.    Two  diings  w^nre  important 
far  diem  to  do;  one  was  to  tonie'to  sodi  an  agreement 
amongst  tfaemselTes  as  should' provide  for  a  doe  con^ 
tribndon  towards  the  expenses  in  idl  eVents,  whether 
the  project  should  sncoeed  or  not    Another  was,  that 
they  should  comply  with  die  regulntitas  which  have 
been  adopted  by  parliament  in  cases  of  applications  for 
bflls  nS  this  nature,  and  which  reqtdre  that  a  cohtract 
ahicfa  is  called  a  ^<  silbscripti<m  contract,'*  shall  be 
tigned  in  a  particular  mann^.    The  common  efiectof 
acts  of  parliament  cf  this  sort  when  passed,  is,  as  we 
know,  to  incorporate  the  persons  who  haVe  subscribed, 
or  shall  subscribe,  towards  the  undertaking,  and  didr 

f 

several  and  respective  successors,  executors,  &c.  to 
enable  them  to  rabe  money  amongst  themselves  to  a 
limited  amount ;  and  to  divide  that  amount  into  shares, 
which  are  to  be  transferable  i  but  the  transferable  shares 
in  the  capital  are  the  result  of  the  act  and  of  the  powers 
and  privileges  given  by  the  act  Subscripdon  contracts 
must  be  made  to  a  certain  amount  and  in  a  certain 
manner,  before  the  bill  can  be  introduced  into  the  house. 
Now  in  this,  as  in  all'otber  cases  of  the  kind,  the  per- 
sons 
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1841.       sons  who  subscribe  for  the  purpose  of  obtaining  the  act 
and  the  fruits  of  the  act»  veiy  naturally  proportion  their 
subscriptions  to  the  amount  of  the  shares  which  they 
desire  either  to  possess  or  to  have  the  means  of  deaiing 
with;  and  their  hopes  or  expectations  of  obtunin^ 
shares  or  the  right  to  deal  with  shares,  have  been  com-' 
inonly^  but  very  erroneously,  called  ^*  shares.*'    But  the 
act  alone  when  passed  constitutes  shares,  and  makes  them 
transferable.    Here,  however,  the  subscribers  have  di- 
vided their  subscriptions  into  shares,  and  have  taken 
upon  themselves  to  grant  certificates  as  evidence  of  the 
right  to  shares,  or  of  the  right  to  obtun  shares ;  these 
certificates  have  been  often  considered  as  evidence  of 
the  shares,  and  to  distinguish  them  fix>m  the  real  title 
to  shares,  they  have  been  called  as  in  this  case  *<  script 
certificates."     Not  only  have   such  certificates  been 
granted,  but  they  have  been  bought  and  sold;  and  as 
all  of  us  must  too  well  know,  they  have  been  made  the 
means  of  gambling,  bribery,  and  frauds  of  the  most 
extensive  character.   Whether  they  are  legal,  is  a  ques- 
tion which  might  deserve  greater  consideration  than  it 
has  received  to-day,  and  I  am  by  no  means  disposed 
to  treat  lightly  the  suggestions  of  Lord  Tenierden  in 
Josephs  V.  Pebrer{a)  s  and  nothing  has  occurred  to  incline 
me  to  think  that  that  question  is  not  one  worthy  of 
most  serious  consideration.  It  does  not  however  appear 
to  me  necessary  to  decide  it  on  the  present  occasion ; 
and  considering  that  there  is  here  no  imputation  of 
fraud  or  malpractice  of  any  kind,  we  are  to  look  to  the 
nature  and  fiu^ts  of  the  transaction^  and  see  if  there  is 
any  such  right  as  that  claimed  by  the  PlaintiE 

The  subscriber's  contract  was  entered  into  on  the  13th 
of  Ji^  1836,  and,  as  it  is  admitted,  before  the  date  of 

one 
(a)  8  2?.  4*  C.  644. 


Ck)CKEK. 
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one  of  the  certificates  which  has  been  produced;  and        1841. 
certain  persons  having  subscribed^  and  made  them-      j^^^n 
selves  liable  to  the  expenses,  having  done  what  was  v, 

necessary  to  induce  parliament  to  entertain  the  bill, 
thqr  called  these  subscriptions  <*  shares,"  and  issued 
certificates  thereof,  which  were  thus  expressed,  <<  The 
holder  of  this  certificate  having  signed  the  subscriber's 
agreement,  and  executed  the  parliamentary  contract,  is 
the  proprietor  of  the  above  share  in  this  undertaking;'' 
that  is,  a  proprietor  of  a  share  which  could  not  be  con- 
stituted or  exist  until  the  act  of  parliament  incorporating 
tbe  company  and  giving  them  the  means  of  having  a 
tnmsferable  joint  stock,  had  passed*  The  holder,  too, 
^ is  the  proprietor  of  the  above  share;"  but  when  is 
he  the  proprietor?  upon,  <^  having  signed  the  sub- 
scriber's agreement,  and  executed  the  parliamentary 
cootract"  Assuming  that  which  is  not  proved,  that 
the  first  holder  of  this  certificate  had  done  this  and 
obtained  this  certificate,  he  would  not  be  the  proprietor, 
hot  the  person  who,  if  the  act  of  parliament  passed, 
would  be  entitled  to  become  the  proprietor  of  the  share. 
Having  such  a  certificate,  the  Plaintiff  passes  it  for 
▼alaable  consideration  into  the  hands  of  a  third  person, 
who  signs  no  special  agreement  and  does  nothing  in 
any  way  to  bind  him  to  indemnify  the  party  from  whom 
be  received  it  from  his  liabilities  in  respect  of  the  sub- 
scriber's agreement  or  the  parliamentary  contract;  and 
who  signs  no  agreement  engaging  to  become  a  proprietor 
in  tbe  undertaking,  but  simply  pays  a  sum  of  money  {SL  a 
share  in  this  case),  and  receives  what  is  termed  the  *^  cer- 
tificate." Then  here  is  a  certificate  in  the  hands  of  a 
person  who  has  done  nothing  whatever  but  paid  a  sum 
of  money,  who  has  neither  signed  the  <*  subscriber's 
agreement "  nor  the  **  parliamentary  contract ;"  and  who 
is  neither  at  the  present  time  nor  prospectively,  ^^  the 
proprietor  of  the  above  share  in  this  undertaking," 
Vol.  IV.  F  because 
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1841.  because  he  is  not  the  person  who  has  done  these 

'^^'V*^^  thinin. 
Jackson  ® 


». 


CocKBa.  -phe  whole  argument  in  favour  of  the  Plaintiff,  as  I 
collect  ity  is  this:  having  possessed  himself  of  his  cer- 
tificate, he  must  be  understood,  by  law,  to  have  taken 
with  it  an  obligation  to  do  all  necessary  things  to  con- 
stitute himself  a  proprietor,  and  thereby  indemnify  the 
party  from  whom  he  has  received  it;  or  if  he  does  not 
become  a  proprietor  before  the  other  party  has  been 
subjected  to  liabilities,  then,  besides  becoming  a  pro- 
prietor, which  would  exonerate  the  other  party  from  ail 
future  liabilities,  he  ought  also  to  do  some  act  by  which 
he  may  exonerate  that  party  from  all  past  liabilities 
which  may  have  been  incurred. 

We  come  then  to  the  real  question,  whether  in  a 
transaction  of  this  nature  the  law  will  raise  such  an  im- 
plied special  contract  as  is  contended  for?  I  have 
listened  in  vain  for  any  satis&ctory  reason  to  ccmvince 
me  that  there  is  any  such  implied  contract.  All  that 
the  Defendant  has  done  is  this :  he  has  obtained  a  certi- 
ficate expressed  with  studied  ambiguity,  but  which  tells 
him  that  upon  doing  certain  things  he  will  become  a 
proprietor  if  the  act  passes ;  but  all  these  circumstances 
must  concur  to  make  him  a  proprietor* 

One  argument  used  was  rather  extraordinary.  It  is 
said  that  brokers  who  deal  in  these  certificates  found 
that  they  could  not  procure  so  good  a  sale  if  they  clearly 
expressed  that  which  the  vendor  intended;  and  then  the 
vendor,  or  the  broker  acting  as  the  agent  of  the  vendor, 
intending  that  the  law  should  rabe,  by  implication,  a  con<« 
tract)  but  not  thinking  proper  to  express  it,  because  if  he 
did  the  purchaser  would  be  put  on  his  guard  and  would 
not  enter  into  the  engagement,  expresses  the  matter  am-r 

biguously; 
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b^ODsly;  the  vendor,  it  ift  argued,!  is  afterwards  to 
take  advantage  of  the  ambiguity,  and  fix  on  the  pur- 
chaser an  obligation,  which  the  contract  (if  such  it  may 
be  called)  does  not  import,  and  which  the  purchaser  did 
not  intend. 
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1841. 


Jackson 

V, 

Cocker. 


This  is  called  a  purchase  of  shares  when  it  is  a  pur- 
chase of  mere  certificates,  and  the  question  is,  whether 
there  is  a  contract  on  the  part  of  the  Defendant  to  be- 
come a  proprietor  at  all  events?  I  cannot  find  it  ex- 
pressed, and  I  cannot  raise  it  by  implication  of  law. 
Tlere  is  not,  in  my  opinion,  any  evidence  of  such  an 
agreement  as  the  Plaintiff  seeks  to  have  specifically  per- 
formed ;  and  the  bill  must  therefore  be  dismissed  with 
costs. 


ATTORNEY-GENERAL  v.  The  DRAPERS        March  19. 

COMPANY. 

(Kendrick's  Charity.) 

^HE  testator,  John  KendricJc^  by  his  will,  dated  in  A.  B.  be- 
-■-    1624,  bequeathed  to  the  Drapers'  Company  «the  ^o^pl^a^" 
sam  of  2400/.  to  purchase  lands  and  hereditaments  to  sum  to  pur- 
the  dear  yearly  value  of  100/.  for  ever  over  and  above  the  clear  value 

all  charts  and  reprises,  and  with  the  same  to  perform  of  100/.  a 
1  •  t       .  year,  and  gave 

the  good  uses  thereinafter  mentioned,  that  is  to  say  :*'-—  96/.  to  charity, 

»j^^  and  •*  the  re- 
sidue of  the 
sud  sum  of  100/.,  beinp  4/.  yearly,  to  the  company  for  their  pains."    Held,  that 
all  the  objects  were  entitled  rateably  to  the  increased  rents. 

Accounts  in  a  charity  case  limited  to  the  filing  of  the  bill,  where,  from  the  insti- 
tntion  of  the  charity,  the  funds  had  been  improperly  applied,  the  trustees  retaining 
for  themselves  more  than  they  were  entitled  to. 

Where  charity  trustees  have,  from  accident  and  without  wilful  default,  committed 
an  error  which  they  take  the  first  opportunity  to  correct,  the  Court  does  not  make 
them  pav  costs,  though  a  decree  is  made  against  them ;  but  the  rule  does  not  apply, 
where  tney  set  up  their  interests  adversely  in  the  suit. 

JP2 
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1841.  The  testator  then  gave  ten  several  sums,  amounting^ 

^Xhe         ^^  ^^^  whole  to  96i,  to  several  distinct  charitable  ob- 

Attoaney-    jects,  which  it  is  unnecessary  to  specify;  and  he  thea 

(,.  proceeded  as  Follows :  —  ^*  The  residue  of  the  said  sura 

TheDBAPEBs'  Qf  xoo/.  a  year  (being  4/.  yearly)  for  ever,  I  entreat  the 

four  warders  of  the  same  company  to  accept  for  their 
pains,  to  be  equally  divided  between  them,  by  205.  to 
.  each  of  them,  for  the  time  being,  yearly  for  ever.'* 

The  testator  died  in  1624;  and  the  sum  of  2400/. 
was  paid  to  the  company  in  January  1625.  In  the  fol* 
lowing  year,  the  sum  of  2500/.,  composed  of  the  charit- 
able legacy  of  2400/.,  and  a  legacy  of  100/.  left  by  the 
testator  to  the  company  to  buy  plate,  was  lent  to  the 
Eas^  India  Company  at  6/.  10&  per  cent. 

In  16S79  the  company  laid  out  2550/.  in  the  purchase 
of  freeholds  producing  an  annual  rent  of  170/.  They 
were  burnt  down  at  the  Great  Fire ;  but  the  property 
was  afterwards  let  out  on  building  leases,  and  now  pro- 
duced a  rental  of  SI  1/.  a  year.  The  company,  however, 
applied  96/.  only  to  the  charitable  objects  mentioned  in 
the  will ;  and  carried  the  surplus,  after  payment  of  in- 
cidental expenses,  of  about  18/.  per  annum,  to  their 
general  funds. 

This  was  an  information  filed  by  the  Attorney- 
General,  praying  a  declaration,  that  the  whole  rents 
ought  to  be  applied  to  the  purposes  of  the  will ;  and  that 
the  company  might  make  good  the  amount  retained  by 
them. 

The  Defendants,  by  their  answer,  stated,  that  of  the 
2550/.,  150/.  was  part  of  their  own  proper  monies,  and 
not  derived  from  the  charitable  gift.    The  entry  in  their 
books,  however,  stated  it  to  be  **  advanced  by  the  com- 
pany 
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pany  for  the  mainteyniog  of  Mr.  KendricVs  charitable       1841. 
bequests,  which  the  company  is  interested  with  to  see    ^^^u^ 
performed."    The  answer  also  stated,  that  tb$  surplus,    Attorney- 
though  carried  to  their  general  fund,  had  from  time  to      G*"^^*^^ 
time  been  expended  in  charitable  gifts,  '<  and  that  this  TheDsAPEBB' 
course  had  been  pursued  for  a  great  number  of  years."       compan;, 

Mr.  Pemberton  and  Mr.  Blunt^  in  support  of  the  in- 
formation, contended,  that  this  was  not  a  gift,  subject 
to  an  obligation  to  apply  a  fixed  sum ;  but  a  trust  to 
porchase  lands  of  100/.  a  year,  which  was  distributed, 
by  the  te$tator*s  will,  amongst  different  objects,  in  a  way 
which  exhausted  the  whole.  That  any  increase,  there- 
fore, in  the  revenues,  must  be  apportioned  amongst  the 
different  objects.  They  asked  that  the  company  might 
account  for  the  surplus  for  twenty-four  years  bacic,  and 
might  pay  the  costs. 

Mr.  KindersUy  and  Mr.  E.  Lioydj  contrh.  The  trust 
was  to  purchase  100/.  a  year,  and  the  company  having 
performed  that  trust  became  entitled  to  the  surplus. 

If  the  company  have  acted  under  an  erroneous  con- 
struction of  the  will,  they  have  followed  the  usage  of 
their  predecessors,  practised  for  years.  No  application 
was  made  to  them  previous  to  filing  the  information. 
The  accounts  ought,  therefore,  to  be  limited  to  the  tim^ 
of  filing  of  the  information,  and  the  Defendants  ought 
not,  under  such  circumstances,  to  be  visited  with  costs ; 
Altomey'General  v.  Caius  College,  {a) 

The  Master  of  the  Rolls. 

Upon  the  construction  of  the  will,  I  do  not  entertain 
the  least  doubt.    I  am  of  opinion  that  the  testator  in- 
tended 

(a)  3  Keen^  150. 
F  S 
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1^41.       tended  the  vbole  inoome  of  the  property  to  be  a] 
^^^V^**^    to  the  purposes  be  has  specifically  stated  in  bis  will  ; 
Attobnet-    and  that  be  did  not  intend  to  give  to  the  company  any 
GsN£aAL     aurplus  which  might  exist  beyond  the  96/.    It  seems 
the  Dbapsas'  the  company,  having  received  this  legacy  of  "2400/.,  did 
ompany.     ^^^  immediately  apply  it,  according  to  the  trusts  of  the 
will,  in  the  purchase  of  lands*     There  is  no  imputation 
upon  them,  I  apprdiend,  in  that  respect,  because  they 
might  not  have  had  an  immediate  opportunity  of  doing 
so ;  but  what  they  did,  was  to  lend  it  out  upon  interest 
at  6^  per  cent,  which  produced  1562.  a  year.     That  in- 
come stood  in  the  place  of  the  income  which  would 
have  been  received  from  the  rents  of  the  lands  to  be 
purchased.    That  sum  the  company  received,  but  did 
not  apply  it  to  the  purposes  of  the  charity.    In  the  year 
1637,  an  opportunity  occurred  of  making  an  invest- 
ment in  land ;  and  at  that  time,  I  think,  they  must  be 
considered  as  accountable  for  the  surplus  income  which 
had  not  been  applied  to  the  purposes  of  the  charity. 
The  land  they  agreed  to  purchase  required  a  sum  of 
2550L,  being  150/.  more  than  the  charitable  legacy; 
and  the  next  question  which  is  raised  upon  this  inform- 
ation is,  whether  the  sum  of  150/.  ought  to  be  con- 
sidered as  a    sum  contributed  by  the  company,    out 
of  their  own  funds,  towards  this  purchase,  and  in  re- 
spect of  which,  they  are  entitled  to  a  beneficial  interest 
in  the  land  which  was  purchased.     If  this  could  really 
be  considered  as  their  own  money,  and  contributed  by 
them,  a  question  might  be  raised  whether  they  did  not, 
by  this  mode  of  dealing,  devote  it  to  the  purposes  of 
this  charity ;  but  without  saying  whether  that  could  be 
maintained  or  not,  I  think  the  justice  of  the  case  re- 
quires that  they  should  be  considered  as  having  been 
chargeable  with  the  surplus  interest  for  twelve  years, 
and  that  the  purchase  ought  in  equity  and  justice  to  be 
considered  as  made  for  the  charity.     The  150/.  must 

be 
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be  rq^arded  as  contributed  out  of  the  debt  due  from       1841. 

them;  and  therefinre  the  whole  land  must  be  considered     ^"^Ijy"^^ 

as  beloiigiDg  to  the  charity.  Attokhbt- 

Gbmbbal 

•  ^* 

xnere  are  only  two  remaning  questions,  first  as  to  The  Dbafbes' 

the  costs  of  the  suit,  and  next,  as  to  the  time  from     ^^^*^P*°^ 

which  the  account  ought  to  be  carried  back.    Now  here 

the  company  have  undoubtedly  been  acting  upon  the 

impression  that  they  were  right  in  what  tbey  did.  They 

appear  to  have  proceeded  upon  this  impression  from 

the  yeiy  commencement  of  this  foundation,  and  to  have 

gcme  on  in  that  course  of  proceeding  from  that  time  up 

to  the  present    The  disposition  on  my  part  has  always 

been,  in  such  cases,  not  to  carry  back  the  account  fur- 

dier  than  the  filing  of  the  information. 

Then  comes  the  question  as  to  the  costs  ;  there  has 
not,  in  this  case,  been  a  saving  of  any  thing ;  there  is 
no  fund  to  which  we  can  have  resort  for  the  payment 
of  the  costs,  unless  we  resort  to  that  fund,  the  whole  of 
which,  in  my  opinion,  ought  to  be  applied  to  the 
purposes  of  the  charity*  The  question  therefore  is, 
whether  the  charity  shall  ^hereafter  be  diminished  to 
the  extent  of  the  costs  of  this  suit*  Are  the  company 
then  to  be  considered  as  entitled  to  costs  at  theex* 
pense  of  the  charity  ?  It  is  certainly  my  opinion,  that 
parties  ought  not  to  be  visited  with  costs,  who  have^ 
from  accident  and  without  any  wilful  default^  been  led 
to  commit  an  error  which  they  have  taken  the  first  op- 
portunity to  correct;  and  there  are  many  cases,  in 
which  (when  I  could  do  so  consistently  with  my  duty) 
I  have  abstdned  from  charging  them  with  costs,  when 
there  was  a  fund  which  could  be  resorted  to,  and  when 
the  Defendants  have  in  fiu:t  taken  the  first  opportunity  of 
correcting  the  error,  after  it  was  brought  to  their  notice* 
But  that  course  has  not  been  extended  to  cases,  in 

F  4  which 
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1841. 


The 
Attoeksy- 

GSNSBAL 

The 

The  Drapers' 

Company, 


which  the  Defendants,  taking  advantage  of  the  saity  have 
insisted  on  their  individual  rights,  and  have  brought 
the  question  under  the  consideration  of  the  Coart,  and 
argued  it  adversely.  I  do  not  mean  to  impute  to  the 
Defendants  any  thing  more  than  error;  but  being  in- 
formed that  the  matter  was  complained  of,  instead  of 
acknowledging  and  correcting  the  error,  they  state  the 
facts,  (quite  fairly  and  correctly  it  must  be  admitted,)  and 
avail  themselves  of  the  opportunity  ofiered  them  by  the 
filing  of  the  information,  and  say,  we  will  try  if  we  can* 
not  induce  the  Court  to  think  we  are  right;  we  will 
take  the  opportunity  of  insisting,  that  no  error  has  been 
committed,  and  that  we  are  entitled  to  the  benefit  we 
have  appropriated  to  ourselves.  By  acting  in  this  way, 
I  am  of  opinion,  they  have  occasioned  costs  which  they 
must  pay*  I  think,  therefore,  the  Defendants  must  pay 
the  costs  of  the  suit,  but  the  account  ought  not  to  be 
carried  back  further  than  to  the  time  of  filing  the 
information. 


The  Court  declared  that  the  increased  income  ought 
to  be  applied  to  the  several  objects  mentioned  in  the 
bill  in  proportion  to  their  respective  amounts.  An 
account  was  directed  against  the  company  from  the 
filing  of  the  information  with  costs  of  the  Attorney- 
General,  as  between  party  and  party  up  to  the  hearing 
of  the  cause. 
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ATTORNEY- GENERAL   v.    CHRIST'S    HOS-    March  ^o. 

PITAL. 

T  ADY  RAMSEY,  by  her  will  dated  in  1601,  and  A  testatrix, 
^^  after  reciting  that  she  was  seised  in  fee  of  a  jf^jhc^re^ 
messuage  &C.9  in  Broad  Street^  London,  of  the  yearly  of  a  property 
rent  of  lOl^  did  make  her  last  will  for  the  devising,  ^*ed  it  to^ 
sod  bestowing  and  establishing  the  inheritance  of  the  Chruft  Ho*- 
same  messuage,  in  manner  after  mentioned ;  and  she  ^^abiefounda" 
did  derise  the  same  to  the  Governors  of  Chrisfs  HoS"  '•^  in  trust 

as  to  6/.  for 

fitoi  (a  charitable  foundation)  for  ever,  *'  upon  special  the  poor  of 
trust  and  confidence,"  that  they  should  pay  to  the  par-  J^'J^®  "^^  ^ 
SODS  and  churchwardens  of  the  three  parishes  of  SU  to  4/.  to  A.  B. 
Petals,  St.  Andrem\  and  Si.  Mary,  for  ever,  40s.  a  piece,  ^i^J^  ^J^ 
for  the  most  needy  poorest  of  their  parishes,  and  to  death,  in  trust 
pay  Elizabeth  Worley  the  sum  of  4/.  yearly  for  life,  and  parishes, 
after  her  decease  then  the  4/.  to  be  divided  as  follows :  t!f 'l'*  ^*^ 
40s.  to  the  parson  and  churchwardens  of  St.  Peters  ^Ual  took  no 
parishes  in  augmentation  of  the  relief  of  the  poor,  and  •"^J^^'*  ^® 
20s;  parcel  of  the  above  sum  of  4/.  to  the  parson  and  rents. 
churchwardens  of  St.  Andrew*  s  parish  in  further  augment*  ^^^^  ^^  ^  ^y^^ 
atioD,  &C.,  and  205.  residue  of  the  said  last-mentioned  ritj  and  their 
sum  of  4/.,  to  be  paid  to  the  parson  and  churchwardens  have,  for  a 

of  S.  Mari/s  parish  yearly  for  ever,  for  the  further  au^  *®"«  course  of 
^  .  .  .  ,  jears,  admi- 

mentation  of  the  relief  of  the  poor  of  the  said  parish*        nistered  the 

funds  errone- 
ously, but 

The  rent  of  the  house  in  question  had  increased  being  called 
and  now  amounted  to  above  ML    The  governors  had  administer 

unifonnly  from  the  foundation  of  the  charity  applied  ^^p*  ^^y  ^ 
.  \  _  _   ,  ./.  insist  on  their 

the  surplus  rents  after  payment  of  the  specinc  sums  own  rights 

mentioned  in  the  will,  to  the  benefit  of  Ckri^s  Hospittd.  ^^"^^^^^ 

This  pay  the  costs, 
notwithstand- 
log  the  contraiy  usage  of  their  predecessors. 
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The 

Attomnst- 

.  Genebal 

V. 

Christ's 
Hospital. 


This  was  an  informatioii  filed  by  the  Attomey- 
Generaly  insisting  that  the  whole  rents  onght  to  be 
applied  for  the  benefit  of  the  specific  objects  mentioned 
in  the  will. 

The  Defendants!  the  Governors  of  Chrisfs  Hospital^ 
stated  the  uniform  practice  of  their  predecessors;  and. 
they  submitted  and  insisted,  that  according  to  the  con- 
struction of  the  willy  the  surplus  rents  belonged  to  the 
Defendants  as  Governors  of  Ckrisfs  Hospital^  and  were 
applicable  to  the  purposes  of  such  hospital. 

Mr.  Kinder^  and  Mr.  Blunt  in  support  of  the  inform- 
atiouy  contended^  that  the  Defendants  were  not  entitled 
to  the  surplus,  the  whole  rent  at  the  date  of  the  will 
having  been  given  to  the  specified  charities,  and  the  De- 
fendants taking  expressly  '^  upon  trust"  They  cited 
JTie  jittomei^General  v.  Skinner^  Company  {a),  where 
Lord  Eldon  says,  '^  There  are  several  other  cases  on 
the  subject;  and,  upon  a  consideration  of  them  all,  I 
adhere  to  the  same  view  which  I  took  of  them  in  JTie 
JUomey'General  v.  The  Ccrporation  ofBristoL  In  the 
first  place,  if  a  testator  by  his  will  gives  the  whole  of 
the  then  value  of  the  lands  to  charitable  purposes 
therein  expressed,  denoting,  upon  bis  will,  that  he  knows 
what  is  the  whole  value  of  the  lands,  giving  the  yearly 
value  is  equivalent  to  giving  the  rents  and  profits ;  and 
giving  the  rents  and  profits  is  equivalent  to  giving  the 
lands  themselves.  The  consequence  must  be,  that  the 
increase  of  the  rents  and  profits  will  belong  to  those  to 
whom  he  has  given  the  yearly  value,  alias  the  rents  and 
profits,  alias  the  lands  themselves.'' 

Mr.  &uart  and  Mr.  E.  iZ.  Danielle  contra. 

•    This  is  not  like  a  gift  to  a  private  individual,  in  trust, 

ior 
(a)  2  Run,  455. 


CASES  IN  CHANCERY. 


75 


br  a  certain  charity;  but  to  the  governors  of  a  charitable 
institation  in  trust,  to  a  certain  extent  for  other  charities. 
The  case  cited  does  not  apply.  By  a  gift  to  Chrises 
Hospiialf  some  intention  to  benefit  it  must  have  been 
intended.  If  the  rents  had  increased  in  the  life  of  Mrs. 
Worletf^  neither  she  nor  the  three  parishes  would  have 
been  entitled  to  it  The  same  result  would  take  place 
after  her  death.  They  cited  Attorney-General  v.  Cor^ 
poration  of  Bristol  (a),  and  Attomey^Generdl  v.  Habere 
dasher^  Compamf.  {b) 


1841. 


The 

Attobney- 

General 

Christ's 
Hospital. 


JTie  MAfiTER  of  the  Rolls  said,  the  testatrix  con- 
sidered that  she  had  an  estate  of  the  value  of  102.  per 
annum,  the  whole  of 'which  she  exhausted  in  the  several 
charitable  gifts  mentioned  in  her  will.  That  he  was  of 
opinion,  that  the  whole  rents  belonged  to  the  specific 
objects  stated  in  the  will  of  the  testatrix ;  and  that  the 
Defendants  must  account  from  the  filing  of  the  inform- 
ation, and  as  they  had  taken  the  opportunity  of  in- 
sbdng  on  their  rights  adversely,  they  must  pay  the 
costs  of  the  information. 


{a)  2Jad  ^.294. 


(f)  4  Bro.  C.  C.  105. 
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March  S3. 
April  16. 


FRO  WD  V.  BAKER. 
READ  V.  BAKER. 


Pending  a 
litigation  in 
the  Ecclesias- 
tical Court,  as 
to  the  ▼aliditj 
of  a  will,  a 
creditor  filed 
a  bill  for  a 
receiver,  &c. 
The  alleged 
will  being 
held  invalid, 
an  adminis- 
trator was 
appointed ; 
whereupon 
another  cre- 
ditor filed  a 
cross  suit,  and 
rapidly  ob- 
tained a  de- 
cree.   The 
Plaintiff  in 
the  first  suit 
was  declared 
entitled  to  his 
costs  out  of 
the  estate. 


npHE  PhlniiS  Brmd  was  a  creditor  of  John  C.  Beckett^ 
-'-    who  died  in  April  18S9.     On  bis  death  a  will  was 
found,  purporting  to  affect  the  real  and  personal  estate, 
which  gave  rise  to  a  suit  in  the  Ecclesiastical  Court 

In  February  1840,  FrawdSXeA  a  creditor's  suit  against 
all  the  parties  claiming  (fourteen  in  number),  for  a  re- 
ceiver pending  the  litigation  in  the  Ecclesiastical  Court, 
and  for  an  account  and  administration  of  the  real  and  per- 
sonal estate,  when  a  legal  personal  representative  had  been 
appointed,  {a)  An  order  for  the  appointment  of  a  re- 
ceiver was  made  on  the  27th  of  March  1840 ;  but  before 
one  had  lieen  appointed,  and  on  the  l^xhof  May  1840, 
sentence  was  pronounced  in  the  Ekxiesiastical  Court, 
declaring  an  intestacy;  and  JiAn  Smithy  the  heir  at 
law,  was  appointed  administrator.  Frawd^  on  the  same 
day,  filed  a  supplemental  bill  against  all  the  parties. 

On  the  2 1  St  oi  May^  Readf  uiother  creditor,  filed 
a  second  creditor's  suit  against  John  Smith  alone ;  and 
having  got  in  his  answer,  obtained  a  decree,  by  con- 
sent, on  the  2d  of  June,  By  these  means  the  first  suit 
became  nugatory. 

Frowdf  being  threatened  by  some  of  the  Defendants 
in  his  suit  with  a  notice  to  dismiss  for  want  of  pro- 
secution, gave  notice  of  motion  that  the  costs  of  all  the 
parties  to  his  suit  might  be  paid  out  of  the  estate. 

Mr. 
«(a)  See  Fewhireg  v.  Dawes,  pott. 
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Mr.  Pembertan  and  Mr.  Piggoii^  in  support  of  the        1841. 
application. 

Mr.  Kinderdey  and  Mr.  Bacorif  contra^  for  the  De- 
fendant Smithy  opposed  the  application ;  and  contended, 
that  at  all  events  the  other  parties  who  failed  in  their 
litigation  in  the  Ecclesiastical  Court  ought  not  to  have 
their  costs. 

The  other  parties  did  not  appear; 

H^  Master  of  the  Rolls. 

This,  in  substance,  is  an  application  to  dismiss  these 
bills  with  costs  of  all  parties,  to  be  paid  out  of  the  estate 
of  Beckett. 

It  is  alleged  that  the  bill  was  filed  by  Frawd^  acting 
in  collusion  with  the  parties  who  insisted  on  the  validity 
of  the  will  in  the  Ecclesiastical  Court,  and  not  for  the 
purpose  of  administration.  If  that  had  been  established, 
it  would  have  been  di£Bcult  to  allow  him  his  costs ;  but 
the  allegation  has  not  been  proved.  Where  collusion 
is  alleged,  it  ought  to  be  distinctly  proved,  or  be  shewn 
from  circumstances  leaving  no  doubt  in  the  mind  of  a 
judge. 

As  the  sentence  in  the  Ecclesiastical  Court  could  not 
determine  the  question  as  to  the  real  estate,  though  it 
afforded  an  important  indication  of  the  validity  of  the 
will  as  to  the  real  estate,  I  think  Ftxnvd  cannot  be  con- 
sidered wrong  in  making  the  claimants  on  the  real 
estate  parties  to  the  supplemental  bill. 

The  parties  to  the  third  suit  obtained  a  decree  by  so 
rapid  a  proceeding,  that  I  think  they  had  no  right  to 
stop  FroweTs  suit  except  on  payment  of  his  costs.  The 
other  side  sayi  *<  There' is  an  intestacy i  then  why  is  the 

estate 
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estate  to  be  charged  with  the  costs  of  all  the  other 
claimants?"  but  Frawd  was  not  wrong  in  bringing  them 
here,  though  I  cannot  now  say  whether  they  ought  or 
ought  not  to  have  their  costs. 

I  must  stay  all  the  proceedings  in  Frcnixts  suit,  giving 
him  his  costs  out  of  the  estate.  I  have  felt  some  difficulty 
in  dealing  with  the  costs  of  the  other  parties,  and  I  will 
leave  them  to  make  such  application  as  they  may  be 
advised,  for  payment  of  the  costs  out  of  the  estate,  or 
by  Frawd, 


NoTB.  —  On  the  16th  of  April,  the  case  was  mentioned  on  the 
minutes  of  the  above  order,  when  the  point,  by  arrangement,  hoT- 
ing  been  discussed,  costs  were  given  to  Baker,  a  trustee  and  executor 
under  the  allied  will,  but  refused  to  Janei  and  the  other  devisees, 
who  had  insisted  on  its  validity. 


March  22.     The  King  of  HANOVER  v.  Sir  HENRY  WHEAT- 
^P"^  ^'  LEY  and  Others. 


New  commis-   r|iHE  bill  in  this  cause  was  filed  in  August  18S9,  but 

Bion  granted 
to  cross-ex- 
amine Plain- 
tiff's witnesses 
abroad,  upon 
subsequent 
discovery  of 
matter  ma- 
terial for  such 
examination ; 
but  held  that 
the  Plaintiff 

could  only  be  allowed  to  re»examine  on  a  special  case  being  made,  and  then  only  as 
to  matters  not  comprised  in  the  former  interrogatories. 

Form  of  the  order  in  such  cases. 

On  the  examination  of  witnesses  before  the  examiner,  new  interrogatories  may 
be,  from  time  to  time,  exhibited,  for  the  examination  of  the  same  or  other  wit- 
nesses; but  tecut  in  an  examination  before  commissioners^  except  by  leave  of  the 
Court 


the  answers  of  the  defendants  were  not  filed  until 
November  1840. 

The  Defendants  had  notice,  in  November  1840,  that 
the  Plaintiff  intended  to  examine  witnesses  in  Hanover^ 
who  the  witnesses  were,  and  to  what  point  they  were  to 

be 


CASES  IN  CHANCERY. 

be  examined ;  and  they  were  asked  if  they  would  join 
in  the  commission,  which  they  declined. 

Tie  commission  for  the  examination  of  the  Pluntiff's 
witnesses  accordingly  issued,  and  was  executed.  It  was 
closed  in  December  1840,  and  was  returned  into  Court 
in  the  1st  week  in  January. 

The  rule  to  produce  witnesses  was  given  In  January  ; 
but  the  rule  to  pass  publication  had  not  been  given,  nor 
had  the  cause  been  set  down  for  hearing. 

On  the  18th  of  March  1841»  the  Defendants  gave 
notice  of  motion,  that  they  might  have  a  commission  for 
the  examination  of  witnesses  m  Hanaoer  or  elsewhere, 
Tetnmable  without  delay,  to  take  the  cross-examination 
of  Mrs.  Charlotte  Beckedorff2jA  Miss  Beckedorffy  two  of 
the  witnesses  examined  on  behalf  of  the  Plaintiff,  &c. 

The  application  was  supported  by  the  affidavit  of  the 
Defendant's  solicitor,  statiiig,  that  since  the  execution 
of  the  said  commission,  and  the  return  thereof,  he  haa 
discovered  new  matter,  which  he  was  advised  and  verily 
believed  to  be  material  for  the  cross-examination  of  the 
above-named  Mrs.  Charlotte  BechedorffvxA  Mbs  Sophia 
Beckedorffi  and  that  such  matter  was  not  discovered  or 
known  by  the  deponent,  nor  by  the  Defendant,  as  the 
deponent  had  been  informed  and  verily  believed ;  nor 
had  he,  the  solicitor,  nor  the  Defendants,  as  the  de- 
ponent verily  believed,  any  reason  for  suspecting  its 
existence,  until  after  the  execution  and  return  of  the 
aforesaid  commission. 
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The  King  of 
Hanover 

Whbatlet. 


That  he  was  advised  that  he  could  not  safely  go  to  a 
hearing  in  this  cause  without  the  testimony  of  the  above- 
named  witnesses  on  cross-examination. 

Mr. 
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1841.  Mr.  Wigram  and  Mr.  Wtm/^  for  the  DefeodaQts,  in 

^^II^^T^^   support  of  the  application. 

Hanotse 

«'•  Sir  Charles  Weiherell^  Mr.  Pmberton^  and  Mr.  Lqftus 

Wigram^  for  the  Plaintiff 

The  following  aathorities  were  referred  to: — Beames^s 
Orders^  80.,  Turbot  v.  -^  (a),  Campbell  v.  Scougal  {b% 
Carter  v.  Draper  (c).  Bond  v.  J3ofk{(^),  Fatfg^^an  v. 
WorraU  (e)^  The  Dean  of  Ely  v.  Warren  (g),  7%e  i)M» 
of  my  V.  iS^wr^  (A),  SmiVA  ▼.  Biggs,  (i) 

The  points  principally  discussed  were,  first,  as  to  the 
terms  of  the  order ;  secondly,  whether  the  Defendants 
might  cross-examine  on  new  matter ;  and,  thirdly,  whe- 
ther  the  Plaintiffi  were  to  be  at  liberty  to  re-examine 
the  witnesses. 

J%e  Master  of  the  Rolls. 

Since  this  case  was  last  mentioned,  I  have  caused  the 
Registrar's  Book  to  be  searched,  and  have  obtained 
copies  of  several  orders,  by  which  new  commissions  for 

the  examination  of  witnesses  have  been  directed  to  be 
issued. 

The  order  in  Campbell  v.  ScougaU^  as  it  was  at  first 
pronounced,  is  the  only  one,  the  form  of  which  is  ap- 
plicable to  the  present  application,  {k) 

In  Campbell  v.  ScougaU  the  application  was  by  the 
Defendant,  to  suppress  the  depositions  taken  at  Leghorn 

on 

(a)  8  Ves.  314.  (h)  S  Aik.  44. 

(5)  19  rtf#.55S.  (i)  5  Sim.  591. 

(c)  S  Sim,  58.  (k)  Extract   from   order  in 

id)  4  Slim.  518.  Campbea  y.  ScougaU  (19th  Ja- 

(e)  S  Mad.  322.  niiar^  1816):— That  theDefend- 

(g)  2  Atk.  189.  ants  be  at  liberty  to  sue  out  a 


CASES  IN  CHANCERY. 


81 


on  the  behalf  of  the  Plaintiff.     Tlie  order  as  it  was  at       1841. 
first  pronounced  was,  **  That  the  Defendants  be  at  ^vh^Kl^^  e 
liberty  to  sue  out  a  new  commission  for  the  cross*     Hanoybr 
examination  of  the  Plaintiff's  witnesses  at  Leghorn^  re-    ^hbatlby* 
tamable  without  delay,  but  they  are  not  to  examine 
any  new  witness  under  the  said  commission ;  and  the 

commissioners 


new  comnussioa  for  the  ccoss- 
fxaminatioD  of  the  Plaintiff's 
witnesses  at  Leghorn,  returnable 
without  delay ;  but  they  are  not  to 
cxamioe  any  new  witnesses  under 
the  said  commission.  But  in 
case  the  said  Plaintiff's  witnesses 
shall  not  attend  to  be  cross- 
ezarained,  having  due  notice^ 
the  said  Defendants  are  to  be  at 
fiberty  to  make  or  cause  to  be 
made  affidavits  before  the  proper 
anthorities  at  Leghorn  to  prove 
their  refiisal,  and  also  to  prove 
that  the  said  Plaintiff^s  witnesses 
attended  to  complete  their  evi- 
dence for  the  said  Plaintiffi  under 
the  said  former  commission  in 
this  cause,  after  notice  from  the 
said  Defendants  that  they  in- 
tended to  cross-examite  such 
witnesses,  and  to  prove  that  the 
Defendants  at  that  time  were 
prepared  to  cross-examine  them, 
the  said  Plaintifl&y  by  their  coun- 
sel, consenting  that  such  affidfr* 
vits  shall  be  read  at  the  trial 
of  the  action  at  law ;  and  the 
Piaintifi  are  to  be  at  liberty  to 
make  or  cause  to  be  made  affi- 
davits explanatory  or  contra- 
dictory on  their  part  respecting 
the  same  matters,  which,  by  con- 
sent, are  likewise  to  be  read  at 
the  said  trial,  without  the  De- 
fendants objecting  thereto ;  and 

Vol.  IV. 


each  party,  before  making  any 
such  affidavits,  is  to  give  to  the 
other  party  a  copy  of  the  affi- 
davits so  to  be  made;  and  the 
commissioners  to  be  named  in 
such  commission  are  to  be  at 
liberty,  if  necessary,  to  swear 
one  or  more  interpreter  or  in-& 
terpreters  &c.  And  it  is  ordered 
that  the  Plaintiff's  clerk  in  court 
do,  within  six  days  after  notice 
hereof,  join  and  strike  commis- 
sioners names  with  the  Defend- 
ant's clerk  in  court,  or  in  default 
thereof  that  the  Defendants  be 
at  liberty  to  take  out  such  com- 
mission, directed  to  their  own 
commissioners.  And  the  said 
new  commission  is  not  to  be  di- 
rected to  any  of  the  commis- 
sioners named  in  the  former 
commission,  and  ten  days'  notice 
of  the  execution  of  such  com- 
mission to  any  two  of  the  Plain- 
tiff's commissioners,  in  case  the 
Plaintiff  join  in  such  commission, 
is  to  be  deemed  good  notice  to 
the  Plaintii&.  And  it  was  or- 
dered that  the  depositions  of 
the  witnesses  already  examined 
be  kept  close.  And  the  De- 
fendants are  to  state  upon  affi- 
davit the  names  of  the  witnesses 
they  mean  to  cross-examine,  and 
to  undertake  to  cross-examine 
such  witnesses. 
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llB4<r.  commissioners  to  be  named  in  such  commission  are  to 
ynT^vw^of  ^  *^  liberty,  if  necessary,  to  swear  one  or  more  in- 
Hanoybr  terpreter  or  interpreters  to  interpret  the  oath  and  in- 
Whbatlbt.  tei'fogatories  to  be  made  use  of  on  such  commission  to 
such  witness  or  witnesses,  as  may  not  be  able  to  speak 
the  MngUsh  language,  and  to  interpret  the  deposition  or 
depositions  of  such  witness  or  witnesses  who  cannot 
speak  the  English  language  into  the  English  language. 
And  it  is  ordered,  that  a  clause  be  inserted  in  the  said 
commission  for  that  purpose;  and  it  is  ordered  that 
the  Plaintififs  clerk  in  Court  do^  within  six  days  after 
notice  hereof,  join  and  strike  commissioners'  names  with 
the  Defendant's  clerk  in  Court,  or  in  default  thereof^ 
that  the  Defendants  be  at  liberty  to  take  out  such  com- 
mission directed  to  their  own  commissioners ;  and  ten 
days'  notice  of  the  execution  of  such  commission,  to  any 
two  of  the  Plaintiff's  commissioners,  in  case  the  Plain- 
tiffs join  in  such  commission,  is  to  be  deemed  good 
notice  to  the  Plaintiffs.  And  it  is  ordered  that  the 
depositions  of  the  witnesses  already  examined  be  kept 
close,  and  the  Defendants  are  to  state  upon  affidavit  the 
names  of  the  witnesses  they  mean  to  cross-examine,  and 
to  undertake  to  cross-examine  such  witnesses." 

'  Afterwards,  on  application  to  vary  the  minutes  of  the 
order,  some  special  clauses  were,  by  consent,  ordered  to 
be  made,  to  the  effect,  that  in  case  the  said  Plaintiff's 
witnesses  should  not  attend  to  be  cross-examined, 
having  due  notice,  the  said  Defendants  were  to  be  at 
liberty  to  make  or  cause  to  be  made,  affidavits  before 
the  proper  authority  at  Leghorn  to  prove  their  refusal, 
and  also  to  prove,  that  the  said  Plaintiff's  witnesses 
attended  to  complete  their  evidence  for  the  said  Plaintiff 
under  the  said  former  commission  in  this  cause,  after 
jiQtice  from  the  said  Defendant  that  they  intended  to 
cross-examine*  such  witnesses;  and  to  prove  that  the 

•Defendants 
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Defendants  at  that  time  were  prepared  to  cross-examine       1841 . 
them,  the  said  Plaintiff  by  their  counsel,  consenting    »JljT^^'*"^r 
that  such  affidavits  should  be  read  at  the  trial  of  the     Hanoteb 
action  at  law ;  and  the  Plaintifis  were  to  be  at  liberty    yi^^nptjgf^ 
1o  make  or  cause  to  be  made  affidavits  explanatory  or 
contradictory,  on  their  part,  respecting  the  same  matter^) 
which,  by  consent,  were  likewise  to  be  read  at  the  said 
trial,  withont  the  Defendants  objecting  thereto;  and 
each  party  before  making  any  such  affidavit,  was  to  give 
the  other  party  a  copy  of  the  affidavit  so  to  be  made. 
And  further,  that  the  said  new  commission  was  not  to 
be  directed  to  any  of  the  commissioners  named  in  the 
former  commission. 

>  I  think  that  tl;iis  order  as  <Hriginally  made,  affords  a 
precedent  for  the  order  to  be  made  on  the  present 
occasion* 

But  it  is  desired)  on  the  behalf  of  the  Plainti£^  .that 
he  may  have  leave  to  re-examine  bis  witnesses  upon  the 
former  interrogatories,  or  upon  new  interrogatories  to 
be  exhibited  at  the  execution  of  the  commission  to  be 
now  issued. 

*  » 

By  order  68.  of  Lord  Bacon,  the  examination  of  wit- 
nesses was  to  be  on  interrogatories  annexed  to  or 
inclosed  in  the  commission,  (a)  But  afterwards  it  be- 
came a  general  practice,  by  consent,  to  examine  the 
witnesses  on  interrogatories  exhibited  to  the  commis- 
sioners on  opening  the  commission.  (6)  And  in  the 
oath  to  be  taken  by  the  commissioners,  before  acting 
in  the  commission,  it  is  expressed  that  they  are  to 
examine  on  the  interrogatories  then  produced  and  left 

with  them,  (c) 

Since 

(a)  Beamet^  Ord.  SO.  (c)  Bfomet^  5SS. 

[b)  Curs.  Can.  S43.,  GUb.  Far. 
Bom.  126. 
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1841.  Since  this  time  the  prmctioe  has  been  to  produce  the 

.I^^'^r^  interrogatories  to  the  commissioners  at  the  time ;  and  it 
Hanoter     seems,  that  in  the  case  of  Campbell  v.  Scougal  (a),  Lord 
Whsatlbt     ^^^^^  ^^  erroneously  informed  by  counsel  that  it  yK^ms 
the  practice  to  feed  the  commissioners  with  fresh  in- 
terrogatories from  time  to  time«  (b) 

On  examination  of  witnesses  before  the  examiner, 
new  interrogatories  may  be,  from  time  to  time,  exhibited 
before  the  examiner  for  the  examination  of  the  sanoe 
or  other  witnessesi  up  to  time  of  publication;  and  for 
the  examination  of  witnesses  before  commissioners,  by 
leave  of  the  Court,  new  commissions  may  be  issued  at 
the  instance,  or  new  interrogatories  may  be  exhibited 
on  the  behalf  of  persons,  who  might,  with  proper  di- 
ligence and  attention,  have  examined  their  witnesses  on 
the  execution  of  the  first  commission. 

On  such  occasions  die  Court  may  adopt  such  pre- 
cautions as  may  be  thought  proper  according  to  the 
circumstance  of  the  case. 

In  Caoentrtf  v.  Caoeniry  (c)  it  was  referred  to  the 
Master  to  setde  the  interrogatories,  and  make  them  ex- 
tend *^  so  far  as  naturally  and  properly  arises  from  the 
matters  in  issue,  and  no  further.'' 

In  this  case,  all  that  is  asked  is  leave  to  cross-examine 
witnesses  already  examined  by  the  Plaintiff;  and  in  the 
absence  of  any  special  case,  I  do  not  think  it  necessary 
or  right  to  do  more  than  make  an  order  similar  to  that 
which  was  made  in  Campbell  v.  ScougalU 

I  do 

(a)  19  VeuSSA.  (c)  1  Dtckent,  25. 

{b)  See  Andrews  v.   Brown, 
Prec.  CL  587. 
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I  do  not  think  that  it  would  be  consistent  with  the       ]84h 
practice  of  the  Court,  or  the  principles  upon  which  it    j^^^'^f 
tuds  in  such  cases,  to  permit  the  Plaintiff  to  re-examine     Hanovbr 
bis  witnesses  in  chief  to  the  interrogatories  already   wq^^tley 
exhibited.    But  it  appears  to  me,  that  the  Plaintiff  is 
entitled,  upon  a  special  case,  to  exhibit  new  interroga- 
tories for  the  examination  of  other  witnesses  as  to  any 
matters  in  issue  in  the  cause,  and  even  for  the  examin- 
ation of  the  same  witnesses  to  matters  in  issue  in  the 
cause,  which  were  not  comprised  in  the  former  interna 
gatories. 

If  any  such  special  case  were  made^  the  commbsion 
would  not  be  merely  for  the  cross-examination  of  the 
Plamtiflb'  witnesses,  but  for  a  commission,  in  which 
Flaintiflb  and  Defendants  being  jointly  Interested,  the 
object  would  have  to  be  so  stated,  and  the  expenses  to 
be  borne  in  the  usual  way. 

If  no  such  special  case  be  made,  I  think  that  the 
order  must  be  such  as  was  pronounced  in  Campbell  v. 
Scaugallj  before  the  special  directions  were  introduced 
by  consent  of  parties. 


The  IbllowiDg  was  the  order 
drawn  up  in  this  case :  — 

That  the  Defendants  SirHeniy 
WheaUey  Thomat  Wood  and  Her 
Majesty's  Attorney^General  be 
itliber^  to  take  out  a  commis- 
wm  for  the  cross-examination 
of  CkarioUe  Beeiedorf,  widow, 
and  Sopkia  Beckedorff^  spinster, 
in  the  kingdom  of  Hanover,  re- 
turnable in  fire  weeks  from  the 
date  hereof  (the  said  CharloUe 
Bedtedorfand  Sophia  BecAedorf 


having  been  already  examined  as  Form  of 
witnesses  for  the  Plaintiff  under  order, 
the  commission  sued  out  bj  him), 
and  the  Plaintiff's  clerk  in  court 
is  to  be  at  liberty,  in  six  days 
after  notice  hereof,  to  join  and 
strike  commissioners'  names  with 
the  said  Defendants'  clerk  in 
Court,  or  in  default  thereof  the 
said  Defendants  are  to  be  at 
liberty  to  take  out  such  commi»> 
uon  directed  to  their  own  com- 
missioners.     And  it  is  ordered, 

that 


G  s 


96. 


CASES  IN  CHANCERY. 


Wbe^tlet. 


1841.'  that  the  said  Defendants,  and  also 
Vi^y«^p< ,  the  Plaintiff  in  case  he  shall  join 
The  King  of  in  the  said  Defendants*  said  com- 
Hanoybe  mission,  be  at  liberty  to  name 
eight  commissioners  on  each  side, 
with  liberty  for  each  side  to 
strike  out  four  of  them.  And  it 
is  ordered,  that  the  Defendants 
also  be  at  liberty  to  take  out  a 
duplicate  of  such  commission. 
And  in  case  the  Plaintiff  shall  join 
in  such  commission,  he  is  to  be  at 
Uberty  to  take  out  a  duplicate 
thereof.  And  it  is  ordered,  that 
fourteen  days'  notice  of  the  exe- 
cution of  the  said  commission  to 
the  Plaintiff's  commisuoners,  or 
any  two  of  them,  be  deemed 
good  notice  to  the  said  PlaintiC 
And  the  said  commissioners,  af* 
ter  they  have  entered  on  the  ex- 
ecution of  the  said  commission, 
are  to  be  at  liberty  to  swear 
one  or  more  interpreter  or  in- 
terpreters upon  his  or  their  oath 
or  oaths,  solemnly,  well  and 
truly  to  interpret  the  oath  or 
oaths,  and  interrogatories  which 
shall  be  administered  and  exhi- 
bited to  such  witness  or  witnesses 
who  do  not  understand  the  £ii- 
giith  language,  into  the  language 
of  such  witness  or  witnesses,  and 
also  to  interpret  their  respective 
depositions  taken  to  the  said  m- 


terrogatoriesy  oat  of  die  langtage 
of  such  witness  or  witnesses  into 
the  EngKih  language ;  and  to  r^ 
turn  such  depositions  in  the  Sm* 
gfitk  language,  and  to  keep  sudi 
depodtions  secret  until' pubUca- 
tion  shall  duly  pass  in  this  cause. 
And  the  smd  commissioners  are  uS 
certify,  in  what  manner  they  ad* 
ministered  the  oath  or  oaths  to 
such  witness  or  witnesses  respec- 
tively, that  shall  be  exammed 
under  the  said  commission,  who 
cannot  understand    or  do  not 
speak  the  J?fig/ttA  language.  Ana 
it  is  ordered,  that  the  Defendants 
do  pay  the  Plaintiff's  costs  of 
and  relating  to  this  application^ 
and  of  the  said  commission,  and 
the  execution  thereof,  including 
thejcosts,  travelling,  and  other  ex- 
penses of  the  Plaintiff^s  commia* 
sioner  and  solicitor  going  from 
this  country  to  Hanover,  and  re- 
turning, attending  the  execution 
of  the  said  commission,  su^h  costs 
and  expenses  to  be  taxed  by  the 
Master  in  case  the  parties  dlfier 
about  the  same.    But  this  is  to  be 
without  prejudice  to  the  Plain-^ 
tiff's  right  to  enter  his  rule  to 
pass  publication,  and  to  set  down 
the    cause  for  hearing   in  the 
same  manner  as  if  this  order  had 
not  been  made. 
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)841. 


In  re  CONGREVE.  April  i. 

THIS  was  a  petition,  by  a  client,  for  liberty  to  file  The  Master's 
.    ^L    TIT         f  .         r     .        •         *•  certificate  on 

exceptions  to  the  Master  s  report  on  the  taxation  or  taxation  of 

his  solicitor's  bill  of  costs;   on   the  ground  that  the  costs  cannot  ' 

be  questioned 
Master  had  allowed  certain  charges  for  business,  which,  without  the 

the   petitioner  alleged,  the  solicitor  had   no  authority  *§^*^n*wrt 

to  do.  '  to  be  obtained 

by  petition, 
setting  forth 

Mr.  Anderdon^  in  the  absence  of  Mr.  Pemberion^  in  ^c  grounds 

support  of  the  petition,  contended  that  this  was  a  proper  and  the       ' 

case  for  review,  and  had  been  brought  forward  in  a  {**2P*'k1 

proper  form;  and  further,  that  the  Court  seeing  the  erroneous. 

error,  would  now  correct  it,  without  putting  the  peti-  on  wW^'h  Se 

tioner  to  the  expence  of  filing  exceptions.  Court  acts  in 

permitting  a 
review  of  such 
Mr.  BetAell  and  Mr.  Bird^  for  the  respondent,  con-  certificate. 

tended  that  the  case  of  the  petitioner  involved  no  ques-^  on  evidence  ' 

tion  of  principle ;  and  they  adverted  to  the  great  trouble  *'f,^^''®!''™i 

t»fty^  111         t»  aiioweci  a  tew 

and  inconvenience  to  which  the  Court  would  be  subject,  items  on  the 

if  the  items  of  a  solicitor's  bill  were  to  be  gone  through  ^^citoP s*^bUl 
in  open  Court,  Alsqp  v.  Lord  Oxford  {a)^  Fenton  v.  forbusiness, 

CrickeU  (6),  and  Shewell  v.  Jones  (c),  were  cited.  there  ^as  a 

conflict  whe- 

The  Master  of  the  Kou^.  dtor  had  au- 

thority to  per- 
If  any  one  supposes  that  a  judge  sitting  here  has  a  form  it.  Held, 

right  to  refuse  to  entertain  a  question,  because  it  may  not'a  sufficient 

be  very  troublesome  and  occupy  a  great  deal  of  time,  reason  for  per- 

,       mitting  a 
^®  review  of  the 

(a)  1  MyL  *  K.  564.  (r)  2  S.  *  St.  170.  *       ^"on^etition 

{b)  3  Mad.  496.  for  liberty  to 

file  exceptions 

to  the  Master's  certificate  of  taxation,  the  Court  will  sometimes  decide  the  point  in 

dispute  without  putting  the  parties  to  file  their  exceptions. 
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1841.  the  notion  cannot  be  too  soon  corrected.  The  daty  of 
'^'^^^{^^  the  person  sitting  here  is,  to  attend  to  those  matters 
CoNGRKYB.  which  comc  under  his  jurisdiction,  with  all  the  attentioo 
in  his  power,  and  give  all  the  time  that  is  properly  re- 
quired for  their  due  consideration  and  investigation.  I 
apprehend  there  can  be  no  doubt  in  any  body's  mind  on 
that  point,  and  I  cannot  therefore  attend  to  the  oppo* 
site  argument. 

I  conceive  it  to  be  established,  as  a  general  rule,  that 
the  Master's  certificate  of  costs  is  final,  and  not  to  be 
questioned  without  the  special  leave  of  the  Court.  That 
special  leave  is  to  be  obtained  by  means  of  a  petition^ 
setting  forth  the  grounds  of  complaint,  and  also  stating 
the  particular  charges  which  are  alleged  to  be  errone- 
ous. When  that  petition  comes  before  the  Court,  it 
will  judge  of  the  grounds  of  complaint  which  are  al- 
leged ;  and,  as  truly  stated  in  argument  in  this  case,  i^ 
upon  the  discussion,  the  grounds  of  complaint  appear 
to  be  sufficient,  it  is  usual  for  the  Court  itself  to  examine 
and  decide  upon  the  items  {a) ;  but  this  is  not  an  uni- 
versal course  of  proceeding,  it  being  quite  open  to  the 
Court  to  give  the  leave  which  is  asked  to  file  excep- 
tions, and  to  leave  those  exceptions  to  the  ordinary 
course  of  enquiry  and  determination. 

With  respect  to  the  grounds  of  complaint  which  are 
held  to  be  sufficient  to  induce  the  Court  to  open  the 
Master's  finding,  (and  that  is  the  material  matter  to  be 
considered  here)  they  are  in  general  language  expressed 
in  the  case  of  Alsop  v.  Lord  Orford  ;  and,  as  far  as  the 
general  rule  is  concerned*  I  have  certainly  not  heard 
that  those  grounds  have  been  improperly  stated :  they 

are 

(a)  See  3  Smilh's  Pr,  553.;      Attome^General    v.    Drapers* 
Butsel  V.  Buchanan,  9  Sim,  1 78. ;      Cowpantf,  post^ 
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are  perhaps  stated  somewhat  too  minutelj,  perhaps       1841. 
withoot  those  qualificatioiis  which  it  would  have  been     ^>^v'^^ 
more  prudent  to  add  to  them ;  but  the  general  grounds     CoNORByE. 
are  there  stated,  m  the  manner  in  which  I  think  they 
are  ordinarily  acted  upon. 

What  is  generally  understood  of  the  matter  b  this» 
that  it  must  be  shewn  that  there  has  been  an  erroneous 
principle  upon  which  the  Master  has  acted ;  that  he  has 
been  guided  by  some  error  of  law  or  of  equity,  or  by  his 
notion  of  some  general  rule,  upon  which  he  thought  he 
ought  to  act.    Now  I  am  not  prepared  to  say  that  the 
Court  can  refuse  attention  to  a  case,  merely  because  it 
does  not  come  within  those  general  expressions.  In  any 
case,  not  otherwise  provided  for  by  act  of  parliament,  I 
should  hesitate  very  much  indeed  before  I  laid  it  down 
as  a  general  rule,  that  there  was  any  decision  by,  or  any 
proceeding  before,  the  Master,  which  the  Court  had  not 
jorifldiction  and  authority  to  enquire  into.    Taking  it  to 
be  so,  and  that  there  may  be  exceptions  to  a  proposi- 
ticm  so  general  as  that  which  was  laid  down  by  Sir 
John  Leackf  in  that  case,  the  Court  must  be  well  satis- 
fied that  there  are  sufficient  grounds  alleged  for  an  ex* 
oeption,  before  it  will  deviate  from  the  general  rule. 

The  real  question,  therefore,  is,  whether  there  is  any 
thing  in  this  case  which  ought  to  take  it  out  of  the 
general  rule.  Now  what  is  the  complaint  here?  It 
is  simply  this,  that  the  Master  has  allowed  charges 
with  respect  to  business,  which  the  party  alleges  he  did 
not  authorise  the  solicitor  to  do ;  that  is,  I  think,  the 
simple  ground  of  complaint  here;  there  is  nothing 
else.  The  Master  has  received  evidence  upon  the  point 
in  discussion  between  the  parties,  which  evidence,  from 
the  mere  statement  of  it  which  I  have  had  at  the  bar» 

may 
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may  seem  to  have  well  justified  the  amdusion  to  which 
he  came.  But  here  are  a  few  items  in  a  solidtor^s  bill 
charged  for  business,  which  it  is  idleged  on  the  one  side 
was  authorised,  and  on  the  other  side,  that  it  was  not* 
In  respect  of  this  the  Master  has  received  and  decided 
upon  all  the  evidence  produced  before  him ;  and,  coo* 
^idering  the  nature  of  this  case,  it  does  not  appear  to 
me  to  form  an  exception  to  that  which  I  consider  ta 
be  the  general  and  established  rule  of  this  Court  as  to 
these  matters;  I  must' therefore  dismiss  this  petition 
costs. 


1840. 
March  25. 

1841. 
Jan.  11. 
July  50. 
Aug,  10. 

A  purchaser 
under  the 
Court,  not 
being  able  to 
obtain  an  ac- 


STUBBS  V.  SARGON. 

JTOHN  WHITE9  having  become  the  purchaser  of  the 
^  book  debts  owing  to  the  testatrix  Elizabeth  Ives  de- 
ceased, was  entided,  as  a  condition  of  his  purchase,  to 
have  delivered  to  him,  amongst  other  documents,  the 
day  book  and  ledger  of  the  testatrix  and  her  late  part- 
ners ;  John  White  having,  with  the  assistance  of  John 
delivered  over  James  Horner^  paid  his  purchase-money  into  Court,  but 

to  him,  to        being  unable  to  obtain  possession  of  the  books,  com- 

which  he  was  °  -  1.  .        ^  r. 

entitled  under  menced  an  action  of  trover  against  George  Sargon  and 

his  contract,     q^^jq^s  (the  executors)  for  the  recovery  thereof. 

action  of  ^  The 

trover  against 

some  parties  to  the  cause.    He  was  restrained  by  injunction. 

Motion  by  purchaser  under  the  Court,  for  a  reference  to  inquire  whether  it  would 
benefit  the  parties  that  the  contract  should  be  rescinded,  on  the  ground  that  the 
executor  had  stated  he  was  unable  to  comply  with  the  conditions,  held  irregular.. 

Order  held  irregular,  first,  on  the  ground  of  its  havioff  been  made  and  passed 
without  due  notice  to  the  other  parties  to  the  cause ;  and,  secondly,  as  not  specify- 
ing the  evidence  on  which  it  was  grounded. 

An  executor,  who  was  under  an  obligation  to  deliver  a  book  to  a  purchaser  under 
the  Court,  made  an  affidavit  that  it  was  lost.  Held,  that  the  purchaser  was  not 
bound  by  that  affidavit,  but  was  entitled  to  an  inquiry  before  the  Master. 
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The  purchase  had  not  been  completed^  1841. 

Mr.  I^enee^  on  behalf  of  the  defendants  at  l^w^  now 
moved  to  ];estrain  the.  proceedings  in  the  action. 

"  ...      * 


Mr.  James  Cav^helU  contrd. 

The  Master  o/*  the  Rolls  said  that  the  proceeding 
was  most  Jrregular,  and  be  granted  the  injuncdon  re- 
straining tVhtte  from  proceeding  in  the  action.  It  was 
also  ordered,,  by  arrangement,  that  the  day  book  and 
ledger  of  the  testatrix  and  her  late^  partners  should 
be  forthwith  given  up  io  White  hy  George  Sargon  and 
Sarai  his  wife,  George,  RMer^  John  Hemy  Padbwry^ 
and  Edwiard  Ives  ttdler. 


<^mm 


1839. 


Morel*  25. 


John  James  Hon^r^  having  supplied  White  with  the        1840. 
money  which  White  paid  into  Court,  in  respect  of  his 
purchase,  it  was,  on  the  19th  of  December  18S9,  agreed 
between  White  and  Homer  that  Homer  should  become 
the  equitable  assignee  of  Whites  iilt^rest  in  the  debts^ 

The  day  book  not  having  been  delivered,  pursuant  to 
the  order  of  the  5th  of  December^  and  it  having  been  stated 
by  Sargon  to  have  been  lost,  a  motion  was  made  On  the 
behalf  of  Homer  and  White  that  the  above  order  might 
be  rescinded ;  that  the  Defendants  might  b^  ordered  to 
pay  into  Court  some  of  the  book  debts,  alleged  to  have 
been  received  by  them ;  and  that  it  might  be  referred 
to  the  Master  to  inquire,  whether  it  would  not  be  bene- 
ficial to  the  parties  in  the  cause  that  the  contract  for 
sale  of  book  debts  should  be  rescinded. 

Mr.  CI  P»  Cooper^  in  support  of  the  motion^ 

Mr. 
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1 840.  Mr.  Spencef  contra. 


Stubbs 
Saroon. 


The  Master  of  the  Rolls. 

The  purchaser  has  been  merely  inrormed  that  the 
book  has  been  lost:  that  may  be  inaccurate.    He  is 
entitled  to  the  day  book,  and  has  a  right  to  enforce  the 
order  of  the  5th  of  December^  and  if  it  cannot  be  de- 
livered, he  may  possibly  have  a  right  to  rescind  the  con- 
ti*act,  and  all  the  proceedings  founded  on  it ;  but  that  is 
not  now  the  question.    He  asks  to  set  aside  the  order  of 
December  alone,  and  leave  all  the  other  orders  standing. 
This  cannot  possibly  be  done. 

As  to  the  reference  to  the  Master,  nothing  can  be 
more  extraordinary  than  that  a  vendor  should  ask  for  a 
reference,  whether  it  would  be  beneficial  to  the  parties 
in  the  cause  that  the  contract  should  be  rescinded. 
The  purchaser  has  no  right  to  propose  any  such  thing. 
The  motion  must  therefore  be  refused  with  costs. 


1841.  On  the  SOth  of  Jub/^  in  the  same  year,  on  the  appli- 

*^'       cation  oi  Homer  and  White^  and  witli  the  consent  of  the 


executors  Sargon  and  wife,  George  Fuller^  J.  H.  Padbury^ 
and  Edward  Ives  Fuller^  an  order  was  made  that  White 
should  be  discharged  from  his  purchase ;  and  that  out 
of  the  sum  of  2 IS/.  10s.  ScL  paid  into  Court  on  account 
of  the  purchase,  the  sum  of  65L  155.  5/f.,  received  on 
account  of  the  debts,  and  15/.  agreed  to  be  paid  for 
costs,  making  together  84/.  155.  5d^  should  be  paid  to 
SargofiBXiA  wife,  George  Fuller^  J,  H.Padbvrtf^  and  Edward 
Ives  Ftdler ;  and  that  the  residue  of  the  same  sum  of 
2lSLlOs.8d.,  being  128/.  15^.  Sd.,  should  be  paid  to 
Homer  ;  and  the  order  was  to  be  without  prejudice,  as 
regarded  the  other  parties  to  the  cause,  to  the  question 

how. 


Stubbs 
8aroon« 
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how,  or  by  whouii  their  costs  of  the  sale  of  debts  were        1841. 
to  be  paid* 

The  order  was  made  with  the  consent  of  Sargon  and 
wiie^  George  FuUetf  Jl  H.  Padbury,  and  Edward  Ives 
Fuller;  and  the  money  was  paid  out  of  Court  accord* 
ingly.  Tlie  order  was  made  and  passed  without  due 
notice  to  some  other  parties  to  the  cause,  and  after 
others  had  stated  their  intention  to  oppose  it,  and  without 
making  proper  provision  for  their  costs.  When  drawn 
up  no  affidavit  of  service  on  the  other  parties,  nor  any 
consent  on  their  part  was  produced  to  the  registrar. 

Mr.  Pemberton  and  Mr.  Tentuznt^  on  behalf  of  Cookes 
and  wife,  one  of  the  thirty-six  residuary  legatees,  moved 
to  discharge  the  order  of  the  30th  of  Julj/  1840.  (a) 

Mr.  C  P.  Cooper^  contrct^  contended  that  executors 
alone,  who  were  the  vendors,  had  a  right  to  appear  at 
the  hearing  of  the  motion  of  the  30th  July  1840. 

The  Master  of  the  Rolls. 

I  do  not  impute  any  intention  of  obtaining  an  order 
by  surprise ;  but  when  two  parties  agree  on  an  order,  it 
cannot  be  drawn  up  in  the  absence  of  other  interested 
parties  who  have  stated  their  intention  to  oppose  it.  This 
is,  of  itself,  a  sufficient  ground  to  discharge  the  order. 
There  are  other  irregularities.  The  oi*der  does  not  state 
the  evidence  on  which  it  was  grounded  ;  and  if  it  had 
been  taken  on  the  non*appeftrance  of  some  of  the  parties, 
upon  production  of  an  affidavit  of  service  of  the  notice 
of  motion,  the  order  should  not  have  varied  from  the 
notice  of  motion ;  for  a  party  served  may  absent  him- 
self, not  objecting  to  an  order  in  the  terms  of  the 

notice, 

(a)  3  BeavaUf  408. 


M 


l84l. 


-Stubbs 

fiAAOOlf. 
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Dotke,  but  objecting  to  any  variation  in  it  The  order 
must  be  discharged ;  and  the  monies  paid  out  of  Court 
be  paid  back  again,  and  the  costs  of  CkxJces  and  mfe 
must  be  paid  by  Homer. 


'  The  money  was  accordingly  repaid ;  and  it  was  now 
inoTed,  on  behalf  of  John  James  Horner^  that  he  might 
be  substituted  for  John  White,  as  purchaser  of  the  book 
"debts,  and  that  the  day  book  might  be  delivered  up  to 
him. 


The  Master  of  the  Rolls. 

I  think  that  if  the  contract  be  a  contract  which  can 
now  be  performed,  Homer  is  entitled  to  be  substituted 
for  White  as  purchaser;  but  Homer  insists  that  the 
contract  canqot.b^  performed  without  the  delivery  up 
of  the  day  book,  which  he  accordingly  requires.  Cookes 
and  wife  and  other  persons  interested  in  the  purchase- 
money  insist  that  the  contract  ought  to  be  performed  ; 
and  agree  with  Homer  in  alleging  that  the  executors 
can  and  ought  to  produce  and  deliver  up  the  day  book; 
whilst  the  executors  say,  that  the  day  book  is  really 
lost,  and  cannot  now  be  produced,  and  that  the  contract 
cannot  be  performed  unless  the  delivery  up  of  the  books 
be  dii^ensed  with« 

* 

The  important  question  is,  whether  it  is  not  in  the 
power  of  the  executors  to  produce  and  deliver  up  the 
,day  book.  If  they  can,  I  Uiink  that  an  order  ought  to 
be  made  in  conformity  with  the  notice.  If  they  cannot, 
no  order  should  be  made. 

Mx.Sargon  has  made  an  affidavit  stating  that  the 
book  is  lost,  and  cannot  now  be  found ;  but  I  think  that 
the  parties  are  not  bound  by  that  affidavit ;  and  that  if 

they 
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they  desire  it,  they  are  entitled  to  an  inquiry,  whether 
the  executors  are  able  to  produce  and  deliver  up  the 
day  book ;  with  liberty  for  the  Master  to  state  special 
circumstances* 


I84L 


Stubbs 

V, 

Sargon. 


WARREN  V.  BUCK,  (fl) 

^I^HE  bill  was  filed  in  March  18S1,  by  a  husband 
'^  and  wife  as  co-Plainti£&.  A  decree  was  made  in 
the  cause  in  March  183S ;  and  the  cause  was  heard  oii 
further  direction  in  March  18S7. 


A  petition  was  now  presented  by  the  wife,  by  a  next 
finend,  stating  the  testator's  will,  whereby  it  appeared 
that  the  property  in  question  was  given  to  the  wife  for 
her  separate  use. 

Mr.  Kotf  for  the  petitioner. 

Mr.  Steere,  for  the  Defendant  Eobert  Bollinger. 

It  was  objected  that  the  record  was  incorrectly  framed, 
inasmuch  as  the  husband  and  wife  were  joined  together 
as  Co^laintiffs.  JValre  v.  Parker  (b)  was  cited  on  the 
point* 

The  Master  of  the  Rolls  said  that  he  had  repeatedly 
had  occasion  to  consider  this  point ;  and,  inasmuch  as 
Bobert  Ballinger,  the  Respondent  in  the  present  case, 
was  not  an  accounting  party,  he  should  make  die 
order. 


AprilM. 


A  suit  was  in« 
stituted  by  a 
husband  and 
wife,  and  a 
decree  made 
therein.    It 
afterwards  ap* 
peared  that 
the  property 
in  qyestion 
was  limited  tq 
the  wife's 
separate  use. 
Held,  upon  a 
petition  of  the 
wife  by  a 
next  friend, 
that  the  ob- 
jection of  mis- 
joinder could 
not  be  then 
taken  advan* 
tage  of  by  a 
respondent 
who  was  not 
an  accounting 
party. 


(a)  Ex  relatione. 


{b)  2  Keen^  59. 
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April  i4.  JONES  V.  POWELL. 

Trustees  of  an  HPHE  testatot  was  entitled,  as  under-lessee,  to  some 
church  "^""^  leaseholds,  held  for  three  lives,  under  the  BUhop  of 

perty  autho-     Winchester^  and  he  devised  his  interest  therein  to  trus- 

steps  to  obtdn  ^^^  ^^  ^^^^  ^^^  ^^^^  ^^°>  ^"  in&nt,  for  life,  with  re- 

a  clause  for      mainder  over. 

compensation  , 

for  tneir 

tenant  right  ^  decree  had  been  tnade  for  carrying  the  trusts  of 

inserted  in  an    the  will  into  execution. 

act  pending  in 

parliamenty  to 

make  a  new  The  trustees  now  presented  a  petition,  stating  that  it 

would  require  ^^  customary  for  the  Bishop  to  renew  the  leases,  from 

part  of  the       time  to  time,  on  the  death  of  the  cestui  que  vies,  and  for 
property.  .         .  .     ,  ,  ,  7 

the  original  lessees  thereupon  to  grant  new  leases  to 

their  tenant  on  similar  terms  and  covenants  as  in  their 

former  leases ;  and  that  the  petitioners  were  bound  by 

the  covenants  in  the  lease  granted  to  their  testator  to 

pay  their  portion  of  the  fines  payable  by  their  lessors 

on  renewal  to  the  Bishop.     It  stated  also  that  large 

sums  of  money  had  been  laid  out  on  the  property  in  the 

expectation  of  a  renewal. 

The  petition  further  stated  that  a  bill  was  depending 
in  parliament  for  making  a  new  street  in  the  neighbour- 
hood of  the  property,  and  that  part  thereof  was  com- 
prised  in  the  schedule,  and  liable  to  be  purchased,  and 
that  no  compensation  was  by  the  bill  directed  to  be 
given  for  the  tenants*  right  of  renewal ;  and  that  the  pe- 
titioners were  anxious  to  obtain  a  clause  inserted  in  the 
bill,  giving  the  owners  of  the  property  liable  to  be  pur- 
chased, compensation  for  their  tenant  right  of  renewal. 

The 
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The  bill  bebg  now  before  a  Committee  of  the  Hoose 
of  Commons,  the  petitioners  prayed  that  they  might  be 
authorised  to  take  such  steps  as  might  be  necessary  for 
obtaining  the  insertion  of  a  clause  of  compensation  in 
the  bill,  and  to  protect  the  interest  of  the  parties  bene- 
ficially entitled  to  the  property. 


97 


1841. 


Mr.  PembertOHf  in  support  of  the  petition.^ 

I%e  Master  of  the  Rolls  ordered  that  the  petitioners 
should  be  at  liberty  to  take  such  -steps  as  they  might  be 
advised,  in  order  to  obtain  the  insertion  of  a  clause  in  the 
bill  for  the  purposes  stated  in  the  petition. 


HERCY  V.  FERRERS. 


April  27. 


"D Y  his  will  dated  in  1 795,  the  testator,  who  was  en-  The  Plalntiir 
■"  titled  to  an  estate  called  the  Baddesly  estate,  gave  J^"  j^'^ 
the  Plaintiff  a  legacy  of  10002.  **  out  of  the  estates  that  which  the 
were  not  in  settlement,''  and  the  object  of  this  bill  was  charged  on 

to  obtain  payment  thereof.  his  estates, 

''   "^  not  in  settle- 

ment.   The 

The  answer  stated,  that  under  a  deed  in  1 763,  and  ^^^^^S^'^J^ 

stated,  that 
subject  to  certain  charges  thereon,  the  testator  was  at  the  testator^ 

tis  death  tenant  in  tail  of  part  of  the  Baddedey  estate,  JJ^jf  of  p^*° 
consisting  of  five  &mis,  which  the  answer,  however,  did  of  the  estate, 

but  did  not 
^^^  specify  it; 
and  he  ad- 
tutted  the  possession  of  a  copy  of  a  deed  creating  the  entail,  but  be  stated  it  did  not 
pake  out  tne  Plaintiff's  case.    Held,  he  was  bound  to  produce  it  for  the  Plaintiff's 
isipection,  as  tending  to  shew  what  estates  were  in  settlement. 
,  the  Defendant,  bSng  entitled  to  an  estate,  subject  to  a  charge  thereon  belong* 
ins  to  the  PIainti£^  mortgs^ed  it,  and  delivered  the  title  deeds  to  the  mortgagees, 
bat  be  retained  copies.    Held,  that  he  was  bound  to  produce  the  copies,  though 
tile  mortgagees  were  not  parties  to  the  suit. 

Vou'  IV.  H 
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1841.       not  specify ;  and  it  also  stated  several  charges 

other  parts  of  the  estates,  of  which,  sutgect  to  con* 
siderable  charges  thereon,  the  testator  was  seised  in  fee ; 
and  it  stated,  that  the  charges  on  the  BaddesUy  estate,  at 
the  time  of  the  death  of  the  testator,  fiir  exceeded  tke 
value  both  of  the  setded  and  unsettled  part 

The  Defendant,  who  was  the  grandson  of  the  testator, 
and  who  became  entitled  to  the  whole  estate,  subject  to 
the  charges,  had  in  1839  further  mortgaged^  the  estate 
for  12,0002^  and  he  delivered  over  the  tide  deeds  to  the 
mortgagees.  By  his  answer  he  stated  that  the  deeds 
were  in  the  possession  of  the  mortgagee ;  but  he  ad* 
mitted  that  he  had  in  his  possession,  copies  of  some  of 
them,  including  the  deed  of  176S,  the  mortgage  deed 
and  other  documents ;  but  he  stated,  that  they  made 
out  the  Defendant's  title,  and  did  not  shew  or  tend 
to  shew  any  tide  in  the  Plaintiff.  He  submitted  he  was 
not  bound  to  produce  them. 

The  Plaintiff  now  moved  for  the  production  of  the 
copies  of  the  documents.  The  argument  turned  prin- 
cipally on  the  copy  of  the  deed  of  1763  and  of  the 
mortgage  deed. 

Mr.  Pemberton  and  Mr.  Bates^  in  support  of  the 
motion. 

Where  a  Defendant  admits  the  possession  of  docu- 
ments relating  to  the  matters  in  question,  primafade^  he 
is  bound  to  produce  them.  The  Defendant  must  shew 
a  case  of  exemption.  Here  the  quesdon  will  be,  on 
what  part  of  the  BaMedey  estate  the  legacy  is  charged. 
The  answer  states,  that  the  testator  was  tenant  in  tail  of 
a  part  which  is  not  specified.  It  is  necessary  that  the 
deed  of  1763  should  be  produced  to  ascertain  on  what 

part 
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part  the  Plaintiff  has  a  claim,  and  it  may  be  necessary  1841. 
to  apportion  the  charges  among  the  estates.  The 
Plaintiff  is  interested  in  the  estate,  and  is  desirous  of 
bringing  bdbre  the  Court,  the  other  parties  interested 
therein.  It  is  therefore  necessary  for  him  to  see  the 
copies  of  the  deeds  shewing  the  incumbrances  thereon. 

Mr.  Kinderdey  and  Mr.  Romiley^  contra* 

The  Plaintiff  has  no  interest  in  any  but  the  unsettled 
estate,  and  is  not  therefore  entitled  to  see  the  copy  of 
the  deed  of  176S,  and  the  others  relating  to  the  settled 


The  mortgagees  are  not  parties  to  this  suit;  and, 
therefore,  the  Defendant  is  not  justified  in  producing 
the  title  deeds  in  their  absence.  Hardman  v.  EUames  (a) 
was  cited. 

Mr.  Pembertan  in  reply. 

The  Master  of  the  Rolls. 

The  substance  of  the  answer  is,  that  though  some 
estates  are  charged,  they  are  wholly  insufficient  to  pay 
this  legacy  and  the  other  charges ;  and  a  question 
is  raised,  which  of  the  testator's  estates  are  charged  with 
this  legacy,  or  which  of  the  estates  were  not  settled. 
This  can  only  be  determined  by  ascertaining  what 
estates  were  settled.  Taking  the  whole  of  the  testator's 
estates,  you  must  subtract  those  which  were  settled,  be- 
fore yon  can  ascertain  the  estates  charged  with  the 
legacy.  The  Plaintiff  asks  for  a  production  of  the 
documents  relating  to  the  matters  in  question.  The 
Defendant  says  that  they  do  not  tend  to  make  out  thcv 

Plamtiff's 

(a)  2  MyL  if  K,  73S. 

H2 
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Plaintiff's  case.  Now  first  as  to  the  deed  of  176S,  bj 
which  tlie  testator  became  entitled  as  tenant  in  tail. 
The  Defendant  says  that  the  Plaintiff  has  no  interest  in 
a  document,  by  which  alone  he  can  ascertain  which  por- 
tion of  the  testator's  estate  was  settled  and  which  was 
not.  I  am  of  opinion  he  has  an  interest  in  ity  and  b 
entitled  to  have  the  copy  produced. 


The  next  question  is  this :  it  is  said  that  the  estates 
are  vested  in  mortgagees  who  are  not  before  the  Court, 
and  it  is  objected,  that  as  the  mortgagees  have  an  in- 
terest in  the  estate  and  in  the  title  deeds,  the  copies  of 
the  deeds  ought  not  to  be  ordered  to  be  produced  in 
their  absence.  If  I  had  found  that  the  Defendant  held 
them  as  trustee  for  the  mortgagees  I  should  have 
attended  to  the  objection ;  but  they  seem  to  have  been 
retained  by  the  Defendant  for  his  own  purposes,  and  it 
does  not  appear  what  duty  the  Defendant  has  towards 
the  mortgagee  with  respect  to  them. 


It  may  be  necessary  for  the  Plaintiff  to  pay  off  the 
charges  on  the  estate,  and  it  is  therefore  important  to 
him  that  he  should  have  an  inspection  of  the  copies  of 
the  mortgages. 

With  the  exception  of  the  cases  and  opinions,  the 
production  of  which  is  not  pressed  for,  all  the  docu- 
ments admitted  to  be  in  the  Defendant's  possession  must 
be  produced. 


See  Ballt  v.  Margrave,  post,  p.  119. 
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1841. 

HAYNES  V.  BALL.    .  AprU29. 

TN  August  1840,  the  Defendant  was  arrested  under  where,  under 
an  attachment  for  want  of  answer,  and  lodoed  in  ^^^  ^  ^-  ^- 

rni        _^  \  c,  36.  a  D©- 

iSoucesier  gaol.  fendant  in 

custody  be- 
comes entitled 
In  November  1840,  he  was  brought  up  and  turned  over  to  his  dis- 

to  the  Ileei.  ""^^  ^^ 

cannot  waive 
that  right  by 

On  the  81st  of  March  1841,  he  was  brought  up  by  ^^iuSequent 
habeas  corpus^  when  the  bill  was  ordered  to  be  taken  jpro  proceedings. 
confesso* 

On  the  8d  of  Jjnil  following,  the  Defendant,  being 
desirous  of  putting  in  his  answer,  but  having  been  pre- 
vented by  circumstances,  applied  to  the  Master  of  the 
Rolls  to  discharge  the  above  order.  His  Lordship  did 
so,  and  gave  leave  to  the  Defendant  to  file  his  answer, 
viuch  was  done  on  the  14th  oi  ApriL  The  Defendant 
who  was  still  in  custody  had  not  paid  the  costs  of  his 
contempt 

It  was  now  moyed  on  his  behalf,  that  he  might  be 
discharged  out  of  custody,  on  the  ground  *^  of  proceed* 
iogs  not  having  been  taken  in  due  time." 

Mr.  C.  P.  Cooper  for  the  motion.  By  the  thirteenth 
role  of  the  1  ^.4.  c.S6.  $15.  it  is  provided,  that  where 
a  Defendant  is  in  custody  for  not  answering,  and  shall  not 
"put  in  his  answer  within  two  calendar  months  after  he 
is  lodged  in  gaol  or  prison,"  the  Plaintiff  *^  shall,  at 
the  expiration  of  two  calendar  months,  proceed  to  take 
the  bill  pro  confesso^  and  shall  accordingly  obtain  an 
order  for  taking  the  same  jpro  confesso  within  six  weeks 

H  S  afler 
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1841.  after  the  period,  computed  from  the  expiration  of  such 
two  calendar  months,  within  which  he  may  be  able  to 
take  the  same  pro  confesso;  or  in  de&ult  of  so  doing;,'' 
the  Defendant  shall  be  entitled  to  be  discharged  with- 
out pajring  any  costs  of  contempt. 

In  this  case  the  Plaintiff  not  having  proceeded  to 
take  the  hSUpro  confesso  within  the  time  limited  by  the 
act,  the  Defendant  is  entitled  to  his  discharge  without 
payment  of  costs. 

Notwithstanding  what  subsequently  took  place,  the 
Defendant  cannot  be  considered  as  having  waived  his 
right  to  be  discharged,  because  in  such  cases  there 
can  be  no  waiver  of  rights. 

Mr.  Prendergastj  contrdj  argued  that  there  had  been 
a  waiver  of  any  irregularity. 

Collins  V.  CoByer  (a)  was  referred  to. 

Tke  Master  of  the  Rolls.  The  object  of  the  act 
referred  to  was  to  stimulate  the  exertions  of  the  Plaintiff^ 
and  to  prevent  him  from  causing  a  Defendant  to  be 
taken  into  custody,  and  then  allowing  him  to  linger  in 
prison.  Plaintiff  have  now  an  active  duty,  which  they 
are  bound  strictly  to  perform,  and  in  default  the  De- 
fendant is  entitled  to  be  discharged.  If  a  Defendant 
has  once  a  right  to  his  discharge,  he  has  neither  power 
nor  capacity  to  waive  his  right  I  think  1  have  already 
decided  that  point  (b) 

As  to  die  case  of  Collins  v.  CoUyer,  I  think  what 
took  place  here  was  very  much  mistaken.     In  that  case 

there 

(a)  Since  reported  in  Cr.  4r  W  Greening  v.  Greenings 
PL  263.»  and  3  Beavan,  600.  1  Beavany  121. 
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there  was  a  sole  Defendant,  who  being  brought  up  by  1841. 
habeas  corpus^  the  PlaintifiP  insisted  he  was  entitled  at 
the  same  time  to  take  a  decree  dictated  by  himself,  viz., 
sadi  decree  as  he  could  abide  by.  I  was  of  opinion  that 
it  could  not  be  done,  and  that  under  the  act,  the  Court 
being  bound  to  make  such  decree  *^  as  should  be 
thoogfat  just,"  the  cause  must  be  set  down  (a),  and  I 
still  remain  of  that  opinion. 

(a)  See  2d  mle,  1  W.  4.  c.  JS.  «.  15. 


REYNARD  v.  SPENCE.  -»%  i.  5. 

npHIS  was  a  creditor's  suit,  filed  in  18S0,  under  which  A  tenant  in 
'^  the  real  estate  of  the  testator  Amos  Bake  having  agreed  to 

been  ordered  to  be  sold,  it  was  referred  to  the  Master  make  a.  pe- 
tition, and  by 

to  inquire  and  state  whether  Mary^  the  widow  of  Amos  his  will  he 
Bake,  was  entitled  to  dower  out  of  any  of  the  testator's  ^SS^^® 

estates.  and  devis^ 

the  estate  to 
trustees  to 
By  the  Master's  report  it  appeared,  that  in  182S,  the  convey  the 

testator  Amos  Bake  and  his  brother  Nathan  Bake  were  ^th^oth^ 

seised  of  an  estate  in  the  county  of  York,  in  equal  moie^  tenant  in 

.     ;,         ,       .  , .  common  and 

ties  as  tenants  m  common  m  fee;  that  it  was  subject  to  his  heirs,  and 

the  right  of  dower  of  Mary,  the  wife  of  Amos  Bake,  and  ^  receive  a 
^  '^^  '  conveyance  of 

to  a  mortgage  of  4000/.,  and  that  in  September  1823,  the  other  part; 

>f«»/ic  and  he  devised 
^^*  it  and  all  hb 
res!  and  personal  estate  to  his  trustees  to  recdve  the  rents  and  pay  an  annuity  to 
his  widow  &c.  &c    Held,  that  the  widow  was  bound  to  elect. 

A  widow,  in  a  case  in  which  she  was  bound  to  elect  between  her  dower  and  an 
annuity  given  by  her  husband's  wiU,  received  the  annuity  for  five  years.  Held  that 
she  bad  not,  under  the  circumstances,  elected. 

A  widow  concurred  in  a  partition  of  her  husband's  estate,  and  released  a  moiety 
allotted  to  the  other  tenant  in  common  from  her  dower ;  the  other  moietv  was  con- 
veyed to  the  trustees  of  her  husband's  will.  Held,  that  she  was  entitled  to  dower 
out  of  the  entirety  of  the  latter  moiety.  ^ 

H4 
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1641.       Amos  and  his  brother  Nathan  enteted  into  an  agreement 

^"^"^^^^^    to  effect  a  pardtion  of  the  estate  in  a  particular  way. 
;Bxtnard  ^  '^  ^ 

^^^^  Amos  Bake  made  his  will  dated  September  1885,  and 

thereby,  after  referring  to  his  title  to  the  properQr  in 
question,  and  to  his  agreement  with  his  brother  to  effect 
a  partition,  he  confirmed  the  said  agreement,  and  devised 
the  estate  to  two  trustees,  in  trust  to  carry  the  agree- 
ment into  effect,  and  to  execute  conveyances  for  convey- 
ing to  his  brother,  his  heirs  and  assigns,  the  part  agreed 
to  be  taken  by  him,  and  to  take  conveyances  of  the  part 
agreed  to  be  taken  by  the  testator,  **  which  said  here- 
ditaments so  conveyed  and  assured  unto  hb  trustees  ; 
and  in  the  mean  time  his  equi^  therein  he  gave,  de- 
vised, and  bequeathed,  together  with  all  and  whatsoever 
his  real  and  personal  estate^"  unto  his  said  trustees, 
upon  trust  to  let  his  said  real  estates,  and  receive  the 
rents  thereof,  and  thereout  to  pay  his  debts,  and  to 
invest  the  residue ;  and  out  of  the  rents,  dividends,  &c 
of  his  real  and  personal  estate  to  pay  his  wife  an  annuity 
of  20/.  half-yearly  for  life^  and  then  to  pay  the  residue 
towards  the  maintenance,  &c.  of  his  children;  and  when 
and  so  soon  as  his  youngest  child  should  attein  twenty- 
one,  upon  trust  to  divide,  convey,  and  assure  the  trust 
premises  (subject  to  his  wife's  annuity)  amongst  his 
children  then  living,  and  if  they  should  all  die  under 
twen^-one  without  issue,  then  to  convey  to  his  right 
heirs,  augmenting  his  widow's  annuity  to  SOL  a  year. 

The  testator  had  other  freeholds.  He  died  on  the 
24th  day  of  Sq)tember  182S;  and  in  April  1824,  a  deed 
for  the  purpose  of  carrying  the  agreement  for  partition 
into  execution,  was  executed  between  Nathan  Bake  and 
his  wife  of  the  first  part,  the  trustees  of  the  will  of  Amos 
of  the  second  part,  Mary  the  widow  of^mo^  of  the  third 
^  part,  and  a  trustee  for  the  purposes  of  the  deed  of  the 

fourth 


Rbtnard 
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Jborth  part,  and  therebjr,  certain  parts  of  the  estate  were        1841. 
eoawejed  to  Nathan  Bake,  and  the  remainder  were  con- 
veyed to  the  trustees  of  the  will  of  Amos  and  Maty^  and 
It  was  agreed  that  the  monies^  by  the  will  given  to  Mary^       Spbncb. 
the  widow,  should  be  charged  only  on  the  part  of  the 
estate  conyeyed  to  the  trustees  of  the  will  oi  Amos^  and 
for  the  nommal  consideration  therein,  Mary  the  widow 
rdeased  the  portion  allotted  to  Nathan^  *^  of  and  from 
the  several  annuities  of  202.  and  SOL^  provided  or  in- 
tended to  be  provided  for  her,  in  and  by  the  will  of 
Amo$  Bake^  and  all  arrears  thereof,  and  of  and  from  all 
dower,  right  and  title  to  dower  and  thirds,  free  bench, 
and  other  estate,  &c.  of  her  Mary  Bake!* 

Mary  Bake^  the  widow,  married  John  fVray  on  the 
S0thof4pn7l826. 

It  appeared  that  for  five  years  after  the  testator's 
death,  his  widow  received  from  the  trustees  the  annuity 
of  20iL  a  year.  There  was  conflicting  evidence  as  to 
the  knowledge  of  the  widow  of  her  rights,  and  as  to  her 
intention  to  elect;  the  trustee  affirming  that  she  was 
folly  informed  of  the  nature  and  terms  of  the  testator's 
will,  and  was  fiilly  aware  and  cognizant  of  her  right  to 
dower  out  of  the  testator's  ireehold  estates  previous  to 
receiving  any  annuity ;  and  on  the  other  hand,  Mary  the 
widow  deposed)  that  she  acted  under  the  guidance  of 
the  trustees;  and  that  when  she  received  the  annuity, 
she  was  not  aware  that  she  was  entitled  to  make  any 
election,  or  that  by  accepting  the  annuity  she  would 
relinquish  any  claim  to  dower ;  that  she  had  never  been 
made  acquamted  that  she  had  any  right  to  dower,  and 
that,  though  she  joined  in  the  deed  for  the  purpose  of 
releasing  her  dower  in  part  of  the  real  estates,  she  was 
not  aware  of  the  nature  of  dower,  but  signed  the  deed 

at  the  request  of  the  trustees. 

The 
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1841«  The  Master  ibund  that  the  widow  was  entitled  to 

^^"^^'^"^'^    dower  out  of  one  undivided  moiety  of  that  part  of  the 
Reynard  ^  ^ 

V.  hereditaments  conveyed  to  the  trustees  of  the  husband's 

Spbncb.  ^m^  ^^^  Yie  submitted  whether  she  was  not  in  equity,  i£ 
not  at  law,  entitled  to  one  third  of  the  other  undivided 
moiety  during  her  life  in  lieu  of  her  dower  in  the 
part  conveyed  to  Nathan  Bate;  and  that  she  was  bound 
to  elect  to  take  the  annui^  or  dower ;  and  the  lifaster 
was  of  opinion,  that  under  the  circumstances  she  ought 
not  to  be  considered  as  having  elected. 

No  exceptions  were  taken  to  the  report,  and  the  cause 
now  came  on  for  further  directions* 

Mr.  Kinderdey  and  Mr.  6.  Y.  Bobson^  for  the  Plain- 
ti£r,  a  mortgage  creditor,  contended,  first,  that  under  the 
will  of  the  testator,  the  widow  was  bound  to  elect  be- 
tween her  dower  and  the  provision  made  for  her  by  the 
will,  as  the  provisions  made  for  her  by  the  will  were  in- 
consistent with  the  assertion  by  the  widow  of  her  right 
to  dower.  Roadley  v.  Dixon  (a).  Villa  Real  v.  Gakoajf  (6), 
Miall  V.  Brain  (c),  Birmingham  v.  Kirwan  {d)j  for  that 
the  trustees  alone  were  to  convey,  and  the  portion  of 
the  estate  held  by  the  testator  with  his  brother  was 
comprised  in  the  general  devise. 

Secondly,  they  contended,  that  she  had  elected  to  take 
under  the  will.  On  this  they  cited  Brice  v.  Brice{e\  and 
argued  that  the  mortgagee  would  be  prejudiced,  if  the 
widow  were  not  held  to  have  acquiesced  and  elected* 

Thirdly,  they  contended,  that  if  the  Plaintiff  was 
wrong  on  the  second  point,  then  that  the  widow  was 

not 

'  (a)  3  Ruts.  192.  (c)  4  Mad,  119. 

(6)  1  B.  a  a  292.  n.,  and  (d)  2  Seh.  4*  Lef,  453. 

AmblcTf  662.  le)  2  MoUcsf,  21. 
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not  entitled  to  dower  out  of  the  whole  moiety  of  the        1841. 
hereditaments  allotted  to  the  trustees  of  the  will,  but     ^I^^ 
out  of  a  moiety  only ;  for  though,  by  the  deed  of  April  v. 

1824^  the  widow  gave  up  her  right  over  the  portion 
allotted  to  the  other  tenant  in  common,  yet  she  acquired 
no  new  rights  over  the  remaining  moiety,  but  retained 
her  right  to  dower  out  of  the  moiety  of  that  moiety  only* 

Mr.  George  Turner  and  Mr.  Bloxam^  contrij  cited 
BumbM  V*  Bumbold.  (a) 

Mr.  Pemberton  and  Mr.  Atkinson^  for  trustees. 

Mr.  Siuartj  for  a  purchaser. 

The  Master  of  the  Rolls  considered  that  the 
widow's  claim  for  dower  was  inconsistent  with  the  pro- 
visions contained  in  the  testator's  will,  but  that  under 
the  circumstances  he  could  not  hold  that  she  had 
elected,  {h) 


The  widow  by  her  counsel  having  elected  to  take 
against  the  will, 

The  Master  of  the  Rolls  said,  I  should  have  thought 
that  some  more  direct  authority  on  the  remaining  point 
might  have  been  found.  I  will  not,  therefore^  decide 
until  I  have  looked  at  the  authorities. 

Before  the  execution  of  the  deed  of  April  1824,  the 
widow  was  entided  to  dower  out  of  the  undivided 
moiety  of  the  whole  estate.  By  the  partition  deed  in 
which  she  concurred,  she  expressly  released  her  from 

her 

(a)  3  Fes,  6S,  (6)  And  see  Dowion  v.  Bdl^  llfeen,  761. 
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1841.       her  annuity  and  any  right  of  dower,  the  moiety  allotted 
T^^*"^     to  the  other  tenant  in  common,  but  no  proviso  was 
V.  made  in  lieu  thereof.    It  is  dear  that  there  was  a  sab- 

"'*^'*  stitution  made  of  an  entirety  of  a  moie^  for  the  undi- 
vided moiety  of  the  entirety  of  the  estate,  and  the 
question  is,  whether  the  widow  was  not,  after  the  exe- 
cution of  the  deed,  entitled  to  the  same  rights  against 
the  entire  moiety  which,  by  means  of  the  arrangement, 
the  trustees  obtained,  as  she  previously  had  against  the 
undivided  moiety  of  the  whole. 


1%  5.  The  Master  of  the  Rolls. 

In  the  year  1823  Amos  Bake  and  Nathan  Bake  were 
entitled  to  a  certain  estate  as  tenants  in  common  in  fee. 
The  share  of  Amos  was  subject  to  the  dower  of  his  wife, 
and  the  whole  estate  was  subject  to  a  mortgage  in  fee 
for  securing  to  Thomas  Shaw  Banscrqft  Beade  the  pay- 
ment of  4000/.  and  interest 

In  September  of  the  same  year  Amos  and  Nathan 
agreed  to  divide  the  estate  between  them ;  a  partition 
seems  to  have  been  their  only  object.  Amos  made 
a 'will,  whereby  he  directed  his  trustees  to  carry  the 
agreement  into  effect;  and  then  devised  his  real  estates 
to  trustees  on  various  trusts,  amongst  which  was  a  trust 
to  pay  to  his  wife  an  annuity  of  20/.,  in  an  event  to  be 
increased  to  SOL  a  year. 

Amos  soon  afterwards  died,  and  on  the  20th  of  April 
1824  a  deed  was  executed  between  Nathan  Bake  and 
Elizabeth,  his  wife,  of  the  first  part ;  Joseph  Spence  and 
William  Spence,  the  trustees  of  the  will  of  Amos,  of  the 
second  part;  Mary  Bake,  the  widow  of  Amos,  of  the 
third  part;  and  Edward  Spence,  a  trustee  for  the  pur- 
pose of  the  deed,  of  the  fourth  part    The  sole  object 

of 
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of  this  deed  appears  to  have  been,  to  carry  into  effect        1841* 

the  agreement  for  a  partition  which  had  been  entered 

into  by  Amos  and  Nathan  in  the  lifetime  of  Amas^  and  v« 

to  apportion  the  charges.    Nathan^  for  himself,  and  his       Spencb.^ 

wife,  covenanted  that  they  would  levy  a  fine  of  the 

moiety  conveyed  to  the  trustees  of  the  will  of  Amog, 

with  a  view  to  discharge  the  same  from  the  dower  of 

EUzabeth^  the  wife  of  Nathan ;  and  it  being  agreed,  that 

the  annuities  given  to  Mary  by  the  will  of  Amos  should 

be  exclusively  charged  on  the  moiety  conveyed  to  the 

trustees  of  the  will  of  Amos^  Mary^  the  widow,  for  a 

nominal  consideration,  released  Nathan^  and  the  share 

or  moiety  conveyed  to  him,  from  the  annuities,  and  from 

all  dower,  right,  and  title  of  dower,  and  other  estate  of 

her  the  same  Mary^  of,  in,  to,  and  out  of  the  same 

premises. 

Being  of  opinion  that  Mary  Bake  the  widow,  who  is 
now  Mary  Wray^  was  entitled  to  dower  out  of  her  hus* 
band's  estate,  and  bound  to  elect  between  her  dower 
and  the  annuities  given  to  her  by  her  husband's  will, 
and  her  counsel  having  in  court  elected  to  take  her 
dower,  a  question  remains,  whether  she  is  entitled  to 
dower  out  of  the  moiety  conveyed  to  the  trustees  of  her 
late  husband's  will,  or  out  of  one  half  only  of  that  moiety. 

The  estate  in  severalty,  which  is  acquired  by  the  par- 
tition, if  within  the  description,  may  pass  by  the  words 
intended  to  apply  to  an  undivided  share. 

I  have  found  no  case  in  which  the  point  now  raised 
has  been  decided.  In  the  case  of  Suiton  v.  Bolfe  (a)  it 
was  contended  that  the  widow  of  a  tenant  in  common 
was  not  entitled  to  sue  dower  against  the  other  tenant 

in 
(a)  a  Lev.  a4» 


no 


1841. 


Retnard 

V, 
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in  common  before  partition,  and  the  contrary  was  de- 
cided.    The  argument  is  now  that  the  widow  is  not 
entitled  to  dower  out  of  the  whole  of  her  husband's 
share  after  partition;  but  I  own  that  I  see  no  good 
reason  for  it.     There  was  clearly  no  intention  in  any 
way  to  alter  any  right  which  the  widow  had  to  dower 
out  of  the  moiety  allotted  to  her  husband's  estate;  and 
it  appears  to  me,  that,  for  this  purpose,  the  husband  mast 
be  considered  to  have  had  an  estate  such  as  to  entide 
his  widow  to  dower  in  the  divided  share,  which,  on  the 
partition,  was  allotted  to  his   trustees  in  substitution 
for  the  undivided  share  to  which  he  was  previously 
entitled. 


In  the  case  of  Webb  v.  Temple  (a),  it  was  adjudged 
that  a  will  was  not  revoked  by  a  partition,  because 
there  was  no  intent  to  revoke,  nor  any  material  alter- 
ation of  the  estate,  for  before  the  partition  the  devisor 
had  a  third  part  in  the  manor,  and  after  the  partition  he 
had  a  third  part  of  the  manor. 

{a)  1  FreemoHj  542* 


[  May  6. 
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fbiS^  °^     ^pHIS  case  is  reported,  S  Beavan,  p.  624. 

agreed  to  sell 

«me  Md  '^^  cause  now  came  on  again  for  further  directions, 

filed  a  bill  for  and  on  a  petition  stating  that  the  assignee  under  the 
specific  per-       •       i  •n-       ^  . 

formance.    It  ^solvency  was  willmg  to  concur  m  a  conveyance  to  the 

turned  out,  Defendant ; 

that  the  estate  - 

was  vested  in  an  assignee  under  a  previous  insolvenc;^.  After  the  Master  had  made 
bis  report,  upon  a  reference  as  to  title,  the  assignee  in  insolvency  ofiered  to  concur 
in  the  sale:  Held,  that  a  good  title  could  be  made. 
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Defendant;  and  praying  that  on  the  PlaintifPs  procur-        1841. 
ing  the  assiii^nee   under  the  insolvency  to  join  in  the    o*^"^^^"*^^ 
conveyance  to  the  Defendant,  which  the  Plaintiff  under-  v. 

took  to  do,  the  Defendant  might  be  ordered  to  perform 
his  agreement,  or  that  it  might  be  referred  back  to  the 
Master  to  enquire  whether  a  good  title  could  now  be 
made. 

Mr.  PemberUm  and  Mr.  Teed^  for  the  Plaintiff,  cited 
Pakm  V.  Sogers  (a),  where  it  was  held,  that  **  If  on 
a  bill  for  specific  performance  by  the  vendor^  a  good 
tide  can  be  made  before  or  when  the  cause  comes 
on  for  further  directions,  a  specific  performance  will 
be  decreed  ;**  and  Esdaile  v.  Stephenson  (5),  where  Sir 
J.  Leach  observed,  ^^  That  if  the  Master  should  report 
against  the  title,  and  at  the  hearing  upon  further  di- 
rections, the  vendor  had  cured  the  defect,  the  Court 
would  then  compel  the  purchaser  to  take  the  title,  al- 
though it  would  not  suspend  the  contract,  with  a  view 
to  a  future  proceeding  to  perfect  the  title;  that  if  the 
&ct,  whether  the  vendor  could  at  the  hearing  cure  the 
defect,  were  in  question,  it  must  be  then  sent  back  to  the 
Master  to  review  his  report,  with  the  additional  cir- 
camstances/'  So  in  jetton  v.  Jones  (c),  where  an 
exception  to  a  report  in  favour  of  the  title  having,  on 
argument,  been  allowed,  leave  was  given  to  the  Plaintiff, 
some  time  afterwards,  to  go  again  before  the  Master,  for 
the  purpose  of  bringing  evidence  to  shew,  that  the  ob- 
jection which  the  Court  had  sustained  was  in  the  cir- 
cumstances immaterial;  they  also  cited  Portman  v. 
mi.{d) 

Mr. 

(a)  6  Mad.  S56.  {d)  1  Ruu.  8f  MyU  696.;  and 

(6)  6  Mad»  567.  see  DaXby  v.  Fvilcn^  1  Rutt.  Sf 

(c)  I  R%tu,  Sf  Mtfl.  694. ;  and  Myl,  296. ;  and  Andrews  v.  An- 

Z  Sm*  993.  drews,  5  Shn.  390. 
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1841.  Mr.  Kitiderdey,  corUrd.    The  Plaintiff  b  not  entitled 

^^^*V^^^    to  any  further  indulirence,  and  thb  bill  oairht  now  to  be 
V.  dismissed.    The  whole  controversy  between  the  parties 

Barrinoton.  y^^  been,  from  the  beginnings  whether  the  assignees 
under  the  bankruptcy  could  make  a  good  title.    That 
was  the  question  raised  by  the  pleadings,  and  discussed 
in  the  Master's  office  and  on  the  exceptions ;  and  it  is 
now  asked,  not  that  the  assignee  under  the  insolvency 
may  execute  the  contract,  but  that  a  further  reference 
may  be  made  to  the  Master.    The  general  rule  is,  that 
a  case  must  stand  on  the  circumstances  existing  at  the 
time  of  filing  of  the  bill  (a) ;  the  question  of  specific  per- 
formance is  a  deviation  from  the  rule,  and  if  a  party 
can  make  a  good  tide  at  the  hearing  on  further  direc- 
tions, the  Court  has  compelled  a  purchaser  to  take  it : 
but  the  Court  has  frequently  regretted  this  deviation. 
Cases  have  certainly  occurred  where  the  only  quesUoa 
has  been  whether  a  party  will  join  in  the  convey- 
ance, and  it  being  found,  on  further  directions,  that 
he  will  join,  thej  Court  has  decreed  a  specific  per- 
formance.    But  in  Lechme9'e  v.  Brasier  (6),  Lord  Eldon 
observes  on  this  practice,  **  I  must  say,  that  I  wOl  not 
extend  the  rule,  which  the  Court  has  adopted,  of  com- 
pelling a  purchaser  to  take  the  estate  where  a  title  is 
not  made  till  after  the  contract,  to  any  case  to  which  it 
has  not  already  been  applied.     The  rule  has  in  many 
instances  been  productive  of  great  hardship.**    If  then 
the  Court  will  not  extend  the  rule,  has  any  such  a  case 
as  the  present  ever  occurred?  This  is  not  a  case  in 
which,  if  the  insolvent  assignee  by  agreement  joins,  the 
title  will  be  perfect,  for  he  can  only  sell  in  the  form 
prescribed  by  the  act ;  Mather  v.  Priestman.  (c)     Nor 

is 

(a)  Btfme  v.  Byme^  1  Drury  561.;  and  Chamberlain  v.  Lee^ 

4*  H^.  71.,  and  Camnor  4>  L,  189.  10  SimonSy  444. 

(6)  S  J.  4-  W,  387.,  and  see  (e)  9  Sim.  552. 
Magennit  v,  Faiion,  S  MoUoy^ 
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is  it  a  case  in  which  the  points  have  been  overlooked        1841. 
by  the  Master;  but  this  very  point  has  been  the  sole   q^^^^"^ 
subject  of  discussion.     This  is  not  a  case  similar  to  v. 

that  of  a  dowress  who  agrees  to  release  her  right  to  P***^'*<=''0'^« 
dower;  here  the  assignees  have  duties  to  perform 
under  the  Insolvent  Act,  over  which  this  Court  has  no 
jurisdiction.  In  any  event  there  must  be  an  applica* 
tion  to  the  Insolvent  Court,  which  may  be  opposed, 
and  this  will  be  inconsistent  with  what  is  said  in  Esdaile 
V.  Stephenson^  that  **the  Court  will  not  suspend,  &c.'' 

After  all  this  lidgation  on  a  single  point,  it  is  asked 
that  the  case  may  stand  over,  and  not  that  the  assignee 
may  execute,  but  that  the  Plaintiff  may  go  before 
another  jurisdiction  and  see  if  he  can  patch  up  the 
defect  The  petition  ought,  therefore,  to  be  dismissed 
with  costs,  and  the  cause  immediately  disposed  of  on 
further  directions. 

Mr.  Teedf  in  reply. 

ne  Master  of  the  Rolls. 

'  The  only  doubt  I  have  in  this  case  is  about  the  form 
of  the  order.  I  certainly  think  the  Plaintiff  is  entitled 
to  relief  here ;  but  as  to  the  costs  of  the  suit,  that  raises 
another  and  quite  a  distinct  consideration. 

It  appears,  under  the  circumstances  stated,  that  now 
the  Plaintiff  can  probably  make  a  good  title,  but  I  must 
hesitate  before  I  declare  that  at  present. 

The  question  discussed  before  me  on  a  former  oc- 
casion, was  whether  the  want  of  the  concurrence  of  the 
assignee  under  the  insolvency  was  an  objection  to  the 
title  or  to  the  conveyance.     I  considered  it  to  be,  and 

Vol.  IV.  /  I  think 


Barrington. 
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1841*        I  think  it  now,  an  objection  to  the  title ;  but  the  cause 
SiDEBOTHAM  ^^^^^S  ^^  ^^^  furthcr  directions,  it  is  represented   to 
V,  me  that  the  Plaintiff  can  now  make  a  good  title  by  the 

concurrence  of  the  assignee*     It  is  however  suggested 
that  something  more  than  the  concurrence  of  the  as- 
signee in  the  insolvency  is  required ;  and  the  question 
is,  whether  I  ought  to  assume  in  this  case  that  the  as- 
signee in  the  insolvency  can  and  will  do  his  duty.      If 
the  objection  was,  that  there  was  not  proof  of  his  offering 
to  concur,  I  would  direct  the  matter  to  stand  over  for 
further  enquiry  upon  it.     But  the  parties  have  admitted 
before  the  Master  that  there  are  assets,  arising  from  the 
purchase  money,  sufficient  to  pay  all  the  debts  of  the  in- 
solvency ;  and  if  it  be  clear  that  the  assignee  has  offered 
to  join  in  the  conveyance,  I  think  I  should  be  justified 
in  assuming  that  he  will  do  his  duty  when  he  concurs 
in  the  conveyance;  and  that  if  he  cannot  do  it  of  his 
own  authority,  he  will  procure  any  further  authority 
which  may  be  required.     I  ought,  however,  to  have 
his  undertaking  not  only  that  it  shall  be  done,  but 
that  it  shall  be  done  within  a  limited  time.     If  there  be 
any  question  whether  his  joining  in  the  conveyance,  if 
properly  made,  would,  together  with  the  other  circum- 
stances, make  a  good  title,  then  I  think  the  second, 
and  not  the  first  part  of  the  prayer,  ought  now  to  be 
granted  ;  namely,  the  reference  to  the  Master.     If  the 
parties  desire  to  have  this  matter  further  investigated, 
then  I  will  refer  it  to  the  Master,  to  enquire  whether 
the  fact  of  the  assignee  of  the  insolvency  joining  in  the 
conveyance,  together  with  the  other  facts  of  the  case, 
will  enable  the  vendor  to  make  a  good  title. 
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SAUNDERS  V.  VAUTIER.  May  7. 

THE  testator  Richard  Wright,  by  his  will,  "gave  WhenalMacy 
18  directed  to 

and  bequeathed  to  his  executors  and  trustees  there-  accumulate 

inafter  name(}  all  the  East  India  stock  which  should  for  a  certain 

...  period,  or 

be  Standing  in  his  name  at  the  time  of  his  death,  upon  where  the  ; 

trust  to  accumulate  the  interest  and  dividends  which  postponed* the 

should  accrue  due  thereon,  until  Daniel  Wright  Vautier  legatee,  if  he 

should  attain  his  age  of  twenty-five  years,  and  then  to  \^^^  \^^^^ 

wj  or  transfer  the  principal  of  such  East  India  stock,  fea»ibje  inte- 

.  ,  ,  restj  18  not 

together  with  such  accumulated  interest  and  dividends,  bound  to  wait 

unto  the  said  Daniel  Wright  Vautier,  his  executors,  «?'»]. 'he  ex- 

°  '  piration  of 

administrators,  and  assigns  absolutely."     And  the  tes-  that  period, 

tator  devised  and  bequeathed  his  residuary  real,  and  quir^pLJ^t 

personal  estate  to  the  persons  in  his  will  named.  uie  moment 

he  is  com- 
petent to  give 

The  sum  of  2000/.  East  India  stock  was  standing  «  valid  dis- 

charge, 
in  the  testator's  name  at  his  death  in  18  32.    A  suit  was 

afterwards  instituted  for  the  administration  of  the  tes- 
tator's estate;  and  Daniel  Wright  Vautier  being  an 
bfant,  a  reference  in  the  cause  was  made  to  the  Master, 
to  approve  of  a  sum  to  be  allowed  for  his  maintenance. 
The  Master  reported  his  fortune  to  consist  of  the  East 
India  stock  in  question,  and  reported  that  10021  a  year 
onght  to  be  allowed  for  his  maintenance  out  of  the 
dividends  thereof. 


Sit  C  C  Pepys^  who  was  then  Master  of  the  Rolls, 
by  an  order  dated  the  25th  of  July  1835,  confirmed 
the  report,  and  ordered  the  payment  of  100/.  a  year 
OQt  of  the  dividends  of  the  East  India  stock,  for  the 
Duuntenance  of  the  infant  Daniel  Wright  Vautier. 

I  2  Daniel 


lis 


1841. 


Saunders 

V, 

Vautibr. 
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Daniel  Wright  Vautier  attained  twenty-one  in  March 
1841»  and  presented  a  petition  to  have  a  transfer  of  the 
fund  to  him. 

Mr*  Pemberton  argued  that  the  petitioner  had  a  vested 
interest,  and  that  as  the  accumulation  and  postpone- 
ment of  payment  was  for  his  benefit  alone,  he  might 
waive  it  and  call  for  an  immediate  transfer  of  the  fund ; 
Josselyn  v.  Josselyn*  {a) 

The  Master  of  the  Rolls.  I  think  that  principle 
has  been  repeatedly  acted  upon;  and  where  a  legacy 
is  directed  to  accumulate  for  a  certain  period,  or  where 
the  payment  is  postponed,  the  legatee,  if  he  has  an  ab- 
solute indefeasible  interest  in  the  legacy,  is  not  bound 
to  wait  until  the  expiration  of  that  period,  but  may  re* 
quire  payment  the  moment  he  is  competent  to  give  a 
valid  discharge. 

Mr.  Kindersley^  for  the  residuary  legatees,  most  of 
whom  were  infants,  was  proceeding  to  argue  that  the 
petitioner  did  not  take  a  vested  interest  until  he  attained 
twenty-five^  but 

The  Master  of  the  Rolls  observed  that  the  contrary 
must  have  been  decided  or  assumed  when  the  order  for 
maintenance  had  been  made  by  the  present  Lord  Chan-^ 
cellor.  He  did  not  at  present  see  any  reason  to  doubt 
the  propriety  of  that  order,  but  the  argument  must  as- 
sume it  to  be  erroneous,  and  call  upon  him  to  decide  in 
a  different  manner,  and  he  thought  that  it  would  be 
inconvenient  to  argue  again  in  this  Court  a  point  on 
which  the  Judge  of  the  Court  of  Rehearing  had  pro- 
bably already  expressed  an  opinion. 

ITie 


(a)  9  Sim,  6 J. 
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The  cause  stocxl  over,  with  liberty  to  apply  to  the 
Lord  Chancellor  (a),  when  the  Lord  Chancellor  held 
the  legacy  vested,  and  ordered  the  transfer. 

(a)  See  1  Cr.  ^  Pk.  840. 


1841. 


Saundbrs 

V, 

Vautier. 


CURRIE  V.  GOULD. 


Afa^  7. 


'T^HE  testator  bequeathed  in  the  following  terms :  — 
"  To  my  sister  Ann^  the  wife  of  Thonms  Currie^ 
near  Edinburgh  (his  exact  place  of  residence  may  ke 
learned  from  my  brother  Henry  of  that  place),  the  sum 
of  500/.  sterling,  which  sum,  in  case  of  her  deaths  either 
before  or  after  me^  is  to  devolve  to  her  child  or  childrpt^ 
or  in  the  event  of  their  being  also  dead  at  her  decease, 
the  balance,  after  paying  her  husband  50/.,  to  become 
the  property  of  my  daughter  Ann^**  meaning  the  De- 
fendant Ann  BurrelL 

The  testator  died  in  1791. 

Ann  Currie  had  three  children,  Jane^  William^  and 
JameSn 


Bequest  of 
500/.  to  A.f 
and  io  case  of 
lier  death, 
either  before 
or  after  the 
testator,  to 
devolve  to  her 
child  or  chil- 
dren, or  in  the 
event  of  their 
being  also 
dead  at  her 
decease,  to  B. 
There  were 
three  children, 
one  of  whom 
onlv  survived. 
Held,  that  he 
was  entitled 
to  the  whole 
fund. 


Jane  died  in  18S0,  William  in  1836,  and  their  mother 
Ann  Curri^  died  in  1837.  James  was,  therefore,  the 
only  child  who  survived  her;  he  afterwards  died  in 
1840. 


The  legiicy  being  in  Court,  the  legal  personal  repre* 
sentative  oi  James  presented  a  petition  praying  payment 

/S.  of 
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1841. 


of  the  whole  sum,  on  the  ground  that  James 
only  child  who  survived  Ann  Currie* 


the 


The  petition  came  on  upon  a  former  day,  when  the 
Master  of  the  Rolls  directed  it  to  stand  over,  in  order 
that  the  personal  representatives  of  the  other  children 
might  appear. 

Mr.  Moorej  for  the  petitioner,  now  conteDded,  that 
James  Currie,  as  the  surviving  child,  was,  by  the  terms 
of  the  bequest,  entided  to  the  whole  interest;  or  if  not, 
then  that  the  gift  was  to  the  children  of  Ann  Currie  as 
joint  tenants,  and  that  James  Currie  had  become  en- 
titled thereto  by  survivorship.  He  cited  Campbell  v. 
CmmpbelL  (a) 

Mr.  Tkamer^  for  the  representatives  of  William  Currie^ 
contriU     To  constitute  a  joint  tenancy,  the  shares  must 
all  vest  at  the  same  time ;  here  they  vested  in  the  chil« 
dren  from  time  to  time  as  they  were  bom,  and  they 
must,  therefore,  have  taken  as  tenants  in    common; 
Woodgate  v.  Unwin.  (A)     He  argued  also  that  this  was 
the  common  case  of  a  gift  to  A.  for  life,  with  remainder  to 
her  children,  which  would  let  in  all  her  children  to  take 
vested  interests  at  their  births ;  and  that  the  gift  over, 
being  in  case  of  all  the  children  being  dead  at  the  de- 
cease of  Ann  Currie^  had  never  taken  effect ;  that  conse- 
quently the  previous  vested  gifts  to  the  several  children 
remained  unaffected,  and  the  representatives  of  each  child 
were  severally  entitled  to  a  third  of  the  fund.    He  cited 
Sturgess  v.  Pearson  {c),  and  Harrison  v.  Foreman,  (d) 


Mr.  Moorey  in  reply. 


Tie 


(a)  4  J?ro.  aC.15. 

{b)  4  Sim.  1S9.,  Co.  Litt.  188.  a. 


(e)  4  Mad.  411. 
(<0  5  Ves.  807., 
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The  Master  of  the  Rolls  considered  that  the  child        1841. 
living  at  the  death  of  Ann  Currie  was  alone  entitled,  and       cubrie^ 

he  directed  payment  to  the  petitioner  accordingly.  o. 

Gould. 


BALLS  V.  MARGRAVE.  May  s. 

nnmS  case  is  reported  anti^  S  Beavauj   284*.   488.  AbQIofdb- 
■^    The  Defendant  put  in  his  answer;  to  the  amended  fiiedby^ 

bill,  and  thereby  admitted  he  had  in  his  possession  the  f"ignec  of  the 

lessor  against 
lease  from  Cheek  to  B(mUind^  signed  by   Cheek  alone,  the  assignee  of 

and  an  assignment  by  way  of  mortgage  from  Lady  .  ?  y*®®  *** 
Daniel  to  the  Plaintiff's  &ther,  in  trust  to  secure  cer«  action  at  law 
tain  monies,  and,  in  default  of  payment,  in  trust  to  sell.  Q^nts  in  the 

The  Defendant,  however,  refused  to  produce  them,  on  J^**®* ,  ^1*® 

^  latter  had  the 

the  ground  that  the  property  was  vested  in  him,  upon  lease  and  as- 
trust  and  by  way  of  security,  and  that  William  Chinn,  J*?"™®"'  >? 

J        J  -^ '  ^      ^  'his  possession, 

as  executor  of  Lady  Daniel^  had  a  material  interest  in  but  stated  that 
the  lease,  which  he  said  might,  and  in  all  probability  property  by 
would,  be  greatly  injured  or  prejudiced  by  the  produc-  way  of  secu- 

tions  of  the  documents  in  question.  objected  to 

produce  them] 

tf*    1      Tki  •      /«•    I        *°  ^^®  absence 
It  was  now  moved,  on  the  part  of  the  Plaintiff,  that  of  the  party 

the  Defendant  might  produce  these  documents.  Muitv  ofr^^ 

demption. 

Mr.  Pemberton  and  Mr.  J.  H.  Taylor^  in  support  of  J^^  bound  to 

the  motion.  produce  them 

for  the  Plain- 
tiff's in- 

Mr.  Kindersleif  and  Mr.  Evans^  contra^  contended  that  •Paction, 
the  production  could  not  be  had  in  the  absence  of 
CSiinn.    They  cited  Lambert  v.  B(^er$.  (a) 

The 
(a)  9Mer^^9^9, 
74 
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1841.  The  Master  of  the  Rolls. 

Balls  The  PlaintifF  is,  no  doubt,  entitled  to  the  prodaction 

Mabgrave.  of  both  these  documents. 


See  Hercy  t.  Ferren^  anie^  p.  96. 


March  8.  STRICKLAND  v.  STRICKLAND. 

Default  of  nx  nHHIS  was  a  motion  to  dismiss  a  bill  for  want  of  pro« 

days  in  ob-        X  secution,  under  the  amended  1 7  th  General  Order  of 
taming  ana  ' 

serving  an  April  1828  (fl),  by  which  it  is  ordered :  "  That  where  the 
mis^on  Held"  PlaintiflF  files  a  replication  without  having  been  served 

not  such  a  ^{^h  a  notice  of  motion  to  dismiss  the  bill  for  want  of 
want  of  due  .        i       i    «  .i         »  ^        •  •  j  • 

diligence  as      prosecution,  he  shall  serve  the  subpoena  to  rejom,  and  in 

nrf^'d  ^^  *  case  he  requires  a  commission  to  examine  witnesses,  shall 
an  order  to  dis-  obtain  and  serve  an  order  for  such  commission  within 
mh^Order  three  weeks  from  the  filing  of  the  replication ;  and  such 
and  a  motion  commission  shall,  at  the  latest,  be  returnable  on  the  first 
was  refused  return  of  the  second  term  then  next  following ;  and  the 
without  costs.  Piaintifi* shall  give  his  rulesto  produce  witnesses  and  pass 

publication  at  the  latest  in  the  same  term,  and  shall  set 
down  his  cause  for  hearing,  and  duly  serve  the  subpcena 
to  hear  judgment,  returnable  ip  the  succeeding  term ; 
and  if  the  Plaintiff  shall  make  default  herein,  then, 
upon  application  by  the  Defendant  upon  notice  of  mo- 
tion, the  Plaintiff's  bill  shall  stand  dismissed  out  of 
Court,  with  costs,  unless  the  Court  shall  make  special 
order  to  the  contrary." 

On  the  27th  of  January  the  Pluntiff  filed  a  replica- 
tion, without  having  been  served  with  a  notice  of  motion 
to  dismiss. 

On 

(a)  Ordmes  Coil  13. 


Strickland 

V. 
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On  the  17th  of  February,  the  three  weeks  mentioned        1841. 
in  the  order  expired.     On  the  20th  of  Februaty  the 
PlaiDti£r  served  a  subptxna  to  rejoin  and  obtain,  ex  parte, 
a  commbsion  to  examine  witnesses ;  and  Strickland. 

On  the  2Sd  of  February  he  served  the  order  for  the 
commission* 

The  Defendant  thereupon  on  the  Ist  of  March  gave 
notice  to  dismiss  for  want  of  prosecution. 

Mr.  L.  Shadwell,  in  support  of  the  motion.  The 
Plaintiff  requires  a  commission,  and  therefore  the  case 
falls  within  the  17th  Order.  He  cannot  now  abandon 
the  order  for  a  commission ;  JRayson  v.  Lees,  (a)  The 
Plaintiff  has  failed  in  serving  his  subpeena  to  rejoin, 
and  obtain  and  serve  the  order  for  a  commission  within 
three  weeks  after  the  replication,  according  to  the  ex- 
igency of  the  17th  Order,  and  the  Defendant  is  therefore 
entitled  to  have  the  bill  dismissed,  with  costs.  The  case 
is  like  White  v.  Smith  {b) ;  there  the  replication  was  filed 
on  the  4th  of  November,  the  three  weeks  expired  on  the 
25th,  and  nothing  was  done  pursuant  to  the  order;  the 
Court  considered,  that  as  the  case  did  not  fall  within 
the  exception  of  Williams  v.  Janaway  (c),  the  Defendant 
was  entitled,  under  the  17th  Order,  to  move  to  dismiss. 
There  has  been  no  delay  on  the  part  of  the  Defendant, 
to  deprive  him  of  the  benefit  of  the  order,  as  in  Femes 
V.  Hutchinson  {d) ;  and  the  Court  will  not  relieve  the 
Plsuntiff  from  the  consequences  of  his  neglect  to  comply 
with  the  exigency  of  its  order ;  Walmsley  v.  Froude  {e) ; 
WhaUey  v.  Pepper,  (g) 

Mr. 

(a)  1  Ketn^  14.  {d)  1  Ruti,  4>  Myl  29. 

[h)  1  Keeuy  SSI.  {e)  1  Ruu.  4*  Mifl.  534. 

ip)  6  Sim.  77.  (g)  S  Sim.  ^05. 
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1841.  Mr.  BeiheUy  coniri.     The  Plaintiff  has    not    been 

^^^^^"^^"^    guilty  of  any  culpable  Diligence ;  the  only  ground  of 

V.  complaint  is,  that  be  took  a  step  three  days  too  late. 

Stricklaio). 

The  meaning  of  the  words  ^^  if  the  plaintiff  shall  make 
default  herein,"  used  in  the  1 7th  Order,  is   not  if  he 
make  de&ult  in  taking  one  of  the  steps,  but. if  he  make 
default  in  all.    The  subpoena  to  rejoin  having  been 
served  before  notice  of  the  motion  was  given,  and  the 
cause  being  at  issue,  it  is  now  competent  for  the  De- 
fendant to  take  all  the  subsequent  steps:  he  therefore 
cannot  mpve  to  dismiss,  but  must  prosecute   the  suit 
himself;  Anon,  (a)     If  the  commission  be  not  duly  pro- 
secuted, the  Defendant  may  obtain  one,  and  proceed 
under  the  l?th  Order. 

Mr.  Shadwell,  in  reply,  referred  to  Garden  v.  Man- 
ning (ft);  Earl  Ferrers  v.  Shirley  (c) ;  Smith  v.  Oliver  (d); 
Crooke  V,  TVery  {e) ;  Padmore  v.  Bo^field.  (g) 

The  Master  of  the  Rolls. 

The  object  of  the  17th  Order  is  to  secure  due  dili- 
gence on  the  part  of  the  Plaintiff,  in  the  prosecution  of 
his  suit  The  replication  was,  in  this  case,  filed  on  the 
27th  of  January;  and  it  seems  the  Plaintiff  required  a 
commission ;  but  of  its  necessity  he  did  Qot  for  some  time 
after  give  any  intimation  to  the  other  parties.  He  did 
not  comply  with  the  terms  of  the  17th  Order,  because 
he  did  not  serve  the  order  for  a  commission  within  the 
three  weeks ;  the  Defendant  could  not,  immediately  upon 
the  expiration  of  the  three  weeks,  move  to  dismiss  under 
the  17th  Order;  for  though  we  may  infer  from  the  result 

that 

(a)  5  .Sim.  497.  (<f)  S  Myl.  ^  Cr.  165. 

(b)  I  Xeetiy  580.  {e)  3  Afyl.  ^  Cr,  168. 

(c)  7  Sim.  484.  (g)  1  Beavon,  567. 
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that  the  Plaintiff  reqaired  a  commission,  yet  that  did        1841. 
not  then  appear ;  and  consequently  it  did  not  appear  that    Jj*"^^^ 
die  case  came  within  the  17th  Order.    The  commis-  o. 

sion  was  obtained  on  the  20th,  and  not  served  until  Strickland. 
die  23d.  A  subpoena  to  rejoin  has  been  served,  and 
the  cause  is  at  issue ;  and  this  act  of  diligence  b  sup- 
posed to  have  the  effect  of  giving  to  the  Diefendant  the 
right  to  dismiss  the  bill  o^t  of  Court,  as  if  there  had 
been  a  total  want  of  diligence.  Unless  the  words  of  the 
order  are  so  strong  that  it  is  not  possible  to  escape 
them,  I  would  not  make  siich  an  order. 

It  may  be  made  a  question,  whether,  after  the  expir- 
ation of  the  three  weeks,  the  Plaintiff  could  sue  out  a 
commission.  He  has,  however,  done  it,  and  I  am  asked 
to  consider  it  such  a  neglect  of  duty  that  I  ought  to 
order  the  bill  to  be  dismissed. 

The  Defendant  it  is  true  is  in  no  default  in  not  giving 
notice  sooner;  because,,  until  the  order  for  the  com- 
mission was  served,  he  was  not  in  a  position  to  move  to 
dismiss,  either  under  the  17th  Order  or  the  old  practice; 
but  it  does  not  appear  to  me  that  this  motion  can  be 
sustained.  As  the  Defendant  came  in  consequence  of 
the  Plaintiff's  failing  to  obtain  the  commission  within 
the  dme,  I  must  refuse  the  motion  without  costs,  (a) 


On  the  24th  of  March  an  application  was  made. by 
the  Plaintiff  to  discharge  the  ex  parte  order  for  com- 
mission, and  for  a  new  commission,  which,  after  some 
opposition,  was  granted* 

(a)  Affinned  Cr.  ^IPh.  151. 
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1841. 


May  8.  WALLER  V.  PEDLINGTON. 

Where  a  Oe-  A  BILL  was  filed  against  several  Defendants^  and 
to^disniiMU  "^^  amongst  them  against  the  Attorney-General ;  and 
intercepted  by  it  was  now  moved,  on  behalf  of  some  of  the  Defendants, 

by  the  Plain-     ^^^^  ^^^  ^^^^  might  be  dismissed  with  costs  for  want  of 

tiffbetween      prosecution, 
the  notice  of     ^ 
the  motion 

heard* the "^  The  dates  of  the  several  proceedings  in  the  cause 
Plaintiff  must  were  as  follows.  The  subpcenas  were  served  in  June 
oftheanpli.  1840,  and  in  December  1840  the  Defendants,  who  now 
cation.  moved,  filed  their  answers ;  but  the  Attorney-General's 

answer  was  not  filed  until  the  26th  of  February  1841, 
and  there  were  still  some  Defendants  who  had  not  an- 
swered the  bill. 

The  Defendants  gave  notice  of  this  motion  on  the 
26th  of  April  1841;  and  on  the  28th  of  the  same  month 
the  Plaintifi*  obtained  an  order  to  amend  his  bill. 

Mr.  PembertOTiy  in  support  of  the  motion,  after  ad- 
verting to  the  great  delay  in  getting  in  the  other  an- 
swers, asked,  that  if  the  order  to  amend  prevented  the 
dismissal  of  the  bill,  then  that  the  Plaintifi*  might  pay 
the  costs  of  this  application. 

Mr.  Stone^  contra* 

The  Master  of  the  Rolls. 

Where  a  party,  entitled  to  have  a  bill  dismissed  as 
against  him  for  want  of  prosecution,  makes  an  applica- 
tion to  this  Court  for  that  purpose,  and  is  prevented 

from 


P£DLINGTON. 
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from  obtaining  the  order,  by  some  step  taken  by  the        1841. 

Plaindff  after  service  of  the  notice  of  motion,  the  usual       \^llkr 

coarse  is,  to  order  the  Plaintiff  to  pay  the  costs  of  the  v. 

application.     Here  the  Plaintiff  can  only  excuse  the 

great  delay  in  the  prosecution  of  the  suit  by  shewing  that 

he  has  used  due  diligence  in  getting  in  the  answers  of 

the  other  Defendants,  {a)     There  has  been  considerable 

delay  in  getting  in  the  answer  of  the  Attorney-General ; 

but  even  now,  the  cause  cannot  go  on,  in  consequence  of 

the  answers  of  the  other  Defendants  not  having  been 

put  io.     If,  however,  the  Plaintiff  could   shew,   that 

using  due  diligence  he  could  not  have  got  in  the  answers 

of  the  other  Defendants,  that  would  be  an  answer  to 

this  application. 


The  Court  made  no  order  on  the  motion,  but  ordered 
tlie  Plaintiff  to  pay  the  costs  of  the  application. 

Reg.  Lib.  1840.  B.  621. 


(a)  Note. — See  the  following  Qeneral  Orders :  15th  and  1 6th 
ofAprU  1828,  and  the  26th  o£  December  1833,  OrtUnes  Can.  pages  8. 
10.  and  52. 
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1841. 


May  8.  NICKLIN  V.  PATTEN. 

Where  a  Oe-   ^|^HE  Defendant,  who  was  in  contempt  for  want   of 
contempt  for  *^"  answer,  filed  his  answer  on  the  20th  of  Febru- 

want  or  an-      ary^  without  paying  or  tendering  the  costs  of  the  con- 

8WGr  files  it  ^—^     *    »      c?  \d 

without  pay-    tempt.     The  Plaintiff  being  about  to  move  to  take  the 

ing  or  tender-  answer  off  the  file,  the  Defendant,  on  the  27th  of  Feb- 

ing  the  costs 

of  the  con-       ruary^  paid  the  costs  of  the  contempt,  which  were  ac- 

3'i^'       ~P»«»  by  the  PUintiff. 

afterwards  ac* 

Plaintiff^the*        ^^  ^^  2 1st  of  April  the  Plaintiff  took  exceptions  to 

time  to  except  the  Defendant's  answer  for  insufficiency,  and  referred 
under  the  4th    ,  l     ^  ■      r  »^ 

Order  (1888)    ^nem  on  the  Mn  oi  Mcy^ 

runs  from  the 

filing  of  the 

answer,  and  Under   the  4th   General  Order  of  April  18S8  (a), 

McVtoncJof  ^®  Plaintiff  is  to  be  aUowed  two  months  to  file  excep- 
the  costs.         tions,  and  which,  in  this  case,  if  reckoned  from  the  filing 

of  the  answer,  expired  on  the  18th  of  April;  but,  if 
reckoned  from  the  time  of  the  acceptance  of  the  costs, 
had  not  expired  at  the  time  when  the  Plaintiff  delivered 
the  exceptions. 

Mr.  Pemberton  and  Mr.  Heaihfield  now  moved  to 
discharge  the  order  referring  the  exceptions,  on  the 
ground  that  time  ran  from  filing  the  answer,  and  not 
from  the  time  of  clearing  the  contempt ;  that  by  force  of 
the  above  order  the  answer  became  sufficient  on  the 
18th  of  April.     They  cited  Sidgier  v.  Tyte.  {b) 

Mr.  Girdlestone  and  Mr.  Elmslet/^  contra^  contended 
that  as  the  Defendant  had  no  right  to  file  his  answer 

until 

{a)  Ordtnei  Can.  6.  (6)  1 1  Vet.  202. 


CASES  IN  CHANCERY. 

until  he  had  cleated  his  contempt,  time  was  to  be  com- 
puted from  the  acceptance  of  costs,  for  before  that  time 
it  was  competent  to  the  Plaintiff*  to  'move  to  have  the 
answer  taken  off  the  file  for  irregularity. 
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1841. 


NiCKLIN 
V, 

Patten. 


The  Master  of  the  Rolls. 

I  must  be  governed  by  the  4th  Order.  I  cannot 
introduce  a  new  term  into  it,  and  say  that  time  is  to  be 
reckoned,  not  from  the  filing  of  the  answer,  but  from 
the  acceptance  of  costs.  The  Plaintiff  might  have 
moved  to  take  the  answer  off  the  file,  but  instead  of  this 
he  accepted  the  costs  and  waived  the  irregularity: 
seven  days  were  thereby  lost.  If  the  Plaintiff  found 
that  he  had  not  time  to  file  his  exceptions,  he  ought  to 
have  applied  to  the  Court  to  be  at  liberty  to  file  them, 
but  he  has  thought  proper  to  file  them  without  regard 
to  the  terms  of  the  General  lOrder.  The  motion  must 
be  granted  with  costs. 


PEARCE  V.  GRAY. 


May  28.  SI, 


THE  Plaintiff  took   exceptions  to   the  Defendant's  though  a  De- 
r     t  '  ^     t      Tkr  1  t    f  fendant  may 

answer,  some  of  which  the  Master  on  the  2Sd  of  put  in  a 

April  allowed:   on  the   followincr  day  the  Defendant  [urfJ^er answer 
^  o        .^  before  the  cer- 

filed  a  further  answer.  tificate  of  the 

On   Master  as  to 
the  insuffi- 
dency  of  his  former  answer  has  been  filed^  yet  the  Plaintiff  cannot  refer  the  second 
aosver  until  after  the  filing  of  the  certificate. 

A  party  who  has  served  and  proceeded  on  an  irregular  order  of  course  is  not  at 
liberty  to  abandon  it,  upon  tender  to  his  adversary  of  the  costs.  The  order  must 
be  considered  as  a  valid  and  subsisting  order,  until  it  is  disposed  of  in  some  regular 
course,  and  when  costs  are  due  to  a  party,  the  amount  must  be  ascertained  in  a 
regular  course. 

Where  an  irregular  order  has  been  obtained,  no  subsequent  order  to  the  same 
effect  can  be  had  until  the  former  has  been  discharged. 
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1841.  On  the  28th  of  April,  and  berore  the  Mastei^s  cer- 

tificate had  been  filed,  the  Plaintiff  obtained  an  order  of 
course  to  refer  the  bill,  answer,  exceptions,  and  further 
answer.     This  order  was  served  on  the  DefeDdant  on 
the  following  day,  and  a  warrant  to  proceed  before  the 
Master  was  taken  out  and  served.     On  the  4th  of  J^ay 
the  parties  attended  before  the  Master,  when  an  objec- 
tion was  raised  that  the  certificate  had  not  been  Bled, 
and  which  was  admitted  to  be  good.     On  the  5th  of 
April  the  Defendant  gave  nodce  of  motion  to  discharge 
the  order  of  the  28th  of  April  for  irregularity,  and  the 
Plaintiff  on  the  same  day  filed  the  certificate,  and  gave 
notice  to  the  Defendant  that  he  abandoned  the  order  of 
the  28th  of  April,  and  he  tendered  at  first  6s.  Sd.  and 
afterwards  1/.  6s.  Sd.  for  costs. 

On  the  5th  of  May  the  Plaintiff  took  out  another 
order  of  reference  similar  to  that  of  the  28th  of  April, 
and  he  served  a  warrant  to  proceed  thereon  before  the 
Master  on  the  8th ;  and  he  also  gave  notice  to  the  De- 
fendant, that  if  he  persevered  in  his  notice  of  the  5th  of 
May  he  would  ask  for  costs.  On  the  8th  of  May  there 
was  an  attendance  ex  parte  before  the  Master,  and  ex* 
ceptions  were  allowed  on  the  order  of  reference  of  the 
5th  of  May. 

On  the  10th  of  May  an  order  was  obtained  by  the 
Plaintiff  for  leave  to  amend  his  bill,  and  that  the  De- 
fendant might  answer  the  amendments  and  exceptions 
together. 

Two  motions  were  now  made  on  behalf  of  the  De- 
fendant :  the  first  to  discharge  the  order  of  tlie  28th 
of  April,  and  the  second  to  discharge  the  orders  of  the 
5th  and  10th  of  May. 

Mr. 
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Mr.  BetheUj  for  the  Defendant.  1841. 

Mr.  Pemberton  and  Mr.  Dunn^  for  the  Plaintiff. 

See  Beames*s  Orders,  292.,  Wi/ntie  v.  Jackson  {a)^ 
Bushlon  V.  Troughion  (i),  Frisbj/  v.  Stafford  (c),  Ingham 
Y.  Ligham.  [d) 


The  Master  of  the  Rolls.  ^oy  51. 

It  is  not  denied  that  the  order  of  the  28th  of  April 
was  inadvertently  and  irregularly  obtained,  before  the 
Master's  certificate  was  filed ;  but  it  was  contended  that 
the  Plaintiff  had  a  right  to  abandon  the  order,  and  that 
upon  payment  of  costs  properly  incurred  by  the  De- 
fendant the  order  thus  abandoned  might  be  considered 
as  not  having  been  made ;  and  that  in  this  case  a  proper 
sum  was  tendered  to  the  Defendant  for  his  costs.  The 
ailment  appears  to  me  to  be  unfounded  on  both  points. 
A  party  who  has  obtained  an  order  of  course,  and  served 
and  proceeded  upon  it,  is  not  at  liberty  to  abandon  it 
upon  his  own  terms.  The  order  must  be  considered 
as  a  valid  and  subsisting  order,  until  it  is  disposed  of 
in  some  regular  course ;  and  when  costs  are  due  to  a 
party,  the  amount  must  be  ascertained  in  a  regular 
course. 

The  Plaintiff,  I  have  no  doubt,  made  the  mistake 
tbrough  mere  inadvertence;  but  the  mistake  could,  I 
diink,  be  corrected  only  by  discharging  the  order  of  the 
28th  of  April ;  and  I  am,  therefore,  of  opinion,  that 
the  first  of  the  motions  now  before  me  must  be  granted. 
And  as  it  further  appears  to  me,  that  until  the  order 

of 

(a)  %  S.^  S,  226.  (rf)  9  Shu  563.;  2  Ban.  Pr. 

(6)  2  Sim.  :io.  517.  • 

(c)  7  Sim.  365. 

Vol.  IV.  K 
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1841.  of  the  28th  of  April  was  discharged,  no  second  order 
to  the  same  effect  could  regularly  be  obtained,  I  am 
of  opinion,  that  the  order  of  the  5th  of  May^  the  pro- 
ceedings under  it,  and  the  order  of  the  10th  of  May^ 
are  all  irr^ular;  and  the  Defendant  never  having  ac- 
quiesced in  it,  was  not  bound  to  attend  before  the 
Master  on  the  8th  of  May. 

Motions  granted  with  costs. 


Jan.  24.  HILTON  V.  Lord  GRANVILLE. 

May  S4.  86. 

Junes.  9.  14.  —__..__, 

^I^HE  Plaintiff  was  a  copyholder,  holding  two  houses 
Plaintifl^  upon  in  the  manor  of  Newcastle-^nder-lA/nem     The  De- 

anapphcatioa  fendant  was  the  lessee  under  the  Crown  of  the  mines  of 
for  Bn  ex  parte 

injunction  coal  and  ironstone  in  that  manor.  Considerable  da^ 
materull^cts  ^^S^  having  been  done  to  the  neighbouring  houses, 
the  injunction  by  means  of  the  mining  operations  carried  on  in  the 
solved  on  that  vicinity,  and  great  apprehension  being  entertained  for 
ground  alone ;  the  safety  of  those  belonging  to  the  Plaintiff,  he  filed  a 
tiff  will  not  be  hill  for  an  injunction  to  restrain  the  Defendant  from  so 

allowed,  on  a  working  his  mines  as  to  injure  or  endanger  his  house. 
motion  to  dis-  °  ^     ^  ^  ''  ® 

solve,  to  main-  The  Plaintiff  had,  in  January  1841,  applied  ex  parte  to 
merits  then  ^^^  Master  of  the  Rolls  for  a  special  injunction,  which 
disclosed.  he  obtained,  and  a  motion  was  now  made  to  dissolve  it. 
righu  of  the     ^^^  '^^  ^^  ^^e  case  are  fully  stated  in  1  Craig  and 

l^^iefendMt  ^^^^^P^>  ^^^'^  *°^  ^^  judgment  of  the  Master  of  the 
are  le^al,  the     Rolls,  post^  p,  1 36. 

Plaintiff,  in  Mr 

asking  for  an 

injunction  to  protect  him  from'a  violation  of  his  alleged  legal  rights,  ought  to  shew 
that  the  right  oas  been  established,  or  that,  having  had  no  means  of  establishing  it 
but  the  right  being  primdfade  well  founded,  the  interference  of  this  Court  is  neces- 
sary, to  prevent  that  species  and  extent  of  mischief  which  this  Court  calls  irremedi* 
able,  before  the  right  can  be  established  by  legal  proceeding. 

Whether  a  custom  for  a  lord  to  prosecute  mining  operations  under  the  soil,  so  as 
to  destroy  the  buildings  of  the  copyholders,  without  making  any  compensation  is  a 
valid  custom.    Q,tuere. 
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Mn  Pemberfanf  Mr.  George  Thamer,  and  Mr.  Purvis j 
withoat  going  into  the  merits,  insisted  that  the  injono 
tioQ  ooght  to  be  dissolved;  on  the  ground  that  the 
Hamtiff,  in  applying  ex  parley  had  omitted  material 
ficts,  and  that  he  had  not  come  with  promptness,  and 
immediately  upon  his  apprehending  an  injunction  was 
necessary  to  prevent  an  alleged  irremediable  injury. 

Mr.  Kinderdey^  Mr.  BeiheU,  and  Mr.  Hardy,  coiUra, 
contended  that  there  was  no  suppression;  secondly, 
that  under  the  peculiar  circumstances,  the  Plaintiff  had 
come  with  due  diligence;  and,  thirdly,  that  inasmuch  as 
if  the  technical  objection  raised  by  the  Defendant  pre- 
vailed, it  would  become  necessary  again  to  discuss  the 
merits  on  another  motion  for  an  injunction,  the  more 
convenient  course  would  be  to  enter  at  once  into  the 
merits,  and  then  for  the  Court  to  deal  with  the  objection 
as  to  suppression  upon  the  consideration  of  costs. 

Mr.  PembertOHj  in  reply,  insisted  on  his  right  to  have 
the  case  decided  on  the  technical  points  raised. 

The  Master  of  the  Rolls. 

I  have  some  regret  in  deciding  this  case  on  such  nar- 
row grounds.  Whatever  may  be  the  value  of  the  pro- 
perty, the  Plaintiff  is  entitled  to  the  utmost  protection 
of  the  law;  but  he  must  bring  forward  his  case  con- 
sistently with  the  rules  of  the  Court,  one  of  which  is, 
that  an  ex  parte  injunction  cannot  be  maintained,  if  on 
the  ex  parte  application  any  material  facts  have  been 
suppressed.  Granting  ex  parte  injunctions  is  always  a 
very  arbitrary  proceeding;  it  is  making  an  order  against 
a  party  in  his  absence ;  but  it  is  most  important  that 
this  jurisdiction  of  the  Court  should  be  maintained, 
in  order  to  prevent  the  commission  of  irremediable 

mischief. 

K  2  When 


184L 


Hilton 

Lord 
Gbanvillb. 
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1841. 


Lord 
Gbantills. 
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When  the  application  was  made  for  this  injanctioD^ 
it  appeared,  from  the  Plaintiff's  own  statement,  that  he 
was  acquainted  with  the  damage  in  March ;  and  the  ap- 
plication for  the  injunction  not  having  been  made  ontil 
Majfj  I  should,  according  to  a  practice  which  I  have 
constantly  acted  on,  have  refused  to  grant  the  injunction 
ex  parte  ;  and  I  should  have  appointed  an  early  day  to 
hear  the  case  in  the  presence  of  both  parties.  This  ob- 
jecdon  was,  however,  met  by  a  statement,  that  it  was 
only  within  seven  days  that  the  Plaintiff  had  been  made 
acquainted  with  the  damage  which  threatened  his  house^ 
and  that  he  had,  in  the  meantime,  trusted  that  the 
mining  operations  would  have  been  so  carried  on  as  not 
to  injure  it. 

The  only  question  is,  whether,  under  the  circum* 
stances,  and  having  regard  to  the  facts  now  newly 
stated,  the  Plaintiff  and  his  advisers  were  justified  in 
trusting  in  that  way ;  and  on  hearing  the  affidavits  it  is 
impossible  to  say  they  ought,  or  to  doubt  that  Lord 
Granville  and  his  agent  intended  proceeding  towards  the 
Plaintiff's  house.  My  opinion  on  this  motion  is,  that  if 
I  had  known  the  facts,  now  brought  forward  for  the 
first  time,  I  should  not  have  granted  the  injunction  ex 
parte.  The  consequence  is^  that  this,  as  an  ex  parte 
injunction,  cannot  be  maintained,  and  it  must  be  dis- 
solved with  costs.  I  give  no  opinion  on  the  merits ;  it 
is  open  for  the  Plaintiff  to  move  on  notice  for  an 
injunction,  and  then  the  merits  will  have  to  be  con- 
sidered. 


Jvne  8.  The  Plaintiff  now  moved  for  a  special  injunction. 


Mr.  KindersUyj  Mr.  BetheU^  and  Mr.  Hardy ^  for  the 
Plaintiff. 

The 
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The  right  insisted  on  by  the  Defendant  cannot  be 
maintained ;  it  shocks  common  sense ;  for  not  only  does 
the  Defendant  claim  the  right  of  destroying  the  Plain- 
tiff's booses  by  his  mining  operations,  but  he  insists  that 
he  has  a  right  to  undermine  and  engulpb  all  the  build-* 
iDgs  on  the  manor,  including  the  parish  church,  the 
infirmary,  and  the  extensive  potteries,  without  even 
making  the  slightest  compensation  for  the  damage.  It 
appears  from  the  affidavits,  that  to  such  an  extent  has 
the  injury  been  carried,  that  77,  out  of  150  houses 
have  already  been  damaged*  This  claim  on  the  part 
of  the  Defendant  is  very  different  from  a  reasonable 
custom  to  sink  a  shaft  on  the  copyhold  land  to  enable 
the  lord  to  obtain  the  material. 
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The  way  in  which  the  Defendant  puts  his  case  does 
not,  however,  amount  to  a  custom ;  he  says,  that  for  a 
series  of  years  he,  and  the  former  lessees,  have  been 
accustomed  to  damage  houses  and  buildings  on  the 
manor,  without  making  any  compensation.  The  times, 
the  places,  and  the  names  of  the  parties  injured,  are  not 
stated.  This  does  not  amount  to  a  custom.  It  is  true 
occasional  and  accidental  damage  may  have  accrued, 
bat  here  the  lessee  boldly  claims  the  right  to  effect  a 
premeditated  intention  of  wholly  destroying  the  Plain- 
tiff's copyhold  estate. 


To  establish  a  valid  custom  there  must  be,  first,  an 
immemorial  usage;  and  secondly,  it  must  be  good  in 
pobt  of  law.  That  is,  it  must  be  defined,  certain,  and 
reasonable.  If  such  be  the  requisites,  the  right  claimed 
is  bad,  and  void  in  law,  and  no  usage  could  make  it 
good.  Such  a  custom  might  utterly  annihilate  the  pro- 
perty of  the  tenant,  and  would  be  inconsistent  with  the 
estate  granted  by  the  lord.    In  Broadbent  v.  Wilks  (a)  a 

custom 

(a)  WiUeiM  Rep^SSO. 

K  S 
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custom  was  claimed  by  the  lord,  when  be  bad  sank  pits 
on  the  freehold  landsf  part  of  the  manor,  to  cast  the 
rubbishi  &c.  on  the  customary  land,  near  such  pits,  there 
to  remain.    The  custom  was  held  void  as  unreasonable^ 
the  Court  observing^  *^  The  true  objections  to  the  cus*' 
torn  are,  that  it  would  be  uncertain  and  likewise  uki~ 
reasonable,  as  it  may  deprive  the  tenant  of  the  whole 
benefit  of  the  land;  and  it  cannot  be  presumed,  that 
the  tenant,  at  first,  would  come  into  such  an  agree- 
ment.''    This  decision  was  affirmed  in  the  Exchequer 
Chamber,  (a)     In  Badger  v.  Ford  {b)  it  was  held  that  a 
custom  for  the  lord  to  grant  leases  of  the  waste  of  the 
manor,  without  restriction,  was  bad  in  point  of  law. 
The  observation  of  Lord  TetUerden  strongly  applies  to 
the  present  case,  ^^  I  think  it  is  too  much  to  suppose  a 
reservation  of  a  power  by  the  lord,  at  the  time  of  the 
original  grant,  the  efiect  of  which  would  be  to  enable 
him  to  annihilate  the  right  of  common  altogether.   Such 
a  custom  cannot  exist"     The  same  point  was  held  in 
Arlett  V.  EUis  (c),  where  a  similar  sort  of  alleged  cus- 
tom was  held  bad,  ^*  because  it  would  go  to  the  destruc- 
tion of  the  rights  of  the  common  altogether."     The 
rights  are  wholly  inconsistent ;  and  although  one  custom 
may  qualify  another,  it  cannot  entirely  subvert  it    Sup* 
posing  the  Defendant,  by  custom,  to  have  a  right  to  the 
minerals,  he  is  bound  to  work  the  mines  in  a  reasonable 
manner,  as  seems  to  have  been  formerly  done,  and  leave 
proper  support  for  the  surface.   In  Harris  v.  Ibfding  {d) 
there  was  a  grant  of  this  surfiice  in  fee,  with  a  reserv- 
ation of  the  mines,  with  liberty  of  ingress,  and  to  dig 
and  sink  shafb.     It  was  held  that  the  grantor  was  not 
entitled  to  take  all  the  mines;  but  only  so  much  as  he 
could  get,  leaving  a  reasonable  support  for  the  surface. 

There 


(a)  8  Strange^  1224. 
lb)  3  Bam,  if  Aid.  153. 


(c)  7  B.4r  C.  546. 

(d)  SM.^  W.GO. 
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There  is  this  further  gronnd  for  equitable  relief:  the        1841. 
Defendant  and  his  father  have  stood  by  and  allowed      ^^^^ 
the  houses  to  be  built  by  the  copyholders ;  so  that  if  the  v. 

lessee  had  the  right  contended  for,  the  Plaintiff  would    QtLA^ytLLE/ 
be  still  entitled  to  the  iqunction.     If  a  party  build  a 
house  near  the  boundary,  the  Court  would  not  permit 
his  neighbour,  after  a  lapse  of  years,  so  to  deal  with  his 
own  land,  as  to  destroy  the  house  of  his  neighbour. 

The  plea  iaPaddod^s  action  {a)  admitted  the  liability 
to  make  a  reasonable  compensation  to  the  tenant  If, 
then,  the  Defendant  be  liable  to  make  compensation,  be 
ought  to  be  prevented  committing  an  injury  which  is 
mcapable  of  compensation.  The  right  of  the  Defend- 
ant has  never  been  established,  and  ought  to  be  put  in 
a  train  of  investigation ;  in  the  meantime,  the  Plaintiff 
ought  to  have  his  property  protected  from  being  thrown 
down  by  the  Defendant's  mining  operations.  They  also 
cited  GUberes  Tenures,  S27.  425. 

Mr.  Pembertortj  Mr.  George  Turner,  and  Mr.  Purois, 
contra.  The  copyholder^s  rights  are  limited  by  the 
gmnt  from  the  lord,  in  whom  the  ireehold  is  vested. 
Where,  by  custom,  the  mines  and  the  rights  to  work 
them  are  reserved,  the  buildings  erected  by  the  copy- 
holders are  subject  to  all  the  incidents  to  which  the  land 
itself  is  subject ;  for  the  copyholders  cannot,  by  erect- 
ing buildings  on  the  land,  infringe  on  the  lord's  right 
to  get  the  minerals  under  it,  or  compel  him  to  deviate 
from  the  line  of  his  mining  operations.  By  the  general 
custom  of  copyhold  tenures,  if  a  tenant  build  on  the 
copyhold  land,  it  is  waste ;  unless  it  be  sanctioned  by 
the  custom,  or  be  authorised  by  the  permission  of  the 
lord ;    Comyn's  Digest  (J),  1  Cokeys  Inst.  58.  a.     The 

custom 

(a)  Cr.  *  Ph.  S881.  (6)  Copyhold,  181.  M.  3.,  For- 

feiiure.] 
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custom  in  this  manor  to  grant  leases  of  coal  and  iron  is 
carried  back  so  far  as  10  Rich.  2.  There  is  sufficient 
usage  to  support  this  right  There  is  nothing  so  un<- 
reasonable  in  the  custom  as  to  invalidate  it  in  point  of 
law.  In  Bateson  v.  Green  {a)  a  custom  for  the  lord  to 
dig  clay  pits,  to  an  unlimited  extent,  where  the  her- 
bage was  insufficient  for  the  tenants,  and  where  fbor 
out  of  ten  acres  of  the  herbage  had  been  destroyed,  was 
supported ;  and  see  Clarkson  v.  Woodhouse  (6),  FMard 
y.  HemmetL  (c)  If,  as  the  Plaintiff  contends,  the  Defend- 
ant is  liable  to  make  compensation,  then  such  is  the 
custom,  and  there  his  claim  is  at  law,  and  not  in  equity, 
and  there  is  no  ground  for  an  injunction. 


The  Court  will  consider  the  inconveniences  on  both 
sides  in  granting  an  injunction ;  Grey  v.  The  Duke  of 
Northumberland,  (d)      Here  the  lessee   has  expended 
more  than  100,000/.  to  enable  him  to  work  these  mines. 
If  they  were  stopped,  it  would  be  productive  of  the 
greatest  injury  to  the  Defendant,  and  300  men  would 
be  put  out  of  employ.     On  the  other  hand,  the  whole 
value  of  the  Plaintiff's  property  is  less  than  2002.     If 
the  Court  were  to  restrain  the  works,  and  the  lessee's 
rights  were  afterwards  established,  it  would  be  impos-> 
sible  to  set  him  right  and  afibrd  him  compensation  for 
the  damage  he  had  sustained  by  the  act  of  the  Court. 
The  Plaintiff  is  a  person  of  humble  circumstances,  put 
forward  by  a  combination  of  the  other  copyholders; 
who,  if  they  had  been  Plaintiffs,  would,  from  their  con- 
duct, have  been  held  by  the  Court  disentitled  to  the  in- 
junction.   The  Plaintiff  ought,  therefore,  to  be  in  no 
better  situation. 

Mr. 


(a)  5  Term  JRep.  41U 
lb)  Ibid.  412.  D. 
(c)  Ibid.  411,  u. 


((f)  13  Fef.SSS.o,  and  17  Fei. 
981. 
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Mr.  Kindersley^  in  reply. 


The  Master  of  the  Rolls. 

The  Plaintiff,  being  entitled  to  two  copyhold  houses 
io  the  manor  of  NewcastU'Under'lAfnef  prays  for  an  in- 
junction to  restrain  the  Defendant,  who  is  lessee  of  the 
mines  of  coal  and  ironstone  within  the  same  manor, 
from  so  working  his  mines  as  to  injure  or  endanger  the 
Plaintiff's  bouses. 
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The  rights  asserted  on  the  part  of  the  Plaintiff  and 
of  the  Defendant  are  legal  rights ;  and  the  Plaintiff, 
asking  for  the  assistance  of  a  court  of  equity  to  protect 
him  from  a  violation  of  his  alleged  legal  right,  ought  to 
shew  that  the  right  has  been  established,  or  that,  having 
had  no  means  of  establishing  it,  but  the  right  being 
primd facie  well  founded,  the  interference  of  this  Court 
is  necessary,  to  prevent  that  species  and  extent  of  mis- 
chief, which  this  Court  calls  irremediable,  before  the 
right  can  be  established  by  legal  proceedings.  In  this 
case^  it  appears  that  the  Plaintiff  personally,  has  not  had 
any  opportunity  of  establishing  his  right  at  law ;  and, 
therefore,  the  question  is,  what  is  the  result  of  the  evi- 
dence now  adduced,  as  to  the  right  which  he  claims, 
and  as  to  the  nature  and  extent  of  damage,  with  which 
he  is  threatened,  if  his  claim  of  right  appears  to  be  well 
founded. 


The  Queen,  in  right  of  the  Duchy  of  Lancaster^  is 
lady  of  the  manor;  crown  leasies  of  the  mines  of  coal 
and  ironstone  within  the  manor,  have  been  granted,  dis- 
tinctly from  the  manor  itself,  from  an  early  period;  and 
the  lessees  have,  from  time  to  time,  obtained  coal  in 
considerable  quantities,  and  some  ironstone. 

The 


138 


CASES  IN  CHANCERY. 


184L 


Hilton 

V, 

Lord 
Qrantille* 


The  bouses  now  belonging  to  the  Pbunti£^  together 
with  many  other  houses,  were  built  about  the  year  1 797^ 
in  the  immediate  neighbourhood  of  several  shafts  and 
pits,  which  were  then  open ;  and  two  of  the  witnesses 
state  their  belief,  that  before  the  houses  were  built,  the 
Cannett  Bcfw  coal  had  been  obtained  from  under  that 
part  of  the  field  on  which  the  houses  now  are. 


At  that  time,  the  Defendants  father,  the  late  Mar- 
quis otStaffbrdj  was  lessee  of  the  mines.    The  Defend- 
ant became  entitled  to  the  lease  in  1803 ;  and  renewed 
or  additional  leases  have  since  been  granted  to  him. 
The  mines  have  been  constantly  worked,  and  there 
being  houses  on  some  parts  of  the  surface,  it  is  stated 
by  WiUiamJervisj  that  in  working  for  coal  under  houses, 
certain  supports  were  left  to  prevent  injury  to  the 
houses ;  and  that  in  working  for  coal  under  the  open 
ground,  as  no  damage  to  houses  was  apprehended,  in- 
structions were  given  to  clear  all  out     In  the  progress 
of  the  works,  however,  damage  was  occasionally  don^ 
or  was  expected  to  be  done,  to  buildings  on  the  surfece ; 
and  so  early  as  1801,  some  of  the  copyholders  en- 
deavoured to  obtain  enfranchisements,  so  that  their 
estates  might  be  discharged  from  the  mines,  the  work- 
ing of  which,  was,  or  was  likely  to  be,  injurious  to 
buildings.    The  endeavour  Mras  not  successful,  and  the 
mines  continued  to  be  worked.    It  appears  from  the 
evidence,  that  the  coal  and  ironstone  lie  to  some  extent 
in  alternate  strata,  the  vein  of  ironstone  being  sometimes 
above  and  sometimes  below  a  bed  of  coal ;  and  some- 
times between  two  veins,  or  beds  of  coal.  And  although 
the  mines  were  principally  worked  for  coal,  ironstone 
in  some  though  not  in  large  quantities  has,  so  far  as 
the  evidence  goes,  always  been  obtained.    Mr.  Barren 
ter^  the  resident  mining  agent  for  the  Defendant,  had 
proposed  to  obtain  ironstone  for  smelting  about  the 

year 
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year  181S;  an  increased  demand  for  coal  prevented 
die  proposal  being  carried  into  e£RBCt|  at  that  time. 
Afterwards,  in  the  year  1826,  the  working  of  the  mines 
havings  as  it  would  seem,  occasioned  considerable  da* 
mage  to  buildings,  a  memorial  to  the  Defendant  was 
presented  by  several  copyholders,  who  complained  of  the 
injury,  and  claimed  a  right  to  compensation ;  it  does 
not  appear  that,  at  that  time,  any  question  was  raised  as 
to  the  Defendant's  right  to  work  the  mines  under 
houses;  what  was  claimed  was,  that  if  in  working  the 
mines,  damage  was  done  to  the  houses,  the  Defendant 
should  make  compensation  for  such  damage.  He  denied 
his  liability,  refused  to  make  any  compensation,  and  no 
attempt  was  then  made  to  enforce  the  claim.  About 
the  year  1882,  the  ironstone  began  to  be  obtained  for 
smelting;  and  it  has  ever  since  been  obtained,  on  an  ex- 
tensive scale,  and  in  much  larger  quantities  than  before. 
An  attempt  has  been  made  to  distinguish  the  Defend- 
ant's right  to  work  the  ironstone,  from  bis  right  to  work 
the  coal ;  but,  upon  the  evidence  before  me,  there  does 
not  appear  to  be  any  difference.  The  Defendant  being 
lessee  of  the  mines  of  both  minerals,  appears  to  have  as 
much  right  to  get  one  as  the  other ;  and  to  be  subject 
to  no  greater  liability  as  to  one,  than  he  is  as  to  the  other. 
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In  the  progress  of  his  extended  operations  as  to  the 
ironstone,  and  in  the  year  18S9,  the  Defendant  caused 
to  be  made  a  new  level,  which  runs  under  and  across 
three  streets  of  the  houses  built  about  the  year  1797. 
This  level  is  about  sixty-five  yards  below  the  surface; 
and  the  workings  have  been  continued  from  it,  under 
the  houses.  The  Plaintiff's  houses  are  at  the  distance 
of  sucty-seven  yards  from  the  level;  the  Defendant's 
works  have  advanced  from  the  level  towards  the  Plain- 
tiiF's  houses ;  and  many  houses,  situated  between  the 
level  and  the  Plaintiff's  houses,  have  been  damaged. 

According 
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AcGordiog  to  the  evidence  adduced  by  the  Plaintifi^  the 
damage  has  arisen  from  the  Defendant's  working  for 
ironstone.     Some  of  the  witnesses  for  the  Defendant 
raise  a  doubt,  whether  the  injury  would  have  arisen  from 
working  for  ironstone,  if  the  Cbimaff  Anvcoal,  obtained, 
as  is  supposed,  before  the  houses  were  buil^  had  not 
been  improperly  worked.    It  does  not  appear,  that  all 
the  houses  under  which  the  mining  has  been  carried 
on,  have  been  injured ;  but  it  is  not  denied,  that  many 
houses  have  been  considerably  damaged ;  and  although 
the  Plaintiff's  houses  are  yet  sound,  it  seems,  at  leas^ 
very  probable,  that  they  will  be  damaged  in  the  pro- 
gress of  the  works,  if  continued. 


The  Defendant  insists  that  he  has  a  right  to  work  the 
mines  iu  the  manner  most  advantageous  to  himself;  that 
his  lease  and  the  custom  of  the  manor  enable  him  to  do 
so,  and  that  the  building  of  houses,  even  if  authorised 
by  the  custom,  and  by  the  grant  of  houses  to  be  held 
according  to  the  custom  of  the  manor,  cannot  interfere 
with  his  right;  and  he,  therefore,  claims  to  be  entitled 
to  work  the  minerals,  even  at  the  risk  of  damaging  the 
houses,  without  being  liable  to  make  any  compensation, 
if  damage  should  be  actually  done;  and  the  Defendant 
has  been  at  all  times  desirous  to  facilitate  the  trial  at 
law  of  the  question,  which,  in  this  respect,  has  arisen 
between  him  and  the  copyholders. 


The  Plaintiff  has,  by  his  bill,  in  somewhat  ambiguous 
terms,  stated  a  claim  more  extensive  than  the  relief  be 
prays ;  and  in  the  argument,  it  has  not  been  denied* 
that  the  Defendant  is  entitled  to  work  the  mines,  and  it 
is  not  alleged,  that  the  Defendant  is  working  the  mines 
in  an  improper  manner  for  the  purpose  of  winning  the 
minerals ;  but  it  is  sought  to  enjoin  him  from  winning 
them  in  such  a  way  as  to  damage  the  Plamtiff 's  houses. 

Upon 
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Upon  tbe  evidence  now  produced,  I  find  no  reason 
to  conclude  that  tbe  Defendant  is  not  entitled  to  work 
tbe  mines  in  a  proper  manner,  for  the  purpose  of  ob- 
taining the  minerals  which  may  lie  under  houses.     It 
must  be,  and  indeed  is,  admitted,  that  in  prosecuting 
such  works  the  houses  may  be  damaged.     Whether  the 
Defendant  is  answerable  for  such  damage  and  liable  to 
make  compensation,  is  not  a  question  which  can  be  de- 
termined here  or  by  anticipation.     The  facts  proved 
shew,  that  the  copyholders  have,  for  a  long  time,  sought 
for  compensation,  without  adopting  any  effective  mea- 
sures for  enforcing  their  claim.     Upon  the  merits  of  the 
question,  it  is  not*  my  intention  to  give  any  opinion; 
but  it  appears  to  me,  that  the  view  most  favourable  to 
ihe  Plaintiff,  which,  upon  the  evidence  before  me,  I  can 
take,  is,  that,  the  Defendant,  though  entitled  to  work  the 
mines,  is  liable   to  make  compensation   for  any  da- 
mage which  he  may  do  to  houses  on  the  surface ;  and 
in  this  view  of  the  case,  I  think,  that  I  ought  not  to 
grant  the  injunction,  but  to  leave  the  Plaintiff  to  his 
legal  remedy,  if  the  Defendant,  in  continuing  his  work, 
does  the  damage  which  is  expected  to  the  Plaintiff's 
bouses. 
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The  opinion  which  I  have  thus  formed^  has  made  it 
nonecessary  for  me  to  consider  the  effect  of  the  mode  in 
which  the  suit  is  prosecuted,  at  the  instance  and  at  the 
request  of  persons,  who,  having  had  rights  similar  to 
those  of  the  Plaintiff,  have,  by  their  own  conduct  and 
laches,  deprived  themselves  of  the  right  to  an  injunction. 
I  incline  to  think  that  in  the  consideration  of  the 
Plaintiff's  right,  I  could  not  have  noticed  those  circum- 
stances. 
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here. 


jy^  1. 14.  PULLAN  0.  RAWLINa 

A  will,  proTed  HPHIS  was  a  creditor's  suit)  and  it  sought  (amongst 
rcbSncdtifere  ®*^  things)  to  have  the  will  of  the  testator  esta- 

establishedon  blished.  It  appeared  that  be  died  in  America  in  17959 
ao)^ ce^^  possessing  a  plantation  in  the  Idand  of  St.  Christopher^ 
fied  under  the  out  of  which  the  bill  sought  to  obtain  payment.     The 

hflnd  And  s^aI 

of  the  proper  original  will  was  not  produced  in  Court,  it  having  been 
^'*Thftd*  proved  in  America,  and  deposited  there,  but  a  copy  was 
been  admitted  produced  from  the  Prerogative  Court  in  England^  where 

the^Ecdwiil  *^  ^^  ^^^  admitted  to  probate.  To  this  was  affixed  a 
deal  Court       certificate,  under  the  hand  and  seal  of  the  registrar  of 

wills  in  Baltimore^  in  America,  that  such  copy  was  a 
true  copy  of  the  original,  which  had  been  proved  by  the 
oaths  of  the  three  subscribing  witnesses. 

The  clerk  of  the  council  of  the  State  of  Maryland^ 
under  the  great  seal  of  the  State,  certified,  that  the 
party  signing  the  certificate  was  the  duly  appointed  re- 
gistrar. 

Mr.  Temple  and  Mr.  Heathfield,  for  the  Plaintiff,  sub- 
mitted, that  as  the  original  will  could  not  be  produced, 
the  present  secondary  evidence  was  sufficient  to  enable 
the  Court  to  establish  the  will. 

The  Master  of  the  Rolls  hesitated  in  establishing 
the  will  in  the  absence  of  the  original,  but  took  time 
to  consider  the  point,  and  requested  the  registrars  to 
search  for  authorities  in  the  meantime. 


June  14.  The  Master  of  the  Rolls  said  he  found,  on  enquiry^ 

that  such  orders  had  been  made  by  Sir  Joseph  Jekyl  and 

Lord 
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Lord  Eldotij  and  that,  therefore,  he  should  make  the 
order  oo  the  production  of  the  proper  legalized  tran- 
script. 


The  Court  declared  the  will  well  proved,  and  that  the 
same  ought  to  be  established  and  the  trust  thereof  per- 
farmed  and  carried  into  effect. 


The  following  notes  of  authorities  were  produced  by 
the  Rqristrars. 


14S 


1841. 


PULLAN 
V, 

Rawuns. 


GARDNER  v.  MYRE. 

The  bill  was  to  have  an  execution  of  the  trusts  in  the  will 
oiJohn  Gardner,  An  order  for  the  clerk  in  court  to  attend 
with  the  record  of  the  depositions  read.  :  The  will  of  John 
Gardner^  as  set  forth  in  the  record  of  the  Plaintiff's  inter- 
n^atories  •  •  •  •  ygad^ 

Cur,  It  appearing  to  the  Court  that  the  original  will  of 
John  Gardner^  the  Plaintiff's  grandfather,  is  in  Jamaica^ 
and  that  other  persons  than  those  before  the  Court  claim 
real  estates  under  the  said  will^  so  that  it  is  not  in  the  power 
of  the  Plaintiff  to  procure  the  will  to  be  brought  hither,  and 
the  Plaintiff^  and  the  Defendant  the  heir  at  law,  and  the  sur- 
viving trustee  named  in  the  said  will,  residing  in  England^ 
Declare^  &c. 


1758. 

June  15. 

M.R. 

Will  esta- 
blished on 
secondary  evi- 
dence, the  ori- 
ginal being  in 
the  colonies. 


BAYLEY  V.  BAYLEY. 


1809. 

L.C. 


Declare  this  will  to  be  well  proved,  and  declare  the  will  Will  proved 

proved  in  the  West  Indies^  decreed  to  be  established,  &c,  ^  ^^  We$t 

upon  the  production  of  the  attested  copy  and  probate  in  the  blished  on  ' 

Prerogative  Court  production  of 

Reg.  Lib.  A.  1801  A.,  fol.  994.  *'*f  *^  ^^P^ 

°  and  preroga- 
tive probate. 
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^810,  ELLIS  V.  MEDLICOTT. 

]^  *p^ '  Bill  by  executors  and  trustees  of  W.  Medlicoifp  deceased, 
A  lost  will  of  ^S^'"^^  William  MedlicoU  the  heir  at  law,  to  establiah  the 
real  estate  will  of  their  testator.  One  of  the  executors,  fPl  Goode^  at- 
established  by  tended  at  Doctor's  Commons  with  the  original  will  to  proye 
^,^„„  the  same,  and  a  commission  was  issued  to  take  the  oath  of 

EUii  the  other  executor;  the  commission  was  executed, 
and  with  the  original  will,  inclosed  in  a  parcel  sent  up  to 
London  by  a  coach  which  was  robbed  on  the  way  and  the 
parcel  abstracted,  and  has  never  since  been  found.     The 
executors  then  exhibited  for  proof  in  the  Prerogative  Court, 
a  parchment  <^opy  of  the  will,  which  had  been  previously 
made  and  examined  with  the  original  will ;  on  which  the 
Court  granted  probate.  The  trustees  subsequently  contracted 
to  sell  the  testator's  real  estates,  but  the  purchaser  refused 
to  complete  unless  the  copy  of  the  will  was  established  by 
the  decree  of  this  Court.   A  bill  was  filed  by  executors  and 
trustees  against  heir  to  establish  will.  Whereupon,  and  upon 
debate  of  the  matter  and  hearing,  an  exhibit  marked  A., 
purporting  to  be  a  copy  of  the  wiU  of  W.  Medlicoit,  dated  the 
S(/  day  of  February,  1807)  and  the  proofs  taken  in  this  cause 
read,  and  what  was  alleged  by  the  counsel  on  both  sides. 
His  Honor  doth  declare  that  the  copy  of  the  will  of  W. 
Medlicottf  the  testator  in  the  pleadings  named,  proved  by 
the  Plaintifi  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury f  and  in  this  cause,  is  a  true  copy  of  the  will  of 
the  said  testator,  and  ought  to  be  established  as  his  will,  and 
doth  order  and  decree  the  same  accordingly  by  the  Plain- 
tiffs, the  trustees,  to  pay  costs  of  suit  to  Defendant  the  heir. 

Reg.  Lib.  1809  A.,  fol.  252. 


1840.  HARRISON  V.  WE  ALE. 

Aug.s. 

Nov,  7.  The  will  was  not  produced  in  Court ;  but  a  transcript  of  the 

Will  esta-  will  produced  in  Court  on  the  7th  day  of  November  1840, 

blished  on  and  entered  in  the  decree  as  follows :  —  "An  official  tran- 

official  imn-  'C'P^  o^  ^^^  will  of  William  George  Harrison,  the  testator  m 

script,  and  of  the  pleadings  named,  proved  in  the  Prerogative  Court  of 

prerogative  Canterbury  by  the  executor  in  Enstand.  probate  of  the  wiil 
probate  there-         , »       ^    ^  6        » r 

of.  '^*"- 
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RAMSBOTTOM  v.  FREEMAN.  June  23. 

nnHIS  was  a  bill  by  an  equitable  mortgagee  against  An  injunction 
'  the  mortgagor.  A  subpoena  bad  been  served,  but  ^fned  before 
no  appearance  had  been  entered  by  the  Defendant  to  appearance 

,    , .  *  "  upon  personal 

toe  biU.  service  of  the 

notice  of  mo- 
tion ;  but  a  re-i 
A  notice  of  motion  for  an  injunction  and  receiver  ceiver  cannot, 

having  been  served  on  the  Defendant  personally,  be^^ven^o^ 

serve  the  no- 
Mr.  Laixii  now  moved  for  an  injunction  and  receiver.  aHy. 
He  stated  that  the  Defendant  not  having  appeared,  it     .Such  leave 
was  impossible  to  serve  his  clerk  m  Court  with  the  granted,  un- 
notice  of  motion  in  the  usual  way.  th  Vth^^ff  ^'^* 

tiff  has  used 
The  Defendant  did  not  appear  on  the  motion.  to  compeUn 


The  Master  of  the  Rolls  said  that  the  motion  for  a 
receiver  could  not,  except  by  special  leave  of  the  Court, 
proceed,  on  a  notice  of  motion  served  personally,  (a) 

Mr.  Lofoat  then  moved,  exparte^  for  the  injunction, 
and  asked  for  liberty  to  serve  a  notice  of  motion  for  a 
receiver  on  the  Defendant  personally,  for  the  next 
motion  day. 

The  Master  of  the  Rolls  granted  the  injunction, 
bat  said  he  could  not  give  the  leave  asked,  until  he  Had 
been  satisfied  that  due  diligence  had  been  used  by  the 
Plaintiff  to  compel  an  appearance. 

'  (a)  The  practice  has  been,  to  also  the  ITth,  1 9th,  20th,  and 

wme  extent,  altered  by  the  3d  aist  Orders  of  October  is 42, 

General  Order  of  April  1842;  Ordinet  Can.  213,  214,  215. 
Ke  Ordines  Can,  198.;  and  see 

Vol.  IV.  L 


appearance. 
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June  3.  STRICKLAND  v.  STRICKLAND. 

A  rimple  ^  li/T^  GIRDLESTONE  and  Mr.  L.  Shadwell  roovtd, 

enlarge  pub-  in  this  case,  to  enlarge  publication.   They  arguec^ 

lication,  in-  that  the  application  had  properly  been  made    to   the 

specialty.  Court  in  the  first  instance,  and  not  to  the  Master.     In 

madi^t^e  ^^  ^*  4h%^^  (^)>  *«  Defendant  moved  that  he 
Master  in  the  might  be  at  liberty  to  examine  his  witnesses  in  the 
and  nouo  ^e  ^"^^  notwithstanding  publication  had  passed,  and  that 
Court  publication  might  pass  accordingly,  and  it  was  held  by 

stated,  which    ^he  Master  of  the  Rolls  and  the  Lord  Chancellor  that 

though  they     the  case  did  not  come  within  the  statute  3  &  4  fV.^. 

come  withm 

the  letter  of     ^•94.  s.  IS.     By  the   1 8th  General  Order  of  18^8(6)9 

the  5d  and       publication  is  not  to   be  enlarged  except  upon  special 

s.  13.,  yet  the    application  to  the  Court  made  upon  notice,  &c* 

applications 

ought  to  be 

made  to  the  Mr.  Bethell^  contrd. 

Court  in  the 
first  instance, 

Sif.f--^^^'^^       This  application   ought  to  have  been  made   to  the 

Master,  for  by  the  statute  referred  to,  the  Masters  are 

to  hear  and  determine   all  applications  for  enlarging 

publication.     There  is  a  difierence  where  the  time  for 

passing  publication  has  passed ;  but  here  it  will  not  pass 

until  the  last  day  of  the  present  term. 

TTie  Master  of  the  Rolls. 

It  is  not  in  consequence  of  any.  doubt  that  I 
entertained,  but  because  of  the  peculiar  construction 
which  the  Court  has  put  on  this  act  of  parliament  in 
particular  instances,  that  I  have  required  this  case  to  be  \ 

•-       argued. 

(a)  3  Keen,  725.,  and  2  Myl.  cj-  Cr.  476.        (b)  Ordinet  Can,  14.  j 


Master. 


Strickland, 
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argued.    This  act  has  received  what  is  called  a  liberal        1841. 

coDstraction ;  and  has  been  construed  with  reference  to    a"^^^^^^ 
'  Strickland 

the  established  roles  and  practice  of  the  Court,  and  9. 

with  a  view  to  carry  into  effect,  and  not  defeat,  the  in- 
tention of  the  legislature.  Though  the  act  says,  that 
certain  things  are  to  be  done  by  the  Master,  and  by 
the  Court  upon  appeal  only,  yet  it  has  been  held^ 
diat  in  some  cases,  convenience  and  the  interests  of  the 
soitOTB  require,  that  the  order  should  be  made  by  the 
Court  in  the  first  instance.  Thus  where  the  order  is  of 
coarse,  and  requires  neither  hearing  or  argument,  as 
in  the  case  of  an  order  of  course  to  amend,  the  Court 
holds  it  unnecessary  to  make  an  application  to  the 
Master,  {a)  So  where  the  practice  is  regulated  by  the 
general  orders  of  the  Court,  and  it  becomes  necessary 
b  particular  cases  to  relax  or  dispense  with  them,  it  is 
held  that  the  act  does  not  apply,  for  the  Master  has  no 
power  to  relax  or  dispense  with  the  general  orders  of 
the  Court.  Thus  where  the  general  orders  direct,  that 
no  order  to  amend  the  bill  shall  be  made,  except  within 
a  stated  time,  the  Master  has  no  power  to  grant  leave  to 
amend  after  that  time  has  expired,  but  the  party  must 
come  to  the  Court  (6)  It  would  be  highly  absurd  to 
go  to  the  Master,  for  that  which  he  has  not  authority 
to  give,  and  then  come  to  the  Court  by  way  of  appeal 
from  the  Master's  decision. 

Another  instance  is  where  a  party  requires  something 
which  he  may  obtain  on  an  application  to  the  Master, 
bat  which  is  essentially  connected  with  something  else 

which 

[a)  CuUmgwortk   v.   Gnmdy^  MyL  t  Cr.  S57.    So,  where  ex- 

s]Jfy.  4>  K,  559.,  and   SOth  ceptions  had  not  been  referred 

Order  of  December  1855,  Or-  within  the  limited  time;  Smithy. 

Can.  50.  JVebiter,  5  Myl.  4*  Cr.  244.  And 


(6)  Smith  Y,  fVebiter^  5  MyU      see  HaddeUea  v.  NevUe^  anti, 
i  Cr.  844. ;  Lloyd  V.   Wait,  4      p.  S8. 

L  2 
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1841.       which  the  Master  has  not  power  to  grant.    In  sack  a 

v^-y-^-T     ^^^^  ^^  application  is  properly  made  to  the  Court     It 

V.  would  be  a  grievous  hardship,  and  an  unnecessary  ex- 

Strickland.  pgQgg  j^j  make  a  party  separate  the  two  things,  and  be 

required  to  make  two  applications,  one  to  the  Master 
and  the  other  to  the  Court,  (a) 

And,  again,  where  the  cause  is  before  the  Court  at  the 
hearing  or  on  any  occasion,  and  the  whole  &cts  having 
been  necessarily  brought  before  the  attention  of  the 
Court,  it  is  suggested  that  an  amendment,  or  something 
else,  is  necessary  (b) :  in  such  a  case  the  Court  will  itself 
make  the  order;  for  nothing  would  be  more  useless 
than  to  send  the  matter  for  adjudication  to  an  mferior 
jurisdiction,  when  the  Appellate  Court  has,  already, 
cognizance  of  all  the  facts  necessary  for  a  decision. 

I  have  stated  the  grounds  on  which  the  Court  acts 
in  such  cases.  These  are,  to  be  sure,  somewhat  strong 
constructions  of  the  act;  but  they  have  been  made  for 
the  sake  of  the  parties,  and  in  order  to  carry  into  effect 
the  real  intention  of  the  legislature. 

The  present  case,  however,  falls  within  neither  of  the 
exceptions.  It  is  a  simple  case  of  an  application  to  en- 
large publication  without  any  specialty.  I  think  that 
the  application  ought  in  the  first  instance  to  have  been 
made  to  the  Master,  and  not  to  the  Court:  I  must 
therefore  refuse  it  with  costs. 

(a)  Reen.  EduHirdet,  I  Keen,     438.;    MiiHgan  t.  MUcheU,  1 
^65.  Myl,  4  Ck  455. ;  Biedermann  v. 

(b)  Waierton  v.  Croff,  Q  Sim.      Seymour^  2  Jky.  ^  CV.  1 17. 
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TARBUCK  V.  TARBUCK.  Juw  lo.  29. 


^T^IS  caase  came  on  upon. a  petition  presented  by  In  October 
Hannah  Tarbucki   Henry   TarbucJc^   and   Francis  obtained  an" 

Tarbuck^  the  executrix  and  executors  of  John  TarbucK  f  r**®*".?*  ^ 
-  .  ,    his  solicitors 

deceased.  bill.  He  com- 

^   menced  the 
taxation  in 
This  suit,  it  appeared,  had  been  instituted  for  the  ad-  Jamuay  i84o, 

ministration  of  the  estate  of  James  Tarbuckf  deceased,  JherSato a 
in  which  John  Tarbuck  was  a  Defendant,  and  the  pe«  very  consider- 

titioner  Henry  Tarbuck  a  Plaintiff.  ^  ^^^  ^^  ^ 

half  after,  and 

John  Tarbuck  in  his  lifetime,  and  the  petitioners  after  port,  the 
his  death,    having   employed   Mr.  Croudson  as  their  fhent  applied 
solicitor,  the  petitioners,  on  the  SOth  October  1839,  ob-  order.    Held 
tained  two  orders  for  taxing  his  bills  of  costs.    The  first  ^J^iesccno^ 
was  obtained  on  the  petition  of  the  petitioners  describ-  he  came  too 
ing  themselves  to  be  executrix  and  executors  of  John  the  order,  and 

Tarbiicky  deceased ;  and  it  was  thereby  ordered  that  Mr.  ^^  early  to 

•^  ,  correct  any 

Croudson  should,  within  fourteen  days,  deliver  to  the  erroneous 
petitioners  all  such  bills  as  he  claimed  to  be  due  to  him  ^^^^'^  u^ 
from  the  estate  of  John  Tarbuck^  deceased,  in  that  and  the  Master, 
all  other  causes,  suits,  and  matters  in  which  he  had  where  aft^' 

been  employed  by  the  said  John  Tarbuck.    The  second  ^«  taxation 

-  of  a  particular 

order  was  obtained  by  the  petitioners,  not  therein  de-  bill  of  costo  as 

scribing  themselves  as  representatives  of  John  Tarbuck;  between  soli- 
and  it  was  thereby  ordered,  that  Croudson  should,  within  client,  a  ge- 
foarteen  days  after  notice,  deliver  to  the  petitioners  all  ?  direSed^'a'* 

sach  bills  as  he  claimed  to  be  due  to  him  from  the  solicitor  can 

t     s.*s,'  include  items 

petitioners,  included  in 

.    the  former 
taxation,  but  not  allowed,  or  ought,  for  the  purpose  of  explanation,  to  introduce 
items  taxed  and  paid  on  the  former  taxation,  Qwerc. 

L  3 
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1841.  petitionersy  in  that  and  all  other  causes,  saits^  and 

^^T*^^^^"*^  matters,  wherein  he  had  been  employed  by  them.     The 

V.  orders  contained  the  usual  submission  to  pay   what 

Tarbuck.  g)|Q||ic[  iqppear  to  be  due,  and  the  usual  orders  to  tax 


JtOlff  99* 


the  bills. 

The  orders  having  been  senred,  Mr.  Crtmdson  de- 
Uvered  to  the  petitioners  not  less  than  eighteen  bills  of 
costs,  some  of  them  of  great  length,  and  containing 
charges  to  a  large  amount. 

The  petitioners  carried  the  bills  into  the  Mast^s 
office,  and  proceeded  in  the  taxation  to  a  very  con- 
siderable extent.  But  before  the  same  had  been  con- 
cluded, or  the  Master  had  made  his  certificate,  they 
presented  this  petition,  praying  that  Mr.  Croudson  might 
be  ordered  to  strike  certain  items  out  of  his  bill  of  exists, 
and  to  bring  in  certain  biUs  already  taxed  and  paid, 
and  that  the  Master  might  be  directed,  not  to  retax  the 
bills  which  had  been  taxed ;  that  the  undertakings 
entered  into  by  the  petitioners  in  the  orders  for  taxing 
the  bills  might  be  discharged,  and  new  undertakings 
substituted ;  and  that  the  two  orders,  dated  the  SOth 
October  1839,  might  be  discharged  or  varied,  so  far  as 
might  be  necessary  for  the  purposes  of  the  petition. 

It  seemed  that,  in  a  cause  and  in  a  lunacy,  several 
bills  of  costs,  charges,  and  expenses  due  from  Jokn 
Tarbuck  to  Mr*  Croudson  had  been  taxed  as  between 
solicitor  and  client,  and  paid  or  ordered  to  be  paid. 
And  the  principal  complaint  now  was,  that  under  the 
orders  of  SOth  October  1839,  Mr.  Croudson  delivered  to 
the  petitioners  bills  of  costs,  in  which  many  items  were 
the  same  identical  items  in  words  and  amounts  and  in 
effect  as  were  comprised  in  the  bills  of  costs,  charges, 

and 
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and  expenses  before  taxed  and  paid,  or  ordered  to  be       1841. 
paid. 


The  fiict  was  not  denied ;  but  it  was  said,  that  in  a 
taxation  of  the  nature  directed  by  the  orders  of  30th 
of  October  1839,  some  charges  might  be  allowed,  which 
were  not  allowed  as  costs,  charges,  and  expenses  be- 
tween solicitor  and  client,  to  be  paid  out  of  a  general 
fimd;  and  that  when  such  items  of  charges  which  might 
be  allowed  against  the  party,  though  not  against  a  ge- 
neral fiind,  were  submitted  for  taxation,  it  was  the 
practice  not  to  deliver  a  bill  of  those  items  only,  which 
would  not  be  intelligible,  but  a  bill  of  all  the  business 
done^  including  those  particular  items  which  became 
intelligible  by  being  seen  in  connection  with  the  rest 

Mr.  Pemberton  and  Mr.  Sogers,  in  suppcNrt  of  the 
petition. 

Mr.  G.  Turnery  contra,  for  Mr.  Croudson. 


Tarbuck 

V. 

Tabbuck. 


Mr.  Sogers,  in  reply. 

TTte  Master  of  the  Rolls,  after  observing  on  the 
facts,  said,  that  the  petitioners  might  be  held  bound  by 
acquiescence,  in  acting  so  long  under  the  order  i  but 
that  the  point  raised  was  of  so  much  inCkportance  to  the 
practice  of  the  Court,  that  he  should  make  inquiries 
before  he  decided  it 


TTie  Master  of  the  Rolls  stated  the  above  circum- 
stances, and  proceeded. 

The  petitioners  now  say,  that  these  bills  were  not 
ddivered  pursuant  to  the  orders  or  pursuant  to  the 

L  4  understanding 


Tarbuck. 
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1841«       understanding  subsisting  between  the  petitioners  and 

^iT^^"^^^     Mr.  Croudsoti  before  the  orders  were  obtained ;  but« 
Tarbuck  .  .  .  .  T 

0.  instead  of  making  any  complaint  at  the  time,  instead 

of  applying  to  the  Court  to  set  the  orders  right  if  they 
contained  more  than  the  petitioners  intended  to  apply 
for  or  were  bound  to  abide  by,  they  carried  the  bills 
of  costs  in  the  Master's  oflBoe  for  taxation ;  and  the 
proceedings  upon  such  taxation,  which  commenced  in 
January  1840,  have  been  carried  on  to  a  very  con- 
siderable extent ;  and  it  is,  whilst  the  proceedings  are 
in  progress,  and  before  any  finding  of  the  Masters 
that  this  petition  is  presented. 

The  fact  is  not  denied ;  but  it  is  said,  that  in  a  taxation 
of  the  nature  directed  by  the  orders  of  SOth  October 
1889,  some  charges  may  be  allowed,  which  are  not 
allowed  as  costs,  charges  and  expenses  between  solicitor 
and  client,  to  be  paid  out  of  a  general  fund ;  and  that 
when  such  items  of  charges  which  may  be  allowed 
against  the  party,  though  not  against  a  general  fund, 
are  submitted  for  taxation,  it  is  the  practice  not  to 
deliver  a  bill  of  those  items  only,  which  would  not  be 
intelligible,  but  a  bill  of  all  the  business  done,  in- 
cluding those  particular  items  which  become  intelligible 
by  being  seen  in  connection  with  all  the  rest.  Upon 
inquiry,  I  find  that  many  experienced  practitioners  con- 
sider this  to  be  the  practice.  There  is,  however,  some 
difference  of  opinion ;  and  if  this  point  were  now  to  be 
decided,  it  would  have  to  be  considered  what  reasons 
and  under  what  limitations  the  supposed  rule  of  practice 
could  be  Sustained.  It  probably  may  appear,  that  under 
some  circumstances,  and  under  certwi  limitations,  the 
alleged  practice  may  be  perfectly  right ;  whilst,  in  other 
circumstances,  it  would  not.  It  may  be  true,  that  the 
extra  items  would  be  unintelligible,  if  the  only  items  ia 

the 


CASES  IN  CHANCERY. 


158 


the  bill;  and  yet  it  may  not  be  necessary  to  retax  the 
whole  of  the  bills  previously  taxed  and  paid,  in  order 
to  see  the  connection  of  the  extra  items  meant  to  be 
taxed  with  the  rest  of  the  business ;  but  I  think  that  this 
point  is  not  to  be  decided  on  the  present  occasion,  as 
the  peUtioners  come  too  late  or  too  early.  If  they  had 
reason  for  the  complaint  they  now  make,  I  think  that 
they  ought  not  to  have  carried  in  the  bills  for  taxation, 
and  proceeded  with  the  taxation,  but  to  have  made  a 
proper  application  for  relief;  and  having  carried  in  the 
bills,  and  proceeded,  so  far  as  they  have  done,  with  the 
taxadon,  and  restrained  the  solicitor  so  long  from  bring- 
ing his  action,  I  think  that  they  ought  now  to  await  the 
Master^s  certificate,  and  apply  for  relief,  if  they  are 
advised  that  they  are  entidecl  to  it,  in  a  proper  manner, 
if  upon  the  certificate  it  should  appear  that  the  Master 
has  acted  upon  an  erroneous  principle.  The  acquiescence 
of  the  petitioners,  for  so  long  a  period,  is  without  suf- 
ficient excuse,  and  appears  to  me  to  deprive  them  of 
all  title  to  the  relief  which  they  pray  at  this  time  and  in 
this  manner. 


1841. 


Tarbuck 

V, 

Tarbuck. 
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Jwie  IS.  85.  GARLICK  V.  JACKSON. 

A  mortgagee  TTN  this  case,  a  decree  for  foreclosure  had  been  made, 
bSwwn  Se'*  *"^  ^®  Master  had  Exed  a  day  for  payment  of  the 
Master's  re-     amount  due  on  the  mortgage,  in  default  of  which  a 

port  and  the     x>        i  i       j 

day  fixed  for    foreclosure  was  ordered, 
payment.  De- 
made:  Held,        Between  the  date  of  the  report  and  the  day  fixed  for 

that  the  mort-  payment,   the  mort£«i;ee   received   some  rents  of  the 

gagee  was  not    ^  "^  "^^  -r-^  <•    i     ■ 

then  entitled    mortgaged   property.     Drfault  having  been  made  in 

abiSlut?'      payment  by  the  mortgagor, 

Mr.  Elderton  applied  to  make  the  order  for  foreclosure 
absolute. 

Mr.  Wilbrahamy  on  the  part  of  the  mortgagor,  re- 
sisted the  order,  on  the  ground,  that  by  receiving  rents 
between  the  report  and  day  fixed  for  payment,  the 
mortgagee  had  altered  the  amount  as  found  due  by  the 
Master. 

The  Master  of  the  Rolls  thought  that  the  case 
must  have  frequently  occurred  before,  and  after  taking 
time  to  consider  the  point,  he  refused  the  order  absolute 
for  foreclosure,  observing  that  as  the  amount  due  had 
been  varied  by  the  intermediate  receipt  of  the  rent, 
another  day  must  be  fixed  for  payment. 
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HOLMES  V.  The  Mayor,  &c.  of  the  Corporation  of     Jprii  23. 
ARUNDEL  and  GEORGE  BALCHIN.  ^^"^  ^^• 

rr^HIS  was  a  bill  filed  against  the  above  corporation  An  order  of 
■*•    and  against  Balchin,  the  town  clerk,  and  their  ^"'J^'b^^^hg 
answers  having  been  put  in,  the  PlaintiiS*  filed  a  repli-  Plaintiff  to 
cation  to  them.    John  HaUiday  happened  to  be  one  of  ^^n^an^ 
the  town  council,  and  the  cause  being  at  issue,  the  against  whom 
Plaintiff  obtained  an  order  of  course  for  the  examina-  has  been  filed, 

tion  of  Balchin  and  HaUiday  as  witnesses.  "  irregular. 

•^  An  order  of 

course,  ob- 
'Mt.  Pemberton  and  Mr.  Rogers  now  moved  to*dis-  tainedbythe 

charge  that  order  for  irregularity.     As  to  Balchin^  they  examine  a 

armed  that  it  was  a  setded  rule  that  a  Defendant  could  ^,^°  ^^ 

cillor  of  a  cor« 

not  be  examined  as  a  witness,  after  his  answer  had  been  poration,  De- 

leplied  to,  for  tiie  PlaintiflF  might  tiiereby  attempt  to  ^^^[^^^ 

make  the  Defendant  fidsify  his  own  answer;  Winter  y.  whose  answer 
rr    4  /  \  a  replication 

^^^•W  has  been  filed, 

is  irregular. 

That  as  to  HaUiday^  he  was  a  member  of  the  cor-  ^^^  'ff  ®  **f 

•^'  ^  ^  considered  a 

poratiout  whose  answer  had  been  replied  to;  and  if  the  party,  the 
Plaintiff  waived  all  relief  against  HaUiday^  he  could  pro^r^w^n 
have  none  against  the  corporation  of  which  he  was  a  there  is  a  re- 
member, and  must  pay  their  costs ;  Harvey  v.  Tebbutt.{b)  |f  he  be  not  a 

On  the  other  hand,  if  he  were  to  be  treated  as  no  party  par^y»5he 

order  is  un- 
to the  cause,  tiie  order  to  examine  him  was  unnecessary  necessary. 

and  irregular. 

Mr.  Wrcy^  contri* 

Balchin  is  not  strictiy  a  party  against  whom  any  relief 
is  prayed :  he  has  been  made  a  Defendant  according  to 

the 

(a)  8  Didc,  S9S.,  I  SmUhU  Pr.         (6)  i  Joe.  ^  fV.  197. 
345.;  aod  see  2  DanieP*  Fr.  454. 
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1841*  the  usual  practice,  as  clerk  of  the  corporation,  merely 
for  the  sake  of  discovery.  He  may  be  examined  as  to 
matters  in  which  he  is  not  interested,  as  was  the  case 
CofDoraUo  f  ^^  *  defendant  in  Nightingale  v.  Dadd.  (a)  In  Croctc 
Abumdbu  hall  v.  Smith  {b)^  an  executor  was  ordered  to  be  ex- 
amined as  a  witness  to  prove  the  execution  of  deeds^ 
&c.  his  answer  having  been  replied  to. 

HalUday  is  no  party  to  the  suit;  the  Plaintiff*  could 
not  have  withdrawn  the  replication  as  against  him, 
and  by  the  6  &  7  ^.  4.  c.  104.  burgesses  are  not  to  be 
deemed  incompetent  witnesses  by  reason  of  their  being 
members  of  the  body  corporate. 

The  witnesses  ought  to  demur  to  the  interrogatories ; 
the  objection  to. the  evidence  ought  to  be  taken  by  the 
Defendants  at  the  hearing  of  the  cause ;  Murray  v.  ShoA' 
welL  (c) 

Mr.  Pembertofif  in   reply.     If  no  relief  be  sought 
against  Balchin^  and  if  discovery  only  be  sought,   he 
should  have  been  dismissed  upon  his  answer  coming  io, 
and  his  costs  should  then  have  been  paid.     Crookhall  v. 
Smith  was  an  order  made  upon  special  application,  and 
not  an  order  of  course  as  in  the  present  case ;  and  as  to 
the  statute  referred  to,  it  removes  the  disqualification  of 
interest  which  would  otherwise  exist,  as  in  the  case  of 
parishioners ;  but  it  does  not  enable  you  to  examine  a 
party  to  a  suit,  the  objection  to  which  course  of  pro« 
ceeding  is  founded  on  very  difierent  grounds  from  that 
of  interest 

The  Master  of  the  Rolls  said  he  would  take  an 
opportunity  of  further  considering  the  case. 

The 

(a)  AMer^  585.  (c)  QV.Sf  B,  401. 

\h)  «  FfnoUf^i  Pr.  101. 
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In  this  case,  the  Plaintiff  having  filed  a  replication  to       Holmbs 
the  Defendant's  answer,  he  afterwards,  without  with'  f^^ 

drawing  the  replication,  obtained  an  order  of  course.  Corporation  of 
enabling  him  to  examine  the  Defendant  George  Balchin 
and  one  JoAn  Halliday  as  witnesses,  saving  just  ex- 
ceptions ;  and  a  motion  is  made  to  discharge  the  order 
for  irr^ularity. 

If  an  answer  be  not  replied  to,  the  whole  of  it  is  taken 
to  be  true,  and  the  Defendant,  having  credit  for  its  being 
true,  may  be  examined  as  a  witness  upon  matters  in 
which  he  is  not  interested,  although  he  may  be  in- 
terested  in  other  matters,  in  respect  of  which  there  may 
be  a  decree  against  him,  upon  his  own  statement,  in  his 
answer  not  replied  to. 

But  the  replication  denies  the  truth  of  the  whole 
answer,  and  shews  that  the  Plaintiff  considers  the  De- 
fendant to  be  concerned  in  interest;  and  whilst  the 
replication  remains  on  the  file,  and  the  answer  is  thus 
denied  to  be  true,  the  Plaintiff  is  not  at  liberty  to  allege, 
that  the  Defendant  is  not  interested  in  any  of  the  mat- 
ters in  question,  or  to  examine  him  in  a  way  which 
might  tend  to  falsify  any  part  of  the  answer. 

It  is  not  necessary  now  to  consider  what  might  be 
done  between  co-Defendants,  or  between  the  Plaintiff 
and  Defendant,  upon  a  special  application  for  leave  to 
examine  a  Defendant  for  the  Plaintiff.  This  is  the  case 
of  an  order  of  course,  and  as  regards  Balchin^  I  think 
that  it  is  irregular. 

As  to  HaUiday  a  question  is  made  whether  he  is  to 
be  considered  as  a  Defendant  or  not.     If  no  Defendant, 

the 
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the  order  as  to  him  was  unnecessary  and  improper*      If 

a  Defendant,  the  observations  as  to  Balchin  are  ap- 

V.  plicable  as  to  him* 

The 
Corporation  of 
Arundel.         I  am  of  opinion  that  the  order  must  be  discharged 

widi  costs. 


June  21, 22.  LANCASTER  V.  EVOR& 

It  is  a  general  riiHIS  case  came  before  the  Court  upon  demurrer  to 

person  having  the  whole  bill  for  want  of  equity  and  for  multifari- 

a  claim  on  the  ousness. 
assets  of  a  tes- 
tator, cannot 

«e^tormake  '^®  statements  in  the  bill  were  very  complicated ; 
a  debtor  to       but  omitting  those  which  did  not  affect  the  question  now 

p JtTto  the      before  the  Court,  the  facts  were  as  follows :  — 
suit;  but  the 

exceptions.  ^^  ^®  y^^^   \1l2  Sir  John  Pfyce  was  seised  of  an 

Case  in         estate,  subject  to  a  mortgage  to  Earl  Temple  for  24,000/. 

ditorofates-   Lady  Pryc^,  his  wife,  was  entitled  to  another  estate^ 

^^Twed  to  sue  ^^^J^^^  ^  ^  mortgage  for  5500/.  The  latter  estate  had 
the  executors    been  conveyed  in  trust  for  sale,  and  a  contract  had  been 

Suming^a*      entered  into  for  the  sale  thereof. 

fund  standing  Qy 

in  Court,  on  ^ 

which  the  estate  of  the  testatrix  bad  an  equitable  demand,  for  the  purpose  of  obtain- 
ing "payment  thereout,  the  executors  having  refused  to  take  proceedings  for  esta- 
blishmg  the  demand. 

A  husband  and  wife  joined  in  a  mortgage  of  their  respective  estates,  which  were 
already  incumbered,  for  the  payment  of  debts  of  the  husband.  The  estates  were 
realized  in  two  different  suits ;  and  the  incumbrances  paid.  The  husband's  debt 
was,  however,  paid  out  of  the  wife's  estate,  which  it  exhausted ;  but  there  was  a 
surplus  of  the  husband's  estate  in  court  The  husband  and  wife  were  both  dead,  and 
the  only  didms  upon  her  estate  were  those  of  a  mortgagee  and  a  judgment  cre- 
ditor ;  and  her  only  assets  were  such  as  might  be  realized  from  her  equity  against 
her  husband's  estate,  for  which  her  executors  refused  to  sue.  Held,  that  the  judg- 
ment creditor  might  maintain  a  suit,  against  the  wife's  executors,  the  mortgagee,  and 
a  party  claiming  the  fund  in  Court  under  the  husband,  for  payment  of  the  wife's  two 
debts  out  of  that  fund. 
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Bj  deed,  dated  in  January  1 772,  both  estates  and  the 
surplus  of  the  money  to  arise  from  the  sale  of  Lady 
Pn/c^s  estate,  were  conveyed  by  Sir  JbAn  and  Lady 
Pryce  to  trustees,  upon  trust  to  sell  and  pay  the  mort-> 
gages  of  24,0002.  and  55002. ;  then  to  secure  certain 
monies  due  from  Six  John  Pryce  to  Jaques  ;  then  to  pay 
5000/.  to  Lady  Pryce^  for  her  separate  use,  and  the  re- 
sidue to  Sir  John  Pryce. 
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Lancaster 

V, 

EVORS, 


Notwithstanding  this  deed,  the  Earl  Tenq)le  filed  a 
bill  to  obtain  payment  of  his  mortgage  debt ;  and  in  a 
suit,  entitled  The  Earl  of  Buckingham  v.  Pryce^  Sir  J. 
Pryce's  estate  was  sold.  The  mortgage  thereon  was 
discharged,  and  2821/.,  the  residue  of  the  purchase- 
money,  was  paid  into  Court,  in  the  cause  of  The  Earl  of 
Buckingham  v.  Pryce.  This  sum  was  allowed  to  accu- 
mulate, and  now  amounted  to  20,972/.  consols. 

Sir  John  Pryce  died  in  1776;  his  wife  survived  him, 
and  died  about  the  year  1805. 


In  1882  the  mortgage  on  Juhdy  Pryce^s  estate  was 
discharged  in  a  suit  entitled  Bumey  v.  Scott^  instituted 
by  Bumeyj  a  judgment  creditor,  Morgan^  a  mortgage 
creditor  of  Lady  Pryce^  and  Lady  Pryce.  Out  of  the 
sarplus  of  the  produce  of  this  estate  the  debt  due  from 
Sir  John  Pryce  to  Jaques^  amounting  to  5323/.,  was  paid, 
under  the  provisions  of  the  deed  of  1772.  What  re- 
mained was  insufficient  to  satisfy  the  debts  due  to 
Morgan  and  Bumey.  The  amount  of  these  debts  had, 
however,  been  ascertained  by  the  Master  in  the  suit  of 
Bumey  v.  Scott. 

This  bill  was  filed  by  Lancaster^  the  representative  of 
Bumey  the  judgment  creditor,  against  Evors  (who,  as 
heir  or   personal   representative    of    Sir  John  Pryce, 

claimed 
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against  the  executor  and  the  surviving  partner  of  a  tes- 
tator (who  is  in  the  nature  of  adebtor)  without  charging 
or  proving  fraud  or  collusion ;  but  it  appeem  ^  that 
there  were  special  dreumstances  in  the  case  which  took 
it  out  of  the  rule  (a) ;  Dames  v.  Dames*  (6) 

Another  objection  to  this  bill  is,  that  Morgan^  a  mort- 
gagee, is  made  a  party,  and  his  equities  must  be  de- 
termined in  this  suit  If  the  other  objections  do  not 
prevail,  it  is  dear  that  this  suit  ou^t  to  be  confined  to 
the  recovery  of  the  debt ;  Pearse  v.  HemU.  (c)  The 
Defendant  JEixors  has  no  concern  in  the  claims  on  the 
fimd,  or  the  administration  of  Lady  Pryc^s  estate.  The 
bill  is,  therefore^  on  that  ground,  multifarious. 

They  contended  also  that  Jaque^s  debt  was  one  due 
from  Lady  Pfyce^  and  that,  as  a  provision  of  50002.  was 
made  for  her  by  the  deed,  her  husband  became  a  pur- 
chaser of  the  produce  of  her  estate* 


Mr.  Pemberton  and  Mr.  PundSf  in  support  of  the 
biU. 

This  case  does  not  come  within  the  rule,  even  as 
stated  by  the  other  side.  The  bill  alleges  that  there 
are  only  two  debts  due  from  the  estate  of  Lady  Pryce^ 
the  amounts  of  which  have  been  ascertained  by  the 
Master ;  and  it  further  alleges  that  the  only  assets  out 
of  which  they  can  be  paid  are  those  in  Court  in  the 
suit  of  The  Earl  (^Buckingham  v.  Pryccy  which  the  exe- 
cutors refuse  to  get  in.  What  other  remedy  has  the 
PlaintifiF  but  to  file  his  bill  against  the  executors  and  all 
other  necessary  parties  to  realize  these  assets?  His  is 
not  the  case  referred  to  in  the  authorities  dted  on  the 

part 

(a)  Page  280.  (c)  T  5lfm.  471. 

(h)  2  Keen,  559. 
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part  of  the  Defendant,  namely,  of  a  legal  demand  re- 
corerable  at  law,  in  respect  of  which  the  executors 
might  be  charged  with  a  devastavit^  in  the  event  of  thdr 
not  taking  proper  steps  to  recover  it,  and  in  which 
therefore  a  charge  of  insolvency  wonld  support  the 
bill ;  but  this  is  the  case  of  a  doubtful  equi^,  the  va- 
lidity of  which  can  only  be  ascertained  by  a  suit,  and 
for  which  the  executors  could  not  be  charged  with  a 
ieoastaoU.  If  collusion  be  necessary  to  support  this 
bill,  dien  the  refusal  of  the  executors  to  sue  amounts  to 
coUusion;  and  that  seems  implied  in  Benfidd  v.  iSo- 
hmons  (a),  in  a  case  where  a  suit  is  the  only  remedy. 


16S 


1841. 


Lancastbr 

V. 
EVORS. 


But  diis,  in  reality,  is  not,  as  it  has  been  assumed,  a 
suit  against  executors  and  a  debtor  to  the  estate.  Eoors 
is  not  a  debtor ;  but  there  are  certain  funds  in  Court, 
the  right  to  which  is  a  matter  of  dispute  between  the 
several  persons,  and  can  only  be  determined  by  a  suit 
in  which  they  are  all  parties. 

As  to  the  second  point,  it  is  clear  that  po  bill  could 
be  sustained,  having  for  its  object  the  determination  of 
the  rights  to  the  fund,  in  the  absence  of  Morgan^  whose 
claim  has  been  ascertained  to  be  the  first  charge  thereon. 
If  there  had  been  a  greater  numberof  creditors  of  Lady 
Prycej  the  bill  might  have  been  filed  on  behalf,  &c.; 
and  if  the  executors  themselves  had  sued,  Morgan  would 
have  been  a  necessary  party. 


The  debt  is  alleged  to  be,  and  must,  on  demurrer,  be 
taken  to  be  the  debt  of  the  wife,  and  the  equity  of  the 
wife  to  be  recouped  cannot  now  be  doubted ;  1  Rqper 
Hudkond  Wife,  US. 


Mr. 


{«)  9  Kef.  82. 
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1841.  Mr.  Kinderdejfj  id  reply. 
Lancaster 

V.  The  Master  of  the  Rolls. 


Etors. 


In  this  case  it  is  not  necessary  to  consider  what  de- 
fence the  Defendant  may  have  to  this  suit,  on  the  ground 
that  Sir  John  Pryce  ought,  under  the  deed  of  1772,  to 
be  considered  a  purchaser  of  the  interest  of  Lady  Pryce^ 
his  wife ;  or  on  the  ground  that  the  debt  of  Jaques,  in 
respect  of  which  the  Plaintiff  claims  relief,  was  the  debt 
of  Lady  Pryce.  The  Defendant  may  have  a  valid  de- 
fence on  both  of  these  grounds ;  but  such  a  defence 
cannot  be  supported  on  this  demurrer,  having  regard 
to  the  facts  stated  in  the  bill,*all  of  which  the  Court 
must,  for  the  purpose  of  its  decision  on  the  present 
occasion,  assume  to  be  true.  The  only  question  now 
is,  whether,  looking  at  all  the  circumstances  of  the  <^se, 
the  bill  is  properly  framed,  so  as  to  entitle  the  Plaintiff 
to  relief  as  against  the  Defendant  Evors. 

The  general  rule  admits  of  no  doubt  that  a  person 
having  a  claim  on  the  assets  of  a  testator,  has  no  right 
in  suing  the  executor  to  make  a  debtor  to  the  estate  a 
party  to  that  suit.  The  question  in  such  cases  arises  on 
the  exceptions  to  that  rule. 

The  Plaintiff  and  Morgan  have  been  found  to  be 
creditors  of  Lady  Pryce^  and  are  entitled  to  be  paid  out 
of  her  estate ;  but  it  appears  that  her  assets  have  been 
exhausted  by  the  payment  of  her  husband's  debts,  for 
which  her  estate  was  in  the  nature  of  a  surety.  It  can- 
not but  be  admitted  on  this  simple  statement,  that  her 
estate  was  or  is  entitled  to  be  recouped  out  of  the  estate 
of  Sir  John  Ptyce*  It  is  stated  that  her  estate  has  been 
exhausted  except  so  far  as  any  thing  may  be  recovered 
by  the  assertion  of  this  right ;  and  there  are  assets  of 

Sir 


EVORS, 
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SkJoknPryce  in  Court,  which,  subject  to  any  claim  to        1841. 
be  established  by  the  representatives  of  Lady  Pryce^    L^JcA^a 
belong  to  the  Defendant  Evors.    The  Plaintiff  claims       _  v. 
to  be  paid  out  of  those  assets  of  Lady  Pryce^  which,  as 
between  the  two  estates,  have  been  improperly  applied 
in  payment  of  her  hnsband's  debt. 

This  suit  is  not  for  a  general  account  of  the  assets  of 
Lady  Pryce^  nor,  as  it  has  been  argued,  a  suit  against 
Eoors^  as  a  debtor  to  her  estate;  but  there  being  a  spe- 
cific fund  in  Court,  it  is  sought  to  establish,  as  against 
that  fund,  a  claim  for  the  benefit  of  Lady  Pryc^s  estate. 
Evors^  who  claims  the  fund,  is  properly  made  a  party  to 
protect  it 

It  is  not  sufficient  to  say  that  the  executors  of  Lady 
Pryce  are  the  only  persons  to  sue  in  order  to  realize 
this  claim.  If  they  were,  they  have  expressly  refused 
to  do  so.  I  think  that  if  this  case  did  in  other  respects 
come  within  the  general  rule^  the  circumstance  of  the 
refusal  of  the  executors  to  recover  these,  the  only  assets, 
would  make  the  case  an  exception  to  the  general  rule. 

It  is  then  said  that  this  bill  is  multifiirious,  as  bring- 
ing Morgan  before  the  Court  and  seeking  to  establish 
his  claim.  If  Morgan  had  not  been  before  the  Court, 
Evan  would  have  said,  ^  there  is  the  report  of  the  Mas- 
ter, by  which  it  appears  that  Morgan  has  a  prior  claim 
to  the  Plaintiff;  and  therefore  he  is  a  necessary  party." 
I  thmk  the  bill  is  not  multifarious,  and  I  must  overrule 
the  demurrer. 


M  S 
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^Sfssf*        LINCOLN  and  Others  v.  WRIGHT  and  Others. 

LINCOLN  and  Others  o.  DRUERY  and  Othen. 

It  is  not  irre-  rairilS  was  a  modon,  made  on  behalf  of  two  Defend- 
SUlean order  ^"^^  ^'^  ^^^  Boughetif  that  the  depositions  taken 

£ar  a  commit-  in  these  causes  might  be  suppressed  with  costs, 
non  to  ex- 
amine wit- 
nesses, or  die       Susanna  JSatig.  the  wife  of  James  King^  and  their  in£Emt 
conunission  of  ^  ^ 

the  return        children,  were  interested  in  the  residuary  proper^  of 

^OTtfonn.^  the  testator  in  the  cause^  and  in  January  18S9,  James 
asuitinwiiich  King  and  Sarah  his  wife  and  their  children,  by  James 
are'piaintiffi»*'  £in|g  their  father  and  next  friend,  together  with  certain 


and  ""JT.  and  other  pardes  interested,  filed  these  bills  to  recover  the 
others  De-  * 

fiendantk*         same. 

A  supple- 
mental Dill 
was  filed  in  On  the  13th  of  December^  1889,  James  King  died; 

ceased  penon  ^^^  ^  supplemental  bill,  which  had  become  necessary  oa 
was  named  as  other  grounds,  was  filed  on  the  19th  of  the  same  month ; 
and  as  next      ^^^  therein  James  King  (then  deceased)  was  erroneously 

^endof  infiint  named  bodi  as  Plamtiff  and  as  next  friend  of  his 

PhuntifiBy  and      .  .,  _ 

in  the  title  of   children. 

the  FkuntifP's 

interrogatories 

for  the  ex-  The  two  Defisndants,  JStis/  and  Bom^hen^  filed  their 

IJ^^J^^     answer  to  the  supplemental    bill;  and  therein  they 

name  was        adopted  the  same  title,  and  stated  their  belief  that 

mo&tioned  as      «  -rr*  ■%     i 

bdng  sdll  a      J^*"^  ^^  ^^  de^ 

par^.  Held,  The 

that  aDe- 

fisndant  who  had  acquiesced  and  intituled  his  interrogatories  in  a  similar  manner, 

could  not,  after  publicationy  move  to  suppress  the  depositions. 

Pending  the  examination  of  witnesses,  a  new  next  friend  of  the  infant  Plaintifi 
was  f^pointed;  Held,  that  it  was  not  necessary  to  notice  the  alteration  in  the  pro- 
ceediqp  under  the  commission. 

An  mterro^atoiy  which  asks  a  witness,  whether  it  was  agreed  to  the  eflect  sug* 
gested  ia  the  mterrogatory,  is  not  leadmg. 


Wright. 
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The  cause  being  at  issuer  the  Pliuntiffi^  on  the  4th        1841. 
Sq/fembetj  1840^  obtained  an  order  for  a  commission      i^cout 
to  examine  witnesses,  and  both  Plaintiffs  and  the  De-       _  «• 
fendants  Rusi  and  Baughen  commenced  examining  wit- 
nesses thereunder  on  the  28d  of  Octcber  1840,  and  pro- 
ceeded therein  on  the  2ith,  27th,  28th,  and  SOth  of  the 
same  month. 

Prerbos  thereto,  and  on  the  5th  of  Octcber  1840,  the 
FlaintLfl&  obtained  an  order  to  dismiss  the  bill  as  against 
a  Defendant,  John  Andrews  Unccln  ;  and  on  the  26th 
cSOctober^  and  pending  the  examination,  they  also  ob- 
tained an  order  substituting  the  Plaintiff,  Susan  King^  as 
next  friend  of  her  in&nt  children. 

The  questions  on  the  present  occasion  depended  prin« 
cqially  on  the  mode  in  which  the  several  proceedings 
had  been  instituted ;  it  is  therefore  necessary  to  stat^ 
that  the  order  for  the  commission,  the  commissicm  itsell^ 
and  the  return  thereto  of  the  depositions,  taken  there- 
under, were  all  intituled  in  the  following  short  form :— - 

Between 
William  Lincoln  and  Others       -  Plaintifis ; 

And 
Smiih  Wright  and  Others  -  Defendants. 

And 
William  Lincoln  and  Others       -  PIainti£& ; 

And 

John  Henry  Druery  and  Others    Defendants. 

By  original  and  supplemental  bilL 

« 

The  titles  to  the  interrogatories  exhibited  by  the  Plain- 
ts and  returned  by  the  conunissioners,  ani^xed  to  the 
oommissbn  and  the  depositions,  stated  the  names  of  all 
the  Plaintifi  and  Defendants  except  John  Andrems  lAn^ 

M  4  cobh 
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coin,  but  included  James  King  (who  was  then  dead)  as 
a  co-plaindff,  and  as  next  friend  to  his  children,  and 
stated  that  the  several  parties  ^*  were  and  are"  respec- 
tively Plainti£fs  and  Defendants. 

The  Defendant's  interrogatories  only  differed  from 
those  of  the  Plaintiff  in  this,  that  they  included  John 
Andrews  Lincoln  as  a  Defendant,  and  omitted  the  words 
"  were." 

Rules  to  produce  witnesses,  and  to  pass  publication, 
were  given,  and  expired  in  Michaelmas  term ;  the  cause 
was  set  down  and  publication  passed  on  the  21st  of 
December  1840. 


The  fourth  of  the  Plaintiff's  interrogatories,  which  it 
was  allq^ed  was  leading,  was  as  follows :  — 

<*  Was  it  at  any,  and  what,  time  after  the  decease  of 
the  said  testator,  arranged  or  agreed  by  or  between  any 
and  what  persons,  as  executors  and  trustees  under  the 
said  will  and  codicil  of  the  said  testator,  and  whether  or 
not  for  their  mutual  convenience  or  how  otherwise,  that 
any  and  which  of  them  should  be  the  chief  acting  exe* 
cutors  and  trustees,  or  the  chief  acting  executor  and 
trustee  under  and  by  virtue  of  the  said  will  and  codicil 
of  the  said  testator;  or  that  they  or  he  should  undertake 
the  chief  burthen  of  the  execution  thereof,  and  should 
be  chiefly  active  in  collecting  and  receiving  the  personal 
estate  of  the  said  testator,  and  the  produce  thereof,  and 
in  making  the  necessary  and  proper  payments  thereout, 
and  in  executing  the  trusts  of  the  said  will ;  and  did  any 
and  which  of  them,  severally  and  respectively,  authorise 
any  and  which  of  the  others  of  them  to  act  generally  for 
them  or  him,  or  on  their  or  his  behalf,  in  the  adminis- 
tration of  the  estate  of  the  said  testator,  or  confide  to 

them 
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them  or  him  the  exercise  of  the  duties,  and  the  execu- 
tioD  of  the  trusts  reposed  in  them  by  the  said  will  and 
codicil ;  and  did  any  and  which  of  them,  under  any  and 
what  circumstances,  become  and  were,  or  was  they  or 
he,  under  any  and  what  circumstances,  the  chief  acting 
executors  and  trustees,  or  the  chief  acting  executor  and 
trustee,  in  regard  to  the  administration  of  the  personal 
estate  of  the  said  testator,  or  chiefly  acted  therein,  de- 
clare, &C.** 
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Mr.  GirHestone  and  Mr.  Steer  for  the  Defendants, 
ocmtended  that  the  proceedings  were  irregular,  first, 
because  Kif^j  who  was  dead  at  the  filing  of  the  sup- 
plemental bill,  was  mentioned  in  the  title  of  the  inter- 
rogatories to  be  a  Plaintiff,  and  the  next  friend  of  his 
children. 

Secondly,  that  the  name  John  Andrews  Lincoln  had 
been  improperly  omitted  in  the  title  to  the  interroga- 
tories. . 

Thirdly,  that  the  order  for  the  commission,  the  com- 
mission itself,  and  the  return  thereto,  had  been  impro- 
p»ly  inUtuled  in  a  short  form,  and  did  not  sufficiently 
ideotiiy  the  cause. 

Fourthly,  that  the  name  of  the  new  next  friend  ought 
to  have  been  Inserted  in  the  title  to  the  different  pro- 
ceedings after  such  appointment,  and 


Lastly,  that  the  interrogatories  themselves  were  lead* 


ing. 


They  argued  that  the  way  to  try  the  regularity  of  the 
intitaling  of  the  several  proceedings,  was  to  see  whether 
an  indictment  for  perjury  could  be  sustained  against  a 

witness 
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1841«       witness  examined  under  the  oommission.    lliey  odd- 
L^'^jff      tended  that  it  could  not^  as  the  diflbreot  proeeedingsy 
9.  when  proved,  would  not  be  fixuid  in  accordance  with 

the  record  and  order,  or  widi  the  fiicts  themselTes.  (a) 
That  if  the  proceedings  were  irregular,  then  the  de» 
positions  ought  to  be  suppressed.  Prikhard  ▼. 
FouOces.  {b) 

Mr*  Pemberton  and  Mr.  Jerenof^  corUrdf  on  the  first 
otgection,  contended,  that  even  if  the  name  of  Jiones 
King  had  been  improperly  included  in  the  supplemoital 
bill,  still,  that  until  the  error  had  been  rectified,  it  was 
proper  to  include  it  in  the  title  to  the  interrogatories,  so 
as  to  make  them  correspond  with  the  record ;  and,  at  all 
events,  that  the  Defendant,  who  had  acquiesced  and 
adopted  that  form  themselves  could  not  now  take  advan* 
tage  of  a  common  error  after  publication. 

Secondly,  that  Jakn  Andreaos  lAncoln^  having  been 
dismissed  from  the  suit,  his  name  had  not  improperly 
been  omitted,  and  that  advantage  of  that  objection,  if 
any,  ought  to  have  been  taken  earlier. 

Thirdly,  that  intituling  the  order  for  a  commission, 
and  the  commission  and  return  in  a  short  form,  was 
according  to  the  usual  course  of  practice. 

Fourthly,  that  it  was  not  necessary  to  notice  the  ap- 
pointment of  a  new  next  friend,  which  took  place  pend- 
ing the  proceedings  under  the  commission :  a  next  friend 
not  being  a  party  to  the  cause,  and  the  change  not 
affecting  the  issues  between  the  parties. 

Fifthly, 

(a)  On  this  point  the  follow-     v.  Roper^  6  M.  4r  S,  327.;  and 
ing  authorities  were  cited  on  the      Rex  v.  Benson,  2  Camp.  509. 
appeal  -.  —  23  G.  2.  c  n. ;  Reg         {b)  %  Reavan*  133, 


Wright. 


CASES  IN  CHANCERY,  171 

Fifthly}  that]  the  interrogatories  were  not  leading}  as        184<1. 

they  did  not  suinrest  to  the  witness  the  answer  to  be     ^■^''v^^ 
'  oo  Lincoln 

given.   [7%^  Master  of  ike  Rolls.  All  interrogatories      __^  v. 
most^  to  some  extent,  make  a  suggestion  to  the  witness. 
It  woold  be  perfectly  nugatory  to  ask  a  witness  if  he 
knew  any  thing  about  something.] 

They  argned  also,  that  an  indictment  would  lie  in 
such  a  case,  as  the  Defendant  conld  not  go  out  of  the 
record,  with  which  the  proceedings  corresponded ;  and 
that  the  case  of  Pritchard  v.  Foidkes  did  not  apply,  for 
there  the  interrogatories  and  depositions  did  not  corre- 
spond with  the  order  for  the  commission. 

Mr.  Girdlestone^  in  reply. 

• 
The  Master  qf  the  Rolls  observed,  that  there  was 

a  oonsideiable  difference  of  opinion  amongst  the  officers 
of  the  Court  as  to  the  correct  mode  of  intituling  these 
matters;  and  that  in  the  case  of  Pritchard  v.  Foidkes 
he  had  himself  been  under  the  necessity  of  deciding 
between  conflicting  opinions  as  to  the  practice.  That  he 
would  not  decide  this  case  without  further  inquiry  to 
see  if  an  order  could  not  be  made  consistent  with  the 
practice  of  the  Court,  and  the  rights  of  all  the  parties, 
which  in  the  present  stage  of  the  cause  might  be  se- 
riously affected  by  any  order  which  might  be  made. 


The  Master  ^tke  Rolls. 

This  was  a  motion  to  suppress  depositions  for  irre-      June  25. 

gularity. 

The  first  ground  stated  was,  that  the  depositions  were 
taken  in  a  cause  in  which,  it  was  alleged,  that  James 
King  was  a  Plaintiff  and  next  friend  to  in&qts. 

It 
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It  appears  that  the  suit  was  irregularly  constituted  at 
its  first  institution!  by  naming  James  King  (then  dead) 
as  Plaintiff,  and  as  next  friend  to  other  Plainti£&  who 
were  infants.  This  irregularity  was,  however,  known  to, 
and  acquiesced  in,  by  the  Defendants,  who  joined  in 
cbmmission,  and  made  no  complaint  till  after  publica- 
tion ;  and  it  does  not  appear  to  me,  that  parties  who 
have  so  proceeded,  ought,  after  publication,  to  be  al- 
lowed to  suppress  the  depositions  on  this  ground. 

The  other  irregularities  which  are  insisted  on,  relate 
paitly  to  the  title  of  the  interrogatories,  and  pardy  to 
the  proceedings  in  the  cause,  during  the  execution  of 
the  commission. 


The  order  for  the  commission^  the  commission  itself, 
and  the  return  to  the  commission,  are  all  in  the  usoal 
form,  and  correspond  with  one  another.  The  tide  of 
the  interrogatories  is  not  inconsistent  with  the  titles  of 
the  order  of  commission  and  return ;  but  expressing  the 
names  of  the  parties  at  full  length,  it  continues  the  ori- 
ginal error  in  the  constitution  of  the  suit,  and  names 
James  King  as  a  Plaintiff,  and  as  next  friend  of  other 
Plaintiffs  who  are  infants.  This  was  wrong,  but  not  only 
had  the  error  been  acquiesced  in  by  the  Defendants  in 
all  the  preceding  stages  of  the  cause,  but  was  actually 
committed  by  the  Defendants  themselves,  in  the  title  of 
their  own  interrogatories. 

If  the  Plaintifi&  have  been  irregular  in  this  respect,  so 
also  have  the  Defendants;  and  under  these  circumstances, 
I  think  that  one  party  ought  not  to  be  allowed  to  take 
advantage  of  the  irregularity  to  the  prejudice  of  the 
other. 

As  to  the  proceedings  in  the  cause,  it  appears  that 
after  the  commission  was  issued,  and  whilst  it  was  in 

course 
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course  of  execution,  an  order  was  obtained  to  substitute 
a  next  friend  in  the  place  of  the  Jcmet  King  who  was 
dead  before  the  institution  of  the  suit;  and  it  is  alleged, 
that  this  order,  and  the  amendment  consequential  upon 
it,  made  all  the  subsequent  proceedings  under  the  com- 
mission irregular  and  void.  Upon  this  part  of  the  sub- 
ject, I  thought  it  necessary  to  make  some  inquiries,  and 
in  the  result,  it  appears  to  me,  that  a  proceeding  of  this 
sort,  the  object  and  e£fect  of  which  b  in  no  way  to  alter 
the  matters  in  issue  between  the  parties,  but  only  to 
render  valid  the  proceeding  in  the  names  of  infants, 
does  not  interrupt,  or  make  it  necessary  to  obtain  any 
further  order  to  give  validity  to,  the  proceedings  under 
the  commission. 

The  last  objection  to  the  depositions  was,  that  they 
were  taken  under  interrogatories  which  were  leadings 
and  they  are  said  to  be  leading,  on  the  ground  that  they 
ask  the  witnesses  whether  it  was  agreed  to  the  effect 
sQggested  in  the  interrogatories.  In  the  argument  it 
was  contended,  that  the  interrogatories  ought  to  have 
asked,  not  simply  whether  it  was  so  agreed,  but  whether 
it  was  or  was  not  so  agreed.  Now  it  has  been  held, 
that  the  interrogatories  ought  not  to  be  in  the  form, 
^  was  it  not  so  agreed :"  that  is  considered  to  be  leading : 
bat  the  form,  <<  was  it  so  agreed,"  does  not  appear  to 
me  to  be  suggestive  of  the  answer.  It  is  impossible  to 
examine  a  witness  without  referring  to,  or  suggesting 
the  subject  upon,  which  he  is  to  answer.  If  the  ques- 
tion suggests  a  particular  answer,  it  is  leading  and  im- 
proper. Questions  have  also  been  held  to  be  improper, 
if  suggesting  the  subject,  they  are  capable  of  being 
answered  by  a  simple  affirmative  or  negative  without 
any  circumstances ;  but  a  question  whether  such  an 
event  happened?  does  not  suggest  the  answer  that  it 
did  happen;  and  having  read  the  interrogatories  in  this 

case. 
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case,  I  think  that  they  are  not  capable  of  being  an* 
swered  in  the  afiBrmative  or  negative  without  drcum* 
stances. 

This  motion  must  therefore  be  refused  with  costs. 


The  Defendants  appealed  from  this  decision;  bot  Lord 
Coitenham  on  the  2dd  of  Jiify  1 841,  dismissed  the  appeal 
with  costs,  without  prejudice  however  to  any  implica- 
tion, the  Defendants  might  be  advised  to  make,  for 
ferring  the  interrc^tories  to  the  Master  as  leading. 


1840. 
June  28. 

A  testator  de- 
viflcd  hb  real 
and  petBonal 
estate  tohu 
wife  **  abso- 
lutely, and  at 
her  own  dis- 
posal, for  the 
maintenance 
of  herself  and 
bringing  up  of 
his  diildren." 
Held,  that  she 
could  sell  the- 
real  estate. 

The  Court 
will  not  en- 
force a  con- 
tract involving 
a  breach  of 
trust. 


WOQD  V.  RICHARDSON. 

npHE  testator,  by  his  wiU,  devised  and  bequeathed  as 
-*•  follows:  — "I  give,  devise,  and  bequeath  all  my 
estate  real  and  personal,  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  or  sort  soever  the  same  may 
be,  or  consist  at  the  time  of  my  decease,  unto  my  dear 
wife  Jane  Bickardson  ;  to  hold  unto  her  my  said  dear 
wife  and  to  her  heirs,  executors,  administrators,  and 
assigns  absolutely  and  at  hei^  own  disposal  for  the  main'' 
tenance  of  herself  and  bringing  up  of  my  children  /  sub- 
ject nevertheless  to  the  payment  of  all  my  just  debts, 
fimeral  and  testamentary  expenses;  and  I  appoint  my 
said  dear  wife  sole  executrix  of  this  my  last  will  and 
testament." 

The  testator  died,  leaving  his  widow  and   several 
children  surviving  him.     Jane  Richardson,  the  widow, 
contracted  to  sell  a  part  of  the  real  estate  to  the  Plain- 
tiff; 
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tiff;  and  after  the  title  had  been  accepted  and  the       1840. 
conY^anoea  approyfed  of»  she  refused  to  oomplele  the     ^^^^^ 
contract.  9. 

RlCHiiRDSOir. 

The  Phdntiff  then  filed  his  bill  for  a  specific  per- 
formance^ which  was  resisted,  on  the  ground,  first,  that 
the  oxitract  was  unduly  obtained,  the  Defendant  noir 
having  the  benefit  of  professional  assbtance ;  and  se- 
condly, that  the  Defendant  was  not  justified,  by  the 
terms  of  the  wiU,  in  selling  the  estate  in  which  the  in&nt 
dkildren  were  interested. 

Mr.  Kinderdey  and  Mr.  PuroiSy  for  the  Plaintiff. 
There  b  no  trust  in  favour  of  the  children ;  the  widow 
has  a  right  of  *'  disposal "  of  this  property  or  a  power 
of  sale;  the  purchaser  b  satisfied  with  the  tide,  and  the 
Defendant  cannot  therefore  set  up  the  objection  of  want 
of  tide ;  besides  which,  the  purchaser  will  take  sutgect 
to  die  rights  of  the  children,  if  they  have  any ;  they 
cited  PraU  v.  Churchy  post^  p.  177.  note. 

Mr.  Loftus  Wigramj  contra^  contended  that  the  De- 
fendant was  a  trustee  for  her.  children,  the  gift  being 
for  the  maintenance  of  herself  and  bringing  up  of  his 
cbildr^i ;  and  that  she  could  not  sell  the  property  with- 
out their  concurrence.  In  WethereU  v.  Wilson  there 
was  a  gift  to  a  parent,  ''  in  order  the  better  to  enable 
him  to  support,  maintain,  and  educate ''  hb  child ;  and 
it  was  hdd  to  be  a  trust  for  the  benefit  of  such  child. 
In  Woods  V.  Woods  (a)  the  ^ft  was  to  a  wife,  ^  towards 
her  support  and  her  fiunily,"  and  the  construction  was 
similar;  and  so  in  the  cases  of  Hamley  v.  Gilbert  (&), 
and  Broad  v.  Beoan.  (c) 

That 

(a)  1  Jlfyf.  4-0.401.  V.  CrockeU,  Ih.  451.;  and  We»  . 

[b)  Jatob^3S4»i  and  see  Rmkei     therell  v.  IViison,  1  KeeUf  80. 
V.  Ward^  I  Hare,  445. ;  Crockett         (c)  1  Euss,  511.  n. 
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1840.  That  if  the  Defendant  were  to  complete  the  contract, 

^"^^X"^"^     she  would  commit  a  breach  of  trust;  and  that   this 
Wood  ' 

o.  Court  would  not  decree  a  party  to  perform  an  act  which 

Richardson,  amounted  to  a  breach  of  trust ;  1  Sug.  Vendors^  9th  ed. 
206.,  Ord  V.  Noel,  (a) 

T^e  Master  (^tie  Rolls. 

I  think  that  the  PlaintiiT  is  entitled  to  a  decree.  A 
contract  was  entered  into  in  1836  for  the  sale  of  this 
property;  the  dtle  has  been  investigated,  the  convey- 
ances have  been  prepared  and  approved  of,  and  the 
engrossments  have  been  tendered  for  execution ;  but  the 
Defendant  having  refused  to  complete,  the  PlaindflT  has 
been  compelled  to  file  this  bill  against  the  vendor  for 
a  specific  performance. 

There  are  two  defences,  first,  that  this  contract  was 
obtained  from  the  Defendant  by  surprise,  in  other 
words,  by  fraud ;  as  to  this  it  is  alleged,  that  the  De- 
fendant has  been  unable  to  obtain  any  evidence.  This 
ground  of  defence,  therefore,  rests  merely  upon  the 
allegation  of  the  Defendant,  who  has  abstained  from 
filing  a  cross  bill  to  examine  the  PlaintiiT  upon  that 
subject,  and  by  those  means  obtain  relief  against  that 
alleged  fraud,  if  there  were  any.  It  b  impossible,  there- 
fore, for  me  to  take  notice  of  that  allegation. 

The  next  ground  of  defence  is  more  important:  it 
is  this,  that  the  Defendant  has  entered  into  this  con- 
tract and  obligation,  which,  she  says,  the  Court  can- 
not compel  her  to  perform,  without  sanctioning  a 
breach  of  trust;  and  that  this  Court  will  not  order  or 
permit  a  person  to  commit  a  breach  of  trust.  Nothing 
can  be  more  true  than  that  principle.     This  Court  will 

not 
(a)  S  Mad,  458. 


Richardson. 
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not  requii^  or  order  any  person  to  commie  a  breach  of       1840. 
irast,  it  being  the  special  duty  of  this  Court  to  compel      ^^^^^"^ 
the  due  execution  pf  a  trusty  and  by  all  means  to  avoid,    _      o. 
and,  if  necessary,  prevent,  the  commission  of  a  breach  of 
trust,  and  of  a  fraud,  which  it  would  amount  to. 

It  is  argued  that  this  would  be  a  breach  of  trust,  be* 
cause  the  property  was  given  to  the  Defendant  ^^  for 
the  maintenance  of  herself  and  her  children;''  that  is 
true;  but  then  the  property  was  to  be  held  by  her 
"absolutely  and  at  her  own  disposal "  for  that  purpose ; 
and  how  is  it  in  any  manner  made  to  appear  in  this 
cause^  that  the  disposition  of  the  property  and  the  re- 
ceipt by  the  Defendant  of  the  purchase-money  are  not 
the  best  things  she  could  do  for  the  maintenance  of 
herself  and  her  children  ?  Nothing  appears  one  way 
or  the  other.  It  is  sufficient  for  the  purpose  of  this 
case  to  say  that  it  does  not  appear  that  this  sale  is 
any  breach  of  trust  I  must,  therefore,  decree  a  specific 
performance  of  this  agreement. 


PRATT  V.  CHURCH.  isso. 

Jttfy  2. 

The  testator  in  this  case  devised  as  follows :  —  "  This  is         ^'  ^' 

the  last  will  and  testament  of  me  John  Prait  of  BMs  HiU,  ^^^d  his  ^1 

in  the  county  of  Northumberland^  Esq.     I  order  and  direct  estate  to  his 

that  all  my  just  debts,  funeral  and  testamentary  expenses  be  wife,  "for  her 

paid  and  discharged  out  of  my  personal  estate  and  effects,  g^^r^e^yse 

I  give,  devise,  and  bequeath  all  my  estates  and  effects  what-  to  dispose  of 

soever  and  wheresoever,  whether  real  or  personal,  unto  my  «s  she  should^^ 

dear  wife  Elizabeth  Prattt  to  and^r  her  own  sole  and  sepa-  ^^^  J^^  Jj-  j^'j^ 

rate  tue^  to  dispose  of  as  she  shall  think  proper^  and  out  of  real  and  per- 

mu  said  real  and  personal  estate  and  effects  to  provide  for  my  «>nal  estate  to 
lu       '         M.  .Tin  ^  u     provide  for 

children  m  such  manner  as  to  her  shaU  seem  meet,  or  as  she  \^^^  children  in 

by  her  last  will  and  testament  may  order  and  direct ;  and  I  such  manner 

appoint  OS  to  her 

should  seem 

meet."    Held,  that  the  widow  had  power  to  sell  the  real  estate. 

Vol.  IV.  N 
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18S0.        appoint  my  said  wife  EUxabOh  sole  executrix  of  this  my 

wiU." 

Elizabah  Prait^  the  Plaintifi;  agreed  to  sell  to  the  De- 
fendant a  freehold  property,  part  of  the  testator's  estate; 
but  some  doubt  having  arisen  as  to  her  title,  under  the  terms 
of  the  above  will,  a  bill  for  specific  performance  was  filed 
by  her  against  the  purchaser,  in  order  that  the  point  might 
be  determined. 

llie  Defendant  said,  he  was  advued  by  his  counsel  that  a 
reasonable  doubt  might  be  entertained,  whether,  according 
to  the  true  construction  of  such  will,  the  children  of  the 
testator  John  Pratt^  or  some  of  them,  had  not  some  estate, 
right,  title,  or  interest,  in  or  to  the  estate  and  premises, 
or  some  part  or  parts  thereof;  and  that  by  reason  of  such 
doubt,  the  Plaintifi^  was  not  able  to  make  such  a  clear  and 
marketable  title  to  the  estate  and  premises,  as,  according  to 
the  terms  of  the  agreement  contained  in  the  aforesaid  let- 
ters, he,  the  Defendant,  was  entitled  to  require.  And  he 
said,  that  in  case  it  could  be  made  to  appear,  that  the  true 
construction  of  the  testator's  will  was  such  as  the  Plaintiff 
insisted  upon,  and  the  doubts  which  had  been  suggested  and 
expressed  could  not  be  reasonably  entertained,  he,  the  De- 
fendant, in  such  case,  was  ready  and  willing  to  perform 
his  part  of  the  said  agreement. 

Mr.  Bichersteih  and  Mr.  Purvis,  for  the  Haintiff. 

The  Master  of  the  Roljls  decreed  a  specific  perform- 
ance. 
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1841. 


PERRY  V.  KNOTT.  "^""^  **' 


A    TESTATOR  gave  and  bequeathed  unto  his  son  A  tettator 
"^^-    Joseph  AldridgCj    his    executors    and    adminis-  ^La^lMacyin 
trators,  the  sum  of  1000/.  in  trust,  for  the  separate  5™*?./^**  .; 
use  of  EUzabeih^  the  wife  of  William  HcnoeU^  for  life^  remainder  for 
and  after  her  decease  amongst  her  children  living  at  ^^^^°* 
her  decease.     He  appointed   Deborah  Jldridgej  John  three  other 
PrickUm^  Joseph  Aldridgej  and  Edward  Aldridge^   kis  ^^^^^the 

executors.  legacy  into  the 

names  of  il. 
and  B,j  and 

The  testator  died  soon  after,  and  his  will  was  proved  ^-'"^^^^ 

by  his  executrix    and   executors,  who   (according  to  it,  and  implied 

the  statement  in  the  Defendants*  answer),  shortly  after  J[^  **^Ste° 

the  testator's  death  transferred,  out  of  the  stock  stand-  ^.'b  death, 

ing  m  the  Bank  in    the  names  of  the  executors  and  ^^  agiunst 

executrix,  a  sum  of  8  per  cent.   Consolidated   Bank  therepresan- 

Annuities,  which  at  the  current  price  of  such  stock  alone,  to  mile 

at  the  date  of  such  transfer  was  worth  1000/.  sterling,  ^y°/**??°' 

into  the  joint  names  of  Joseph  Jldridge  and  Elizabeth  breach  of 

Haaodl.  ttust:  Held, 

ezecuton  and 
Josq>h  Aldridge  died  in  1828,  and  Elizabeth  Haooell  tadv^of  ^ 
having  survived  him,  transferred  the  ftmd  into  her  own  werencccssaiy 
name,  and  afterwards  sold  it  out  and  applied  it  to  her 
own  use.     EUzabeth  Haooell  died  in  1839,  leaving  two 
children,  viz.  the  Plaintiff,  Mrs.  Pefry^  and  William 
Howell* 


The  bill  was  filed  by  Mr.  and  Mrs.  Peny^  against 
Mr.  and  Mrs.  Kjiott  (the  latter  being  the  legal  personal 
representative  of  Joseph  Aldridge)^  seeking  to  charge  his 
estate  with  a  breach  of  trust,  for  the  loss  of  the  1000^, 

N  2  in 


U6 
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in  consequence  of  the  fund  having  been  improperly 
placed  under  the  control  of  Mrs.  HawelL 

The  Defendants,  by  their  answer,  insisted,  <*  that  if 
any  breach  of  trust  was  committed  touching  the  said 
stock,  the  same  was  committed  by  Edward  Aldridge^ 
Deborah  Aldridge^  and  John  Priddow;  and  that  they 
or  their  personal  representatives,  as  well  as  the  said 
William  HaoaeUj  and  the  personal  representatives  of 
Elizabetfi  Howell^  were  necessary  parties  to  the  suit/' 


The  cause  now  came  on  for  hearing. 

Mr.  Kinderdey  and  Mr.  Woodj  for  the  Plaintiffs. 

Mr.  Stttarif  for  the  Defendants,  objected  that  the  suit 
was  defective  for  want  of  parties,  and  could  not  proceed 
in  their  absence.  First,  because  the  other  executors  or 
their  representatives  ought  to  be  parties ;  Munch  v.  Cock'- 
erell  (a).  Secondly,  because  the  representative  of  Mrs. 
JfoTCf//, -who  had  sold  out  the  fund,  was  not  a  party; 
and,  thirdly,  because  William  HameU,  who  was  entitled 
to  half  the  fund,  was  not  before  the  Court. 

Mr.  Kinderdey  and  Mr.  Wood  contended  that  a  bill 
might  be  filed  against  any  or  either  of  the  parties  to 
a  breach  of  trust ;  Walker  v.  Symonds  (d).  That  if  the 
other  executors  were  made  parties  there  could  be  no 
contribution  in  this  suit.  ^The  Master  of  the  Rolls. 
No,  but  if  they  were  all  present,  the  amount  due  would 
be  settled  in  the  presence  of  all,  and  in  a  subsequent 
suit  for  contribution  the  amount  would  already  have 
been  conclusively  decided.]  They  also  argued  that  the 
Plaintiffs,  claiming  a  given  proportion  of  an  ascertained 

appropriated 


[a)  8  5im.  219. 


(&)  3  Swan,  75. 
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apprq>riated  fund^  might  proceed  for  the  recovery  ther^        1841. 
of,  in  the  absence  of  the  parties  entitled  to  the  other 
portion ;  Sbntik  v«  Stum  (a)»  Hutchinson  v,  Taomsend.  (b) 

The  Masteh  of  the  Rolls. 

I  think  thb  case  is  deficient  for  want  of  parties.  I 
must  on  this  occasion  act  upon  what  I  conceive  to  be 
the  established  rules  and  principles  of  the  Court  in  this 
kind  of  cases ;  but  I  may,  without  hesitation,  say  this, 
that  the  difficulties  under  which  parties  labour  who  seek 
to  have  relief  in  such  cases,  in  respect  of  necessary 
parties,  must  be  before  a  very  long  time  considerably 
alleviated.  The  matter  has  been  and  is  now  under  very 
serious  consideration,  (c) 

In  this  case,  by  a  codicil  dated  so  long  ago  as  March 
1781,  the  executors  of  the  testator  in  this  cause  were 
directed  to  pay  a  sum  of  1000/.  to  Joseph  Aldridge; 
which  was  to  be  in  trust  for  Elizabeth  Howell^  the  tes- 
tator^s  daughter,  during  her  life,  and  after  her  death  the 
principal  was  given  to  her  children.  This,  no  doubt, 
was  a  very  plain  and  simple  direction.  According  to 
the  statement  of  the  facts  now  made  to  me,  the  four 
executors,  instead  of  making  the  payment  or  transferring 
the  stock  to  Joseph  Aldridge^  who  was  the  person  ap- 
pointed trustee  by  the  testator's  will,  all  concurred  in 
making  a  transfer  of  the  stock  into  the  joint  names  of 
Joseph  Aldridge  and  Elizabeth  HowelL  In  that  respect 
they  all  of  them  acted  contrary  to  the  trust  reposed  in 
them  by  the  testator.  The  result  was  exceedingly  un- 
fortunate ;  for  being  in  the  joint  names  of  Joseph  Aldridge 
and  Elizabeth  HcnoeU^  and  Joseph  Aldridge  having  died 
first,  Elizabeth  Howell,  by  survivorship,  obtained  the 

complete 

(a)  3  Mad.  10.  (c)  See  Ordinei  Can.  174. 

{b)  2  Keen^  675. 

NS 
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1841.  eomplete  dominion  over  the  ftmd,  sold  it,  and  applied  it 
to  her  own  use ;  in  consequence  of  which,  the  children's 
rights  have  been  hitherto  defeated,  and  by  this  bill  they 
claim  to  have  redress,  as  undoubtedly,  according  to  the 
facts  stated,  they  are  entitled  to.  The  question  is,  who 
ought  to  be  made  parties  to  the  suit.  Now  the  first 
breach  of  trust,  in  this  case,  was  in  the  transfer  into  the 
joint  names  of  two  persons,  instead  of  into  one  single 
name.  I  am  asked  to  conclude,  that  it  was  done  under 
circumstances,  which  would  afford  no  right  of  contribu- 
tion to  the  estate  o^  Joseph  AUridge^  There  are  no  cir- 
cumstances, in  the  case,  to  enable  me  to  come  to  that 
conclusion;  and  for  anything  that  i^pears  to  the  con- 
trary, all  tiie  executors  may  be  liable.  That  being  so, 
then,  according  to  the  established  rules  of  this  Courts 
upon  which  I  must  now  act,  all  those  who  are  liable 
must  be  made  parties  to  the  cause. 

A  great  deal  of  discussion  has  arisen  upon  the  case 
of  Walker  v.  SymondSj  which  was  before  Lord  Eldon, 
It  certainly  has  for  some  time  been  considered  that  the 
words  which  are  there  attributed  to  him  do  not  afford 
a  ground  for  tiiat  general  proposition,  which,  at  one 
period,  they  were  thought  to  do;  namely,  that  you 
might  sue  one  person  for  a  breach  of  trust  in  the  ab- 
sence of  other  parties  liable.  Yet  I  may  observe,  that  I 
well  recollect  one  case,  which  is  not,  however,  reported, 
in  which  I  attempted  before  Sir  John  Leach  to  enforce 
the  contrary  of  what  appears  to  be  the  effect  of  the  case 
of  Walker  v.  Symonds;  but  Sir  John  Leachj  after  a  long 
controversy,  acted  upon  it.  (a)  Still  upon  a  complete 
investigation  of  that  case,  without  going  into  the  minu- 
tue  of  it,  it  does  not  appear  to  establish  the  proposition 
that  a  ceshd  que  trust  may  proceed,  separately,  against 

one 

(a)  See  1  C.  P.  Cooper,  78.  note,  and  509.  674. 
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one  trustee  implicated  in  a  breach  of  trust;  and  the        1841* 
ordinary  rule  of  the  Court  is  known  to  be  otherwise. 

I  think,  therefore,  that  this  cause  is  deficient  for  want 
of  parties,  in  respect  of  the  absence  of  those  other  per- 
sons who  were  parties  to  the  original  breach  of  trust 

The  other  objection  made  is,  that  Elizabeth  HomelPs 
representatives  ought  to  have  been  made  parties  to  this 
suit  She  is,  in  point  of  fact,  the  person  who  committed 
the  second  breach  of  trust,  which  consbted  of  the  sale 
and  misapplication  of  the  fund. 

I  quite  agree  in  the  argument  which  has  been  ad- 
dressed to  me,  that  where  trust  money  is  sold,  and  paid 
away  to  a  person  who  has  no  notice  of  the  trust,  and 
who  has  nothing  more  to  do  with  it  than  the  mere  re- 
ceiving it  from  a  trustee,  it  would  be  very  improper  to 
make  such  a  person  party  to  the  suit ;  but  how  is  it 
here?  Is  it  possible  to  conceive  that  Mrs.  Hamell  was 
ignorant  of  the  trust  ?  Is  it  possible  to  conceive  that 
she  did  not  undertake,  jointly  with  Aldridge,  to  perform 
that  trust  ?  I  have  no  doubt,  indeed  it  is  almost  ad- 
mitted, that  the  Plaintiffi  would  be  entitled  to  proceed 
agunst  her  if  they  thought  fit  Are  not  the  other 
parties,  according  to  the  rules  of  this  Court,  entitled  to 
have  her  representatives  here,  in  order  that  they  may 
have  established,  as  against  her  estate,  that  liability  to 
which  they  themselves  are  sul:3ected,  in  consequence  of 
her  wrongful  act  ?  It  does  appear^  to  me,  that,  accord- 
ing to  the  rules  of  this  Court,  her  personal  represent- 
ative is  a  necessary  party  to  the  suit. 

« 

One  cannot  help  seeing  that  in  this  Case  the  child  of 
Mrs.  Howell,  who  most  probably  had  the  benefit  of  the 
ultimate  breach  of  trust,  is  by  this  suit  seeking  to  call 

N  4  upon 
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ld4K  upon  the  co-trustees  of  Mrs.  Howell  alone^  for  pajrment 
of  the  money,  without  giving  them  the  opportunity  of 
recovering  the  amount  from  her  estate  which  received  it. 
This  does  not  appear  to  me  to  be  just  or  equitable,  and 
certainly  is  not  in  conformity  with  the  decisions  of  the 
Court.  I  therefore  think  that  this  suit  must  stand  OYer^ 
with  liberty  to  amend.  I  give  no  opinion  as  to  the 
necessity  of  making  the  other  child  a  party  to  the  suit, 
for  I  have  heard  no  reply  on  that  part  of  the  case. 


The  cause  was  afterwards  heard  and  disposed  of; 
the  objection  for  want  of  parties  having  been  removed 
by  the  S2d  General  Order  of  August  1841.  (a) 

{a)  Ordinei  Can*  1 74. 


June  25. 29.  HOBSON  V.  SHERWOOD. 

A  party  hvr*  ^T^HIS  was  a  partition  suit.  It  appeared  that  the  pro* 
©Btote  deter-  perty  belonged  to  five  sisters  as  tenants  in  common 

minable  on  bis  in  tail ;  and  the  Plaintiff  having  married  one  of  them,  a 
one  fifth  of  an  disentailing  deed  was  executed,  and  her  share  was  set- 
^'it!f ' "  *""  ^®^'  '^^^  Plaintiff's  wife  died  without  issue ;  and  her 
decree  for  par-  share  then  stood  limited  to  the  Plaintiff  for  life  in  case 
^'wii      'n  a  ^^  should  continue  a  widower,  and  not  marry  again, 

suit  for  par-      with  remainder  to  the  other  sisters, 
tition,  the  De- 
fendants are 

desirous  that         The  Plaintiff,  being  so  entitled,  filed  this  bill  for  a 

be  no  par-        partition  of  the  estate ;  and  the  Defendants,  who  were 

tition  of  their  g^ae^U 

seyeral  shares, 

the  partition  may  be  confined  to  the  tdiquoi  share  of  the  Plaintiff. 
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each  entitled  to  one  fifth  of  the  estate,  as  tenants  in 
common  in  tail,  and  were  together  entitled  to  the  re- 
maining one  fifth,  subject  to  the  Plaintiff's  interest 
therein,  resisted  the  partition. 

Mr.  KindersUy  and  Mr.  Parker^  for  the  Plaintiff,  con- 
tended that  the  Plaintiff  had  an  estate  of  freehold,  and 
that  he  was  entitled  to  hold  his  share  in  severalty,  and 
to  have  a  partition.  They  cited  Gaskell  v.  Gaskell  (a) 
and  Baring  v.  Nash,  {b) 

Mr.  Stuart^  Mr^Beihettf  Mr.  Elderton^  Mr^  Smyihe^  and 
Mr.  Daniel,  for  the  Defendants,  contended  that  the 
PUuntiff  had  not  such  an  estate  as  entided  him  to  have 
a  partition ;  for  it  might  determine  the  day  afterwards. 
That  it  was  discretionary  with  the  Court  to  direct  a 
partition ;  and  that  it  wonld  be  more  Jbeneficud  to  all  to 
appoint  a  receiver. 

They  argued  also,  that  if  a  partition  were  decreed,  it 
ought  to  be  of  the  Plaintiff's  share  only;  and  that  the 
four  fifth  proportions,  severally  belonging  to  the  De- 
fendants, ought  not,  contrary  to  their  wishes,  to  be 
divided. 
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V. 

Sbbrwood. 


J7i€  Master  tfthe  Rolls. 

I  cannot  help  regretting  that  this  suit  should  ever 
have  been  instituted.  The  Plaintiff  alone,  who  is  tenant 
for  life  determinable  on  his  second  marriage,  desires  a 
partition ;  all  the  other  parties  desire  to  keep  the  estate 
together.  If,  however,  the  Plaintiff  is  entitled  to  the 
relief  he  asks,  he  must  have  it^  however  inconvenient  it 
may  be  to  the  other  owners. 

As 

(a)  6  Sm.  945.  (b)  I  Vet.  4r  S.  SSI. 


186 


1841. 


HOBSON 
V. 

Shbrwood. 


CASES  IN  CHANCERY. 

As  tenant  for  life,  I  apprehend  there  can  be  no  ques* 
tion  but  that  he  b  entitled  to  a  partition^  The  question 
is,  whether  the  circumstance  of  his  life  estate  being  de- 
terminable on  his  second  marriage  makes  any  diflfer^ 
ence.  As  at  present  advised,  I  think  it  does  not ;  bat 
I  will  farther  consider  it. 


The  next  question  is,  whether  all  the  shares  are  to  be 
divided,  when  all  the  other  parties  desire  their  shares  to 
be  kept  together.  At  present  I  do  not  see  any  serious 
objection  to  allotting  one  fifth  to  the  Plaintiff  only ;  but 
I  am  not  aware  that  it  has  ever  been  done  before,  and  I 
must  therefore  inquire. 


June  29.  The  Master  of  the  Rolls  said  that  the  one  fifth 

alone  might  be  partitioned  off;  and  that  if  no  special 
directions  as  to  costs  were  required,  the  ordinary  decree 
for  partition,  of  that  portion  must  be  made. 


Jtme  28. 


HATTON  V.  FINCa 


Bequest ''  to    riiHE  question  in  this  cause  arose  on  the  following 
therai^f 25/.  clause  in  the  will  of  the  testator.     «  And  I  also 

further  give  and  bequeath  unto  the  said  Jane  Franks 
and  Susanna  Gifford  the  sum  of  25/.  per  annum  each^ 
for  and  during  the  term  of  their  natural  lives^  or  the  life 
of  the  longest  liver  of  them,  for  their  or  her  own  absolute 
use  and  benefit." 

Jane 


per  annuiDy 
each,  for  and 
during  the 
term  of  tneir 
natural  lives, 
or  the  life  of 
the  longest 
liver  of  them, 
for  their  or 
her  own  abso- 


lute use  and  benefit."  Held,  that  on  the  death  of  A.,  her  annuity  survived  to  B,  for 
her  life.  * 
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Hatton 


Jaau  Traxiks  died  in  December  18S9,   but  Susanna        IMU 
G^jbrd  was  still  living ;  and  the  questions  were,  first, 
whether  the  annuity  of  25/.,  given   to  Jane  Franks^  v. 

ceased  on  her  deadi,  or  continued  during  the  life  of       ^*'*ch. 
Susanna  GiffbrJL 

Secondly,  supposing  the  same  annuity  to  be  still  sub« 
sisting,  then,  whether  it  belonged  to  Susanna  Giffbrd, 
or  to  the  representatives  of  Jane  Franks. 

Mr.  Pemberion  and  Mr.  Prendergast^  for  the  Plain- 
tiffi. 

Mr.  Kindersley  and  Mr.  RudaU,  for  Mrs.  Giffbrd, 
contended  that^  there  was  a  joint  tenancy,  and  that  she 
was  now  entitled  to  two  annuities  of  25L  That  the 
words  must  be  taken  reddendo  singula  singulis^  and  then 
the  gift  would  be  of  25L  each,  during  their  natural 
lives  '*  for  their  own  absolute  use,"  and  of  the  same 
annuities  **  during  the  life  of  the  longest  liver  of  them" 
^  for  her  own  absolute  use." 

Mr.  TerreU,  for  the  representatives  of  Mrs.  Franks^ 
contended  that  the  word  *<  or"  should  be  read  **  and ;" 
and  that  there  was  a  gift  of  an  annuity  of  25/.  each  to 
the  annuitants,  and  its  duration  was  to  be  **  during  the 
term  of  their  natural  lives  and  the  life  of  the  longest 
liver."  That,  consequently,  the  representatives  of  Mrs. 
Franks  were  entitled  to  an  annuity  of  25/.  for  the  life 
of  Mrs.  Giffard.  He  cited  Eales  v.  The  Earl  of  Car^ 
digan(a)9  in  which  the  testatrix  gave  £.,  and  C.  his 
wife,  **  an  annuity  of  iOOL  each,  for  their  lives  and  the 
life  of  the  survivor ;"  and  it  was  held,  on  the  death  of 
£.,  that  his  representatives  were  entitled  to  an  annui^  of 

200/. 
(a)  9  Sim.  584. 
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200/.  during  the  life  of  C  He  also  cited  Janei  ▼.  JSan- 
daU  (a),  and  contended  that  there  could  not  be  a  joint 
tenancy,  as  the  annuities  were  given  to  ^*  each.** 

Mr.  G.  Turner  and   Mr.  Bjogert^  for  the  residaary 
legatee.    The  gift  is  of  several  annuities  to  each,  to 
continue  during  the  life  of  each  annuitant.    The  first 
part,  of  the  gift  of  ^*  25A   per  annum  each  for  and 
during  the  term  of  their  natural  lives,"  would  have 
given  only  an  annuity  to  each  during  their  joint  lives : 
the  testator  makes  this  addition,  *^  or"  the  life  of  the 
survivor,  and  not  **  and"  the  life  of  the  survivor;  for  the 
latter  'would  give  several  legacies  during  their  joint 
lives  and  for  the  life  of  the  survivor,  which  was  not  the 
testator's  intention.     The  word  ^^or'^-is  never   read 
*^  and,"  except  to  carry  out  the  intention  apparent  on 
the  will :  here  it  would  defeat  it.    In  TarnnJLey  v.  jBo^ 
ton  (£)  there  was  a  gift  over  after  the  death  of  both 
annuitants. 


Mr.  EindmUy^  in  reply. 

The  Master  of  the  Rolls. 

I  am  very  far  from  considering  this  to  be  a  clear  case. 
However,  I  think  the  proper  construction  is  that  which 
gives  both  these  annuities  to  the  surviving  annuitant. 
I  cannot  at  all  agree  with  the  argument  that  there  is 
any  joint  tenancy  here.  I  think  the  gift  to  *^  Jane 
Fi'ahks  and  Susanna  Giffbrd^  of  the  sum  of  25/.  per 
annum  each^^*  is  the  same  as  if  he  had  said,  ^*  I  give 
25/.  per  annum  to  Jane  Franks^  and  25/.  per  annum  to 
Susanna  Giffbrd!*  Then  when  we  come  to  apply  the 
following  words,  which  shew  the  duration,  and  to 
whom  the  benefit  is  to  belong,  I  think  that  I  cannot 

construe 

(a)  1  Jac.  4*  W.  100.  (6)  1  Myi.  i  K.  148. 
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construe  them  in  any  other  way,  so  as  to  make  them 
consistent,  than  in  the  way  I  am  about  to  mention. 
I1)ere  is,  in  substance,  a  gift  of  25/.  per  annum  to  Jane^ 
and  a  gift  of  252.  per  annum  to  Susanna^  '^  for  and 
doring  the  term  of  their  natural  lives,  or  the  life  of  the 
longest  liver  of  them ;"  that  is,  these  two  annuities  (and 
he  is  speaking  with  reference  to  both)  are  to  continue 
^  for  and  during  the  term  of  their  natural  lives,  or  the 
life  of  the  longest  liver  of  them,''  and  then  for  whose 
benefit  ?  These  two  annuities  (for  ^he  will  applies  to 
both  all  along)  are  *'  for  her  or  their  own  absolute  use 
and  benefit" 


Now  it  is  quite  clear  as  a  rule  of  construction  that 
yoQ  must  proceed  reddendo  singula  singulis;  but  here 
these  two  annuities  (he  is  speaking  of  both  in  the  same 
sentence)  are  to  be  for  their  benefit,  during  their  joint 
lives,  and  to  continue  during  the  life  of  the  survivor 
of  them ;  but  then  they  are  to  be  **  for  her  own  abso- 
late  use  and  benefit"  I  confess  there  are  strong  rea- 
sons for  another  construction,  but  the  preponderance  in 
favour  of  this  construction  appears  to  me  so  great,  that 
I  am  obliged  to  adopt  it,  and  hold  that  these  two  annu- 
ities belong  to  the  survivor  for  her  life. 
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April  SO^ 

May  6. 

June2\.  88« 


WOODCOCK  V.  RENNECK. 


Bequest  to 
trustees,  to 
pay  the  divi- 
dends to  A. 
and  B.  his 
wife  during 
their  lives, 
and  the  life 
of  the  sur- 
vivor; and 
after  their 
decease,  in 
trust  to  tran^ 
fer  and  pay 
over  unto 


fVa  the  90th  September  1817,  William  lAtUan  died, 
having  made  a  will,  whereby,  amongst  other  things, 
he  bequeathed  his  real  and  personal  estate  to  trustees, 
on  trust  to  pay  the  income  to  his  wife  for  life,  and  after 
her  decease,  upon  several  trusts,  one  of  which  was  ex- 
pressed as  follows :  —  *'  And  as  to  the  sum  of  1 7002. 
4  per  cent.  Consolidated  Bank  Annuities,  part  of  the  said 
trust  monies,  in  trust  to  pay  the  yearly  dividends  thereof 
to  Joseph  Christie  and  Sarah  his  wife  during  their  lives, 
and  the  life  of  the  survivor ;  and  after  their  decease^  then 
in^uch  s^ra  ^"  ^^\^t  to  transfer  and  p(Uf  over  the  said  stock  unto  their 
andpropor-  children,  in  such  shares  and  proportions  as  the  sar- 
ft^ivtfr  or      vivor  of  them,  the  said  Joseph  Christie  and  Sarah  his 

^  ^Id h'         ^*^®'  ^y  ^'*  ^^  ^^^  ^^^  ^*''  ^^^^  direct  or  appoint." 
will  appoint 
At  the  death 
of  the  testator 
there  were 
three  children. 
A,f  who  sur- 
vived B.f  ap- 

whole  fund  to  the  PlaintiflP,  and  William  Linton  Christie, 
an  only  sur- 
viving child : 
Held,  that  William  Linton  Christie  the   son  died   in  the  year 

gifttochSdmi,  ^®^^»  leaving  both  his  parents  surviving  him. 
subject  to  the 

Mrs.  Christie  died  in  the  year  1820 ;  and  Joyce  Untofi 
Woodcock,  the  Plaintiff's  wife,  died  in  the  year  18S2,  and 
the  Plaintiff  afterwards  obtained  letters  of  administration 
of  her  estate. 

In 

surviving  pa- 
rent; ana  therefore  that  the  representative  of  a  child  who  died  in  the  life  of  A, 
had  no  interest  in  the  fund. 


At  the  time  of  the  testator's  death,  Mr.  and  Mrs. 
Christie  were  living,  and  had  three  children,  viz.  the 
Defendant  Eleanor  Renneck,  the  wife  of  the  Defendant 
John  S.  Renneckj  Joyce  Linton  Woodcock,  the  late  wife  of 


power;  but 
that  the  ob- 
jects of  the 
power  and  of 
the  gift  were 
the  children 
Uvine  at  the 
death  of  the 
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In  these  circumstances,  Mr.  Christie  having  survived 
his  wife»  and  Mrs.  Reimeck  being  the  only  surviving 
child  of  Mr.  and  Mrs.  Christie^  Mr.  Christie  made  his 
will,  dated  the  16th  of  October  1833 ;  and  thereby,  after 
reciting  the  power  given  to  him  by  the  will  of  William 
Lmtonj  he  expressed  himself  as  follows :  —  ^^  I  do,  by 
this  my  will,  direct  and  appoint  that  the  trustees  and 
executors  of  the  said  W.  Lintanf  &c.  &c.  do  and  shall 
stand  possessed  and  interested  in  the  said  stock  or  sum 
of  nooL  late  4  per  cent,  but  now  reduced  to  Si  per 
cent  annuities,  after  my  decease,  in  trust  to  sell,  assign,, 
transfer,  dispose,  and  pay  the  same,  and  the  interest  and 
dividends  thereof  after  my  decease,  in  such  manner  as 
my  daughter  and  only  child  by  my  said  deceased  wife, 
▼iz.  Eleanor  Bermeckf  &c.  &c.  shall  from  time  to  time, 
and  notwithstanding  her  present  or  any  ftiture  coverture, 
direct  or  require;  and  for  which  her  receipts,  for  the 
time  being,  shall  be  effectual  discharges ;  and  in  all  re- 
spects for  her  absolute  use  and  benefit,  as  her  own  ab- 
solute property,  as  if  she  was  sole  and  unmarried." 
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Woodcock 

V, 

Kbnnbck. 


Mr.  Christie  died  in  February  18S9 ;  and  in  the  fol- 
lowing month  of  December^  Mr.  Benneck  became  insol- 
vent 

The  Plaintiff  by  his  bill  prayed  a  declaration,  that,  as 
administrator  for  his  late  wife  Joyce  Ldnton  Woodcock, 
he  was  entided  to  a  share  of  the  fund,  and  that  the 
trustees  might  be  directed  to  transfer  the  same  to  the 
Plaintiff  accordingly. 


Mr.  PemberUm  and  Mr.  Boupell,  for  the  Plaintiff. 

The  power  was  to  appoint  amongst  all  the  children, 
and  did  not  warrant  the  exclusion  of  any  child.     The 

appoint- 
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Woodcock 

V. 

Rbnneck* 


fippointinent  of  the  whole   to  one  chUd  would  there- 
fore be  void ;    VandeiTsee  v.  Adorn  (a),  Qibson  v*  Kin^ 

ven{b)» 

Again,  the  power  was  to  appoint  by  will  amongst 
children  in  proportion*  This  required  a  plurality  of  ob- 
jects ;  and,  as  the  representatives  of  a  deceased  child 
could  not  be  appointees,  Boyle  v.  The  Bishop  of  Peter' 
borough  (r),  and  as  only  one  child  was  living  at  the 
death  of  the  surviving  parent,  the  capacity  to  appoint 
was  consequendy  destroyed ;  Vane  v.  Lord  Dimgan^ 
non  {d)j  Campbell  v.  Sa^idys  (e). 

There  is  a  gift  to  all  the  children  in  default  of  ip*- 
pointment ;  BeUasis  v.  Ulhwait  (g),  Grieveton  v.  Ai r- 
sopp.  {h)  They  therefore  took  vested  interests  to  some 
extent  in  the  fund,  which  could  not  be  wholly  defeated  by 
the  execution  of  the  power,  though  the  amounts  might 
be  thereby  regulated.  In  default  of  appointment  the 
children  take  equally ;  Casterton  v.  Sutherland  (J) ;  and 
the  Plaintiff  is  therefore  entitled  to  one  third.  They 
also  referred  to  Fol&es  v.  Western,  {k) 

Mr.  Parry^  for  the  administrator  of  W.  tAnton 
Christie^  contended  tliat  if  the  appointment  were  void, 
the  property  would  go  in  equal  thirds  amongst  the  three 
children. 


Mr.  Kindersley  and  Mr.  Dixon^  for  Mrs.  Renneck^  con* 
tended  that  the  death  of  two  of  the  children  in  the  life- 


(fl)  4  Vet.  770. 
(A)  1  Vem.  66. 

(c)  I  Vet.  jun.  299. 

(d)  2Sch.^Lef.  118. 
{e)  J  Sch.  i  Lef.  293. 


ig)  1  Atk.  486. 
(A)  2  Keen^  65Z. 
(i)  9  Vet.  445. 
ik)  9  Vet.  456. 


time 


CASES  IN  CHANCERY. 


193 


time  of  the  sumving  parent,  did  not  prevent  the  power 
being  executed  in  favour  of  the  surviving  child.  Boyle 
V.  The  Bishop  of  Peterborough  (a),  Butcher  v.  Butcher  (6), 
Beade  v.  Meade,  (c)  That  the  execution  of  the  power 
in  favour  of  Mrs.  Renneck  was  valid ;  and  if  not,  then 
that  there  was  an  implied  gift  to  those  children  only  who 
might  be  living  at  the  death  of  the  surviving  parent, 
and  that  the  children  who  died  in  the  lifetime  of  Mr. 
Christie  could  therefore  take  nothing.  That  if  all  the 
children  took  in  default  of  appointment,  they  took  as 
joint  tenants,  and  that  Mrs.  Senneck  would  then  be  en- 
tided  by  survivorship.  They  also  cited  Alexander  v. 
Alexander  (if).  Bray  v.  Hammerdey  (e),  Houstoun  v. 
Houstoun  {g)f  Phipson  v.  Turner  (A),  Needham  v. 
SmM  (f ),    Walsh  v.  WaUinger  (£),   Kennedy  v.  King" 


1841. 


Woodcock 

V. 

Rbnneck. 


Mr.  George  Turner  and  Mr.  Busk^  for  the  assignees 
ofBenneckf  followed  the  same  line  of  argument.  They 
contended  that  the  Plaintiff  had  no  interest,  and  that 
Mrs.  Renneck  took  the  property  subject  to  the  rights  of 
her  husband's  assignees.  They  cited  Brctwn  v.  Po- 
cock  (m).  Crook  v.  Brooking  (n),  Campbell  v.  Campbell  (o). 
The  Duke  of  Marlborough  v.  Lord  Godolphin  (p).  Doe 
iem.  Stewart  v.  Sheffield,  (q) 


Mr.  t7.  H.  Taylor  for  the  trustees. 


(a)  1  Vcs.  JQO.  S99.,  and  5  B. 
C,  C.  245. 

{b)  9  Ves,  98S.,  and  1  Vet.  4* 
J.  79. 

(c)  S  Vei.  749. 

id)  s  Fes.  ten.  640. 

(e)  3  Sim.  513.,  and  2Ck^F. 
453. 

($)  4  Sim.  en. 
Vol.  IV.  O 


Mr. 


(A)  9  iS^  9S7.  846. 
(t)  4  JZiiM.  318. 
(it)  S  22ttM.  4*  ik>/.  78. 
(/)  3  Joe.  4*  FT.  451. 
(in)  6  i^iM.  357. 
(n)  S  Tipm.  50.  106. 
(o)  4  B.C.  CIS. 
(p)  3  Fi».  sen.  61. 
(q)  13  J&Of/,  536. 
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Woodcock  .^..^.«««.^__^_«. 

Rbnnbck. 
June  28.  ^^  MaSTER  ofthe  RoLLS. 

The  Plaintiff,  who  is  the  l^al  personal  repres^itative 
of  his  late  wife,  contends,  that  the  power  created  by  the 
will  of  WiUiam  Linton  was  a  mere  power  to  divide  and 
distribute,  and  that  the  objects  of  the  power  (the  children 
of  Mr.  and  Mrs.  Christie)  being  reduced  to  one,  the 
power  to  distribute  became  incapable  of  being  exercised. 
And  the  power  being  incapable  of  execution,  he  con- 
tends, that  the  will  of  Linton  contains  a  direct  gift  to 
all  the  children  of  Mr.  and  Mrs.  Christie ;  and,  there- 
fore, he,  as  representing  his  late  wife,  cuie  of  those 
children,  claims  an  equal  third  part  ofthe  1700/1  stock. 

The  Defendant,  Mrs.  Bennecky  contends,  that  the 
power  was  well  exercised  in  her  iiivour;  but  even  if  the 
power  could  not  be  exercised,  it  is  contended,  both  by 
Mrs.  Renneck  and  by  the  Defendants,  the  assignees  of 
her  insolvent  husband,  that  the  Plaintiff  can  have  no 
right  to  any  part  of  the  fund ;  because  they  say,  that, 
according  to  the  true  construction  of  Linton^s  will,  if  the 
power  was  not  well  exercised,  there  is  an  implied  gift, 
not  to  all  the  children  of  Mr.  and  Mrs.  Christie^  but 
only  to  such  one  or  more  of  them  as  might  be  living  at 
the  death  of  the  survivor  of  the  parents. 

It  is  evident,  that  the  Plaintiff's  title  depends  entirely 
upon  his  being  able  to  maintain  the  point  for  which 
he  contends,  that,  in  default  of  appointment^  all  the 
children  of  Mr.  and  Mrs.  Christie  took  vested  interests 
in  the  fund,  under  the  gift  If  he  cannot  maintain  that 
point,  he  has  no  interest  in  the  question,  whether  the 
power  was  capable  of  being  exercised  or  not. 

There 
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There  is  no  gift  in  default  of  appointment,  in  special 
terms;  but  the  Plaintiff  contends,  that  the  words  of  the 
will  amount  to  a  direct  gift  to  all  the  children  of  Mn 
and  Mrs.  Christie ;  that,  under  that  gift,  each  child 
took  a  vested  interest  in  some  share ;  and  that  the  power 
aothorised  no  modification  of  that  interest,  but  only 
enabled  the  surviving  parent  to  determine  the  amount 
of  the  share  which  each  child  was  to  take,  and,  in  de- 
fimlt  of  appointment,  left  the  shares  equal. 


1841. 


Woodcock 
Rbnneck. 


The  Defendants,  except  Sampson,  who  is  the  repre- 
sentative of  the  deceased  son,  contend,  that  the  words 
do  not  amount  to  a  direct  gift  to  all  the  children,  but 
amount  to  a  gift,  either  direct  or  implied,  only  to  such 
children  as  might  have  been  objects  of  the  power ;  that 
as  the  power  was  to  be  exercised  only  by  the  will  of 
the  Survivor  of  Mr.  and  Mrs.  Christie,  and  could  only 
operate  in  fiivour  of  children  living  at  the  death  of  the 
survivor,  the  objects  of  the  power  were  survivmg  children 
only,  and  they  only  were  the  children  who  could  take 
nnder  the  gift  in  default  of  execution ;  and,  iurther,  it 
is  argued,  that  the  gift  only  appears  by  the  direction  to 
the  trustees  to  transfer  and  pay ;  which  direction  was 
to  be  acted  upon  only  after  the  decease  of  the  sur- 
vivor of  Mr.  and  Mrs.  Christie,  and,  consequently,  only 
in  &vour  of  children  then  living ;  and,  besides,  that,  if 
the  children  took  under  the  will  of  Linton,  they  cotdd 
only  take  as  joint  tenants,  and  the  whole,  therefore, 
would  belong  to  the  survivor,  Mrs.  Benneck. 


I  have  read  the  cases  which  were  cited  in  the  argu- 
ment It  is  not  easy,  and  perhaps  not  possible,  to  re- 
concile them  all ;  and  there  is  none  in  which  the  power 
and  the  gift  are  expressed  in  the  same  terms  as  they  are 
here.  I  think  that  there  is  a  gift  to  children  of  Mr, 
and  Mrs.  Christie,  subject  to  a  power  to  be  exercised  by 

O  2  the 


Renneck. 
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184>1.        the  surviving  parent.    But  in  considering  what  children 

W^DcocK     ^^  ^^'  *"*^  ^^*  Christie  were  objects  of  the  gift,  it  is 
V,  necessary  to  consider  the  whole  sentence  in  which  the 

gift  is  expressed,  and  that  sentence  comprises  the  words 
creating  the  power;  and  although  a  portion  of  the  sen- 
tence, if  taken  by  itself,  imports  a  gift  to  all  the  chil- 
dren, the  generality  of  the  expression  may  be  limited 
by  the  other  words  of  the  same  sentence ;  and  as  the 
power  was  to  be  exercised  only  by  the  will  of  the  sur- 
viving parent,  and  therefore  could  only  be  exercised  in 
favour  of  those  who  were  living  at  the  death  of  the  sur- 
viving parent :  —as  this  is  not,  in  express  terms,  a  gift 
to  all  the  children  in  default  of  appointment,  but  a  gift  or 
trust  for  children,  with  words  annexed,  shewing  that  the 
distribution  was  to  be  among  the  children  living  at  the 
death  of  the  surviving  parent :  ~-  and,  moreover,  as  the 
gift  is  expressed  only  in  the  form  of  a  direction  to  trus- 
tees to  transfer  and  pay  to  children,  after  the  death 
of  the  surviving  parent ;  I  think  that  the  objects  of  the 
power  and  the  objects  of  the  gift  are  the  children  living 
at  the  death  of  the  surviving  parent,  and,  consequently, 
that  the  Plaintiff  has  no  interest  in  the  fund. 

The  Plaintiff  contends  that  the  words  expressing  the 
power  ought  to  have  no  effect  in  determining  the  objects 
of  the  gift,  but  ought  to  have  effect  in  shewing  an  inten- 
tion to  sever  the  shares  of  the  children  so  as  to  prevent 
a  joint  tenancy,  but  the  words  cannot  be  thus  alter- 
nately rejected  and  employed. 

His  bill  must  therefoi*e  be  dismissed,  and  with  costs. 


Affirmed  by  Lord  Lynd/iurst  C,  31st  of  Januapy  1842. 
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PERRY  V.  MEDDOWCROFT.  Jmeas.29. 

npHE  facts,  as  appearing  by  the  reports  of  the  Master  An  agreement, 

"^  after  mentioned  were  these :  —  On  the  1 5th  ot  August  advanceof 

1820,  John  Davies  (the  husband  of  the  niece  of  the  money,  to 

testator  Meddaaocrqft)  contracted  to  purchase  an  estate  perty,  and 

called  Wallasey  Hills  for  1435/.;  but,  being  unable  to  containing  n 
^  .  ^  power  of  re- 

pay the  purchase-money,  he  applied  to  the  testator  to  demption 

assist  him.      Meddcroocroft  in  the  first  place  paid  for  Se!°aK" 

DonVsthe  deposit  money,  amounting  to  143/.  10^.  1^.,  default  the 

and  a  further  sum  for  auction  duty,  making  together  golute,  held 

185/.  7s.  Id.     In  October  1820  Meddotwcrqft  advanced  to  ^^^^  ^^  «r- 

cti  no  stances 

Dames  600/.  on  account  of  the  purchase.      It  appeared  to  be  a  con'- 
that  although  the  600/.  was  advanced  on  account  of  the  ^^^^^^  ^^^ 
purchase,  it  was  not  applied  towards  payment  of  the  morteage. 
money  remaining  due  to  the  vendor,  which  was  wholly  agpe'ed^to  mir- 
paid  by  the  testator,  very  soon  after  the  date  of  the  agree-  chase  a  pro- 
ment    In  Nooember  1820,  Davies  having  occasion  for  a  1455/.  bor- 

further  sum  of  400/.,  the  parties  came  to  the  agreement  rowed  185/. 
_  .         ^  *    .  ,     ,  .  ,    r        (the  amount 

upon  the  construction  of  which  the  questions  now  before  of  auction 

the  court  depended.  ^""X^f  ^% 

^  posit)  from  B. 

S,  afterwards 

advanced  JL 

The  agreement  itself  was  in  the  following  words :  —  600/.  on  ac- 
« An  agreement  made  the  7th  of  November  1820,  be-  purcha'^e,'but 
tween  John  Davies  of  Liverpool^  gentleman,  of  the  one  which  was  not 

part,  and  James  Meddaoocrqfij  of  Grays  Inn,  gentleman,  andlsg^/.'of 

"  Whereas,  t^^e  purchase- 
money  re- 
mained unpaid.  A,  and  JB,  afterwards  entered  into  an  agreement,  by  which  it  was 
agreed,  in  consideration  of  the  185/.  and  the  600/.,  and  of  a  further  sum  of  400/.  to  be 
paid  by  B.  to  A.^  that  the  property  should  be  conveyed  to  B.,  provided  that  if  A.  paid 
B,  on  a  day  specified  the  1 435/.,  and  the  sum  of  looo/.  advanced,  the  agreement  should 
be  void ;  and  A,  was  to  have  permission  to  make  sales  in  the  mean  time,  subject 
to  the  approval  of  ^.,  so  as  to  reimburse  the  purchase-money  and  advances  made; 
**  but  if  not  then  made,  the  sale  was  absolutely  confirmed  to  B,**  The  agreement 
contained  no  engagement  to  pay.  B,  afterwards  completed  the  purchase.  Held, 
that  this  was  a  conditional  purchase,  and  not  a  mortgage,  and  A,  having  made 
default  in  payment,  that  the  estate  belonged  absolutely  to  B. 

O  3 
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1841.       <<  Whereas,  dn  the  15th  of  .ii^gus^  last,  an  estate  called 
WaUasetf  Letuame^  or  Wallasey  HiUs,  was  advertised  for 
sale  by  public  auction,  at  the  Seacombe  Hotels  in  divers 
lots,  agreeable  to  a  plan  then  and  there  produced,  but 
was  sold  to  the  Rev.  Augustus  Campbdl  in  one  lot,  com- 
prising 259a.  Sr.  7p.,  together  with  all  the  benefit  and 
advantage  of  the  sea  and  lands,  and  shore  bounding 
the  same,  which  the  commissioner  under  the  Wallasey 
Inclosure  Act  was  empowered  and  authorised  to  allot 
and  convey,  at  or  for  the  price  or  sum  of  14S5/.     And 
whereas  the  said  Augustus  CampbM  did  not  purchase  on 
his  own  account,  but  was  agent  for  the  said  John  Davies. 
And  whereas  the  said  John  Davies  hath  been  in  treaty 
for  the  sale  of  Lot  1.,  part  thereof.     And  whereas  the 
said  James  Meddorojcrqft^  at  the  request  of  the  said  John 
DavieSi  piud  the  sum  of  185/.  7^.  1^.  for  the  deposit 
and  auction  duty,  and  hath  since  advanced  to  the  said 
John  Davies  the  further  sum  of  600/.  on  account  of  the 
said  purchase.     Now  it  is  agreed  that  the  said  James 
Meddawcrqft  shall  have  conveyed  to  him,  or  as  he  shall 
direct,  the  whole  of  the  said  purchase,  in  consideration 
of  the  said  sums  of  185/.  Is.  \d.  and  the  said  600/.  so 
advanced  as  aforqsaid,  and  the  furtiier  sum  of  400/.  in 
two  months  from  the  date  hereof.     Provided  always, 
that  in  case  the  said  Davies  shall  pay  the  said  James 
Meddoraxrqfi  the  whole  of  the  said  purchase-money  of 
1435/1,  together  with  the  said  sum  of  1000/.  now  ad- 
vanced, with  interest  for  the  same  at  the  rate  of  5  per 
cent  per  annum,  on  the  15th  of  July  next,  this  agree- 
ment to  be  void ;  and  that  the  said  John  Davies  have 
permission  of  making  sales  in  the  mean  time,  subject  to 
the  approval  of  the  said  Jcmes  Meddcwcrqftj    com- 
mencing with  Lot  1.,  in  rotation,  so  as  to  reimburse  the 
purchase-money  and  advances-  made,   and  the  lawful 
interest;  but  if  not  then  paid,  the  sale  is  absolutely 
confirmed  to  the  said  James  MeddowcrqftJ* 

After 
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After  the  date  of  the  agreement,  the  testator  paid        1841. 
to  Drndes  the  400/.  mentioned  in  the  agreement,  and 
paid  to  the  vendor  the  residue  of  his  purchase-money, 
amounting  to  12912.  lOs.,    and  then  he  was  let  into 
possession  of  the  estate. 

In  this  state  of  things  he  made  his  codicil,  dated 
6th  o(  April  1821,  whereby  he  gave  all  his  right  and 
interest  in  the  estate  called  Wallasey  Hills  to  certain 
parties  to  the  ^  suit  The  testator  died  on  the  7th  of 
Jtibf  in  the  same  year,  before  the  day  on  which  Davies, 
by  paying  the  sums  mentioned  in  the  agreement,  might 
have  made  the  agreement  void.  Davies  became  in- 
solvent, and  neither  he  nor  his  assignees  repaid  the 
money  to  James  Meddatocroft  or  his  representatives. 

By  the  decree  made  in  this  cause  on  the  10th  of 
February  1826,  it  was  referred  to  the  Master  to  enquire, 
whether  James  Meddowcrqfi  had,  at  the  respective  times 
of  making  his  codicil  and  of  his  death,  any  and  what 
estate  or  interest  in  the  estate  and  hereditaments 
called  fVaUasey  HillSf  in  the  pleadings  mentioned. 

The  Master,  by  his  report  dated  the  5th  of  June 
18S2,  found,  that  at  the  times  mentioned,  the  testator 
was  an  equitable  mortgagee  of  the  estate  in  question, 
for  the  several  sums  of  money  paid  by  him  as  therein 
mentioned  to  the  amount  of  2476/.  75.  Id. 

This  finding  was  excepted  to,  and  on  hearing  of 
the  exception,  in  Naoember  1882,  it  was  referred  to 
the  Master,  to  enquire,  wiiether,  after  the  date  of  the 
agreement  in  the  pleadings  mentioned  to  bear  date 
the  7th  of  November  1820,  any  steps  were  taken  by 
John  Daxdesy  with  a  view  to  a  redemption  of  the  estate ; 
and  this  was  to  be  witliout  prejudice  to  the  question, 

whether 
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1841*  whether  or  not  the  testator  was  to  be  considered  a 
conditional  purchaser  of  the  estate.  The  Master  made 
his  report  on  this  enquiry,  dated  the  10th  of  ]l£arck 
1840 ;  the  cause  came  on,  and  upon  the  facts  stated  in 
the  report  the  question  was,  whether  James  Meddcnxh- 
crafts  the  testator,  at  the  respective  times  of  making 
his  codicil  and  of  his  death,  was,  in  equity,  the  con- 
ditional purchaser  in  fee-simple,  or  only  mortgagee  of 
the  estate. 

M.v.Tinney  and  ^r.  Parker^  for  the  Plaintiffs,  the 
executors. 

Mr.  Kindersletf  and  Mr.  Ycunge^  for  parties  claiming 
under  the  testator's  will,  contended,   that  the  trans- 
action between  the  testator  and  Davies  was  a  sale  with 
a  privilege  of  repurchase,  and  not  a  mortgage;  and 
default  having  been  made  in  repurchasing  upon  the 
day  specified,  the  estate  belonged  absolutely  to  the 
testator,   and  passed  by   his   will*      In    Tasburgh    v. 
Ectdin  (a),  a  reversionary  estate  in  leasehold  was  con- 
veyed in  consideration  of  200/.,  with  a  proviso  for  re- 
demption on  payment  of  200/.  and  interest  within  five 
years ;  but  on  failure  of  repayment  at  the  time  limited, 
then  the  estate  of  the  grantee  was  to  be  '*  absolute  and 
indefeasible,  as  well  in  equity  as  at  law,"  and  the  grantee 
should  '^  be  for  ever  debarred  from  all  right  and  relief 
in  equity."     The  grantee  also  covenanted  to  release 
^^  all  his  right  in  equity  to  redeem  the  premises."     The 
deed  (as  in  the  present  instance)  contained  no  covenant 
to  repay,  and  in  that  case,  the  grantee  was  considered  in 
the  light  of  a  conditional  purchaser ;  and  default  having 
been  made  in  payment  within  the  five  years,  it  was  held 
that  no  decree  for  redemption  could  be  made  against  him. 
The  cases  of  Sevier  v.  Greemoay  (b)  and  Vemer  v.  Win- 

stariley 

(a)  2  B.  P.  C.  265.  (6)  19  Vei.  412. 


CASES  IN  CHANCERY. 


201 


'Stafilei/{a)  turned  on  the  particular  circumstances  which 
shewed  the  transaction  to  be  one  of  mortgage ;  but  it 
was  admitted  that  the  right  to  repurchase  would  not 
ha?e  been  sufficient  to  turn  the  transaction  into  a  loan. 
And  see  Fkn/er  v.  Lavington  (b)  and  Mellor  v.  Lees,  (c) 

That  this  transaction  could  not  have  been  one  of 
mortgage,  for  the  testator  had  no  right  to  foreclose  after 
the  expiration  of  the  term,  and  consequently  Davies  had 
no  right  to  redeem. 

That  the  condition  being  a  privilege  granted  to  Davies, 
and  not  a  penalty  or  forfeiture,  the  Court  could  not  grant 
equitable  relief:  Davis  v.  Thomas,  (d) 

As  to  the  testator's  interest  passing  under  the  will, 
they  cited  Silberschildt  v.  Schiatt  {e)  and  Woodhouse  v. 
Meredith  {g) 

Mr.  Elmsley  (in  the  absence  of  Mr.  PembeHon),  for 
the  assignees  of  Davies,  contended,  first,  that  they  were 
not  bound  by  the  condition ;  and,  secondly,  that  the 
testator  was  a  mere  mortgagee.  That  the  transaction 
appeared  from  the  first  a  loan  and  security ;  and  the 
rule  of  this  Court  was,  that  once  a  mortgage  always  a 
mortgage.  That  the  proviso  in  this  case  was  nothing 
more  than  the  ordinary  proviso  for  redemption,  on  pay- 
ment on  a  certain  day,  against  which  the  Court  would 
always  relieve.  That  the  established  principle  in  this 
Court  was,  that  a  mortgagor  could  not,  by  the  most 
solemn  engagements  entered  into  at  the  time  of  the 
loan,  debar  himself  of  his  right  to  redeem,  (h) 

Mr. 

(a)  2  Sch.  4*  Lef.  393.  [e)  3  Vet.  ^  B.  45. 

\h)  1  P.  WilUam,  268.  (g)  1  Mer,  450. 

(c)  8  Atk.  494.  (h)  Coote  on  Mortgages,  81. 

{(i)  1  Ruu,  ^  MyL  506. 


1841. 
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1841.  Mr.  James  Sussellj  for  the  assignees  of  the  heir-at- 

law. 


Perrt 

V, 

Mbddow- 

CROPT. 


Mr.  K.  Parker  J  Mr.  Hetherington,  Mr.  Skirraa^  Mn 
Stuartj  and  Mr.  LonxmdeSj  for  other  parties. 

Mr.  Tinneyj  in  reply. 


June  89.  The  Master  of  the  Rolls. 

The  agreement  is  not  expressed  with  the  fulness  and 
perspicuity  with  which  it  ought  to  have  been ;  but  having 
regard  to  the  circumstances  in  which  the  parties  were 
placed,  I  am  of  opinion,  that  the  testator  became  the 
conditional  purchaser  of  the  interest  to  which  Davies 
was  entitled  under  the  contract. 

The  contract  was  plainly  a  very  beneficial  one ;  but 
DavieSj  though  entided  to  the  benefit  of  the  contract^ 
was  unable  to  pay  the  purchase-money. 

In  Naoember  1820  the  testator,  on  the  credit  of  the 
contract,  had  paid  the  deposit  money  to  the  vendor ; 
and  had  advanced  600/.  to  Davies^  who  was  in  want  of 
400/.  more  ;  and  the  remainder  of  the  purchase-money, 
.  1291/.  105.,  was  still  due;  and  under  these  circum- 
stances, it  was  agreed,  that,  in  consideration  of  the 
deposit  money  and  auction  duty  paid,  and  of  the  600^ 
paid,  and  400J1  agreed  to  be  paid  to  Daviesj  Meddouh 
croft  should  have  conveyed  to  him  the  whole  of  the 
purchase ;  by  which,  I  think,  was  meant  the  beneficial 
interest  in  the  contract,  together  with  the  liability  to 
pay  the  remainder  of  the  purchase-money  to  the 
vendor. 


This 
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This  arrangement,  if  absolute,  would  have  given  to 
Daviesan  immediate  profit  of  1000/.  upon  the  trans- 
action ;  but  it  was  not  intended  that  the  purchase  should 
be  immediately  absolute ;  and  the  proviso  was  added, 
that  if  Daoies  paid  to  Meddmxrofi  the  whole  of  the 
purchase-money  of  1435/.,  together  with  1000/.  ad- 
vanced to  DacieSi  with  interest  on  the  15th  Jtdy  then 
next,  the  agreement  should  be  void.  Davies  expected 
to  realise  the  money  by  sale  of  the  property  in  lots, 
and  the  agreement  contained  an  arrangement  for  that 
purpose,  adding  that  the  sales  were  to  be  made  <'  so  as 
to  reimburse  the  purchase-money  and  advances  made, 
and  the  lawful  interest ;  but  if  not  then  paid,  the  sale  is 
absolutely  confirmed  to  the  said  James  Meddowcrqft.** 

Whatever  may  have  been  the  conditions  on  which 
the  185/.  75.  Id.  and  the  600/.  were  advanced,  I  am  of 
opinion  that  the  agreement  was,  in  its  nature,  a  con- 
ditional purchase  and  not  a  mortgage.  It  was  an  ar- 
rangement, by  virtue  of  which  Davies  secured  a  profit 
of  1000/.  upon  his  purchase,  and  had  the  means  of 
realising  any  further  profit  which  the  purchase  would 
yield,  if  he  could  raise  the  money  to  pay  Meddowcrqft 
the  amount  of  his  advances  with  interest  at  the  time 
agreed  upon.  Meddowcrqft  was  the  purchaser  of  the 
benefit  of  the  contract,  subject  to  the  condition  which 
might  have  been,  but  was  not  performed ;  and  by  reason 
of  the  non-performance  of  the  condition  he  became  ab- 
solute purchaser. 

Under  these  circumstances,  I  am  of  opinion  that  Med-- 
dawcrqft  was  entitled  to  an  estate  which  passed  by  the 
devise  in  his  codicil,  (a) 

NoTB.  — AfiBrroed  by  the  L.  C,  12th  Dec,  1842. 

Another 

(a)  See  also  WUHanu  v.  Owen,  10  Sim.  386.«and  Willit  v.  Latham, 
1 U  4-  Goo.  68. 


1841. 


204  CASES  IN  CHANCERY. 

1841.  Another  point  was  also  decided  in  this  case^  which 

\y^^     was  as  follows :  — 
Perry 

V, 

ciion*T"  '^^  executors  had  incurred  costs,  charges,  and  ex- 
It  18  the  duty  pcnses  in  getting  in  some  costs  due  to  the  testator,  and 
of  executort^  which  had  been  specifically  bequeathed.  The  executors 
|)erty  spc-  presented  a  petition  for  a  reference  to  enquire  whether 

quoftthecl,  at  ^'^^y  ^^  properly  incurred  any  costs,  charges,  and  ex- 
the expense  penses  in  respect  to  these  matters;  and  the  question 
estate.  ^^>  whether  these  expenses  ought  to  be  borne  by  the 

general  estate,  or  by  the  specific  legatee  out  of  his 

legacy. 

Mr.  Sitiari  argued  the  former. 
Mr.  Kinderdey  the  latter. 

The  Master  of  the  Rolls. 

I  consider  it  part  of  the  duty  of  executors  to  get  in 
all  the  testator's  estate,  whether  specifically  bequeathed 
or  otherwise ;  and  I  know  of  no  instance  in  which  the 
expenses  have  not  been  paid  out  of  the  general  estate, 
as  part  of  the  expenses  of  the  administration. 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED  1841. 


IK 


THE  ROLLS  COURT- 


OVERTON  V.  BANISTER.  June  29. 


^PHIS  case  came  before  the  Court  on  a  plea  for  want  A  plea  for 

"^   of  parties.     The  testator  bequeathed  to  John  and  "^^^  ^jif f^  p^* 

James  Banister  1200/.   4  per  cents.,    "upon   trust  to  spectofale- 

.                                   r            .      .  6*cy  given  to 
oppropriate  BXid  apply  the  said  sum  of  1200/.,  tn  two  a  classofchil- 
OTo/Mr/sor  shares  to  be  divided,  to  and  for  the  sole  dren  tovestat 
'      -^                                  .        .,  twenty-one  or 
use  and  benefit  of  all  their  children  respectively,  together  marriage,  ob* 

with  the   dividends  arising  and    accruing    therefrom,  "{he  renrwen- 

which  he  directed  should,  from  time  to  time,  be  laid  out  tatiyeofi^.^., 

and  invested  in  the  said  stocks  or  public  funds,  there  to  ^^\i^  ^f  ^y^^^ 

accumulate  for  the  benefit  and   advantage   of  all   the  class,  had  not 

children  of  his  said  two  sons,  share  and  share  alike ;  and  party,  but  it 

upon  the  further  trust,  that  his  trustees   should   pay,  fhat"i?'^^had 

transfer,  attained  a 

vested  interest. 

The  plea  was  overruled  as  informal. 

Bequest  of  ISOO/.  to  A.  and  B.  upon  trust,  to  appropriate  and  apply,  in  two  equal 

parts  or  shares  to  be  divided,  to  and  for  the  benefit  of  all  their  children  respectively. 

ndd  on  the  context  to  give  legacies  of  600/.  to  each  family  severally. 

Vol.  IV.  P 
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transfer,  and  set  over,  the  said  sum  of  ISOO/L,  and  all 
interest,  dividends,  and  produce  thereupon  due,  unto 
and  among  all  and  every  the  child  and  children  of  his 
said  sons,  equally  to  be  divided  between  and  among 
them,  if  more  than  one,  and  if  but  one,  then  the  whole 
to  such  one,  and  to  belong  to  and  be  vested  in  such 
child  or  children,  being  a  son  or  sons  at  his  or  their  age 
or  respective  ages  of  twenty-one  years,  or  day  or  respec- 
tive days  of  marriage,  which  should  first  hap[)en/'  The 
will  then  proceeded  in  the  following  terms : — **  Provided 
always,  and  it  is  my  will,  and  I  do  hereby  direct  that  in 
case  all  the  said  children  of  either  my  said  sons  shall  de- 
part this  life  not  attaining  the  said  years,  days,  or  times 
aforesaid,  then  the  said  capital  stock,  as  well  original  as 
accruing  by  virtue  of  this  present  clause  or  proviso,  shall 
go  and  become  vested  in  my  said  son  or  sons  respectively^ 
whose  children  shall  have  so  departed  this  life." 


The  bill  stated  that  James  Banister  had  three  chil- 
dren only,  viz.  James  Banister^  who  had  released  his 
rights,  and  the  Plaintiffs  Sarah  Overton  and  Mary  Ann 
Banister,  who  had  attained  twenty-one. 

That  John  and  James  Banister  had  sold  out  the  sum 
of  600/.  4*  per  cents.,  being  a  moiety  of  the  1200JL,  like 
annuities,  which  John  handed  over  to  James^  and  that  it 
was  agreed  that  the  proceeds  thereof  should  be  held  by 
James  Banister,  and  considered  as  and  for  the  share 
and  interest  of  his  children.  The  bill  alleged  that  he 
{James  Banister)  had  applied  the  same  to  his  own  use. 


The  bill  was  filed  by  fViUiam  Adams  Overton  and 
Sarah  his  wife,  and  Mary  Ann  Banistef  against  John 
and  James  Banister  alone,  and  it  sought  to  make  them 
liable  for  the  breach  of  trust  in  respect  of  the  Plaintiffs' 
share  in  the  bequest  and  accumulations. 

The 
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The  Defendant  John  Banister  pleaded,  that  he  had  ten 
children  who  were  now  living ;  and  that  James  Banister- 
in  addition  to  the  children  in  the  bill  mentioned,  had 
another  son  John  who  had  departed  this  life ;  and  in- 
sisted that  all  the  children  of  John^  and  the  repre- 
sentadves  of  the  deceased  child  of  James  were  necessary 
parties  to  the  suit.  The  plea  did  not  state  that  John^  the 
child  ofJameSf  had  attained  twenty-one  or  had  manned. 

Mr.  Kinderdey  and  Mr.  Shadwell^  in  support  of  the 
plea,  cited  Andrews \.  Partington {a)j  Prescott  v.  Long{b\ 
and  Boraston^s  Case{c),  to  shew  that  all  the  children 
who  came  into  esse  before  the  eldest  attained  twenty- 
one  would  be  entitled  to  participate  in  the  legacy,  and 
were  therefore  necessary  parties ;  and  they  argued  that 
all  the  children  of  John^  and  the  representatives  of  John^ 
the  deceased  child  of  James,  were  necessary  parties  to 
the  suit. 

Mr.  Tinney  and  Mr.  Metcalfe^  contra,  contended  that 
the  different  nioiedes  of  the  legacies  were  so  distinct  and 
severed  that  it  was  quite  unnecessary  to  make  the  chil- 
dren of  John  parties  to  a  suit  for  the  recovery  of  the 
distinct  share  of  the  children  of  James. 

And  as  to  the  representatives  of  John  the  younger, 
they  objected,  that  the  plea  did  not  shew  that  he  had 
lived  to  attain  a  vested  interest  in  the  fund. 
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They  contended  also,  that  the  plea  was  multifarious, 
because  it  objected  that  several  distinct  persons  were  ne- 
cessary parties,  and  therefore  did  not  raise  a  single  issue. 


Mr.  Kindersley  in  reply. 


{a)  5  Bro.  C.  C.  400. 
(6)  2  Vet,}un.  690. 


The 


(c)  3  Co.  Rep,  16. 


P  2 
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T^e  Master  of  the  Rolls,  after  referring  to  the 
•terms  of  the  will,  and  adverting  to  the  words  *'  ap- 
propriate "  and  ^*  respectively ''  used  therein,  said  that, 
in  his  opinion,  the  fund  was  so  divided  into  two  distinct 
parts,  as  to  make  it  unnecessary  to  bring  the  children  of 
John  before  the  Court  in  this  suit. 


As  to  the  representatives  of  the  deceased  child  of 
James^  that  it  was  not  very  important,  as  the  class  must 
be  ascertained  by  the  Master ;  but  he  was  of  opinion 
that  the  plea  could  not  be  sustained  on  the  ground  that 
it  did  not  state  whether  John  the  younger  had  attained 
twenty«one  or  married. 

That  on  these  grounds  he  must  overrule  the  plea. 


Juiy  2,  5. 


WILLIS  V.  PLASKETT. 


Stock,  held,     fTIHE  testator,  Robert  JMing^  gave  to  his  trustees 
upon  the  con-    JL  .  .        •     *       *  *      •         *   •      ,i      r     j 

text  of  a  will,  certam  monies,  m  trust  to  invest  m  the  funds; 

"hi  ^JS^  ^^  which,  with  his  money  in  the  funds,  were  to  be  held  in 

trust  for  his  wife  Sarah  Jobling  for  life ;  and  after  her 
death,  to  pay  an  equal  half  part  of  the  dividends  to  her 
daughter  Elizabeth  Jobling^  for  her  separate  use  for  life ; 
and  ader  her  death,  to  transfer  a  moietv  of  the  funds 
*^  unto  and  among  all  and  every  the  lawful  child  or 

children 

B^  and  her 

wearing  apparel,  trinkets,  and  all  other  property,  whatsoever  and  wheresoever,  to  C 

Held,  that  money  in  the  fiinds  did  not  pass  to  B, 

Gifl  to  A,  for  life,  with  remainder,  in  case  A,  died  unmarried  (which  happened), 
between  B»  and  C,  ^  or  such  of  them  as  should  be  then  living,'*  and  the  lawful 
children  of  such  of  them  as  should  be  then  dead,  '^  for  the  share  of  the  father  or 
mother  deceased  only."  B,  and  C.  died  in  the  lifetime  of  the  tenant  for  life.  B, 
had  issue,  C,  had  none.  Held^  that  C's  interest  was  not  vested,  and  that  his  repre- 
sentatives were  not  entitled. 


the  word 
**  money." 

A  testatrix 
first  directed 
her  funeral 
expenses  to 
be  paid,  and 
she  gave  the 
remainder  of 
her  monies  to 


Plaskett. 


CASES  IN  CHANCERY.  209 

children  of  her  said  daughter  Elizabeth  Joblifig^  and  any        1841. 
lawful  grandchild  or  grandchildren  of  her  said  daughter     ^"fTV"^'^ 
Elixabeth  JobUngy  for  the  share  of  the  father  or  mother  v. 

deceased  only,  share  and  share  alike;"  and  he  then 
proceeded  in  the  following  terms :  ^'  but  in  case  my  said 
daughter  Elizabeth  Jobling  shall  die  unmarried  ''  (which 
event  happened),  ^'  or  being  married,  shall  die  without 
leaving  any  child  or  children,  grandchild  or  grandchil- 
dren, then,  my  said  trustees  and  the  survivor  of  them, 
bis  executors  or  administrators,  shall  sell,  assign,  and 
truisfer  such  last-mentioned  moiety  or  half  part  of  the 
said  annuities,  and  pay  and  divide  the  money  arising 
therefrom  unto  and  between  my  said  son  John  Jobling 
and  my  said  daughter  Sarah  Eleanora  Tern/y  or  such 
of  them  as  shall  be  then  living,  and  the  lawful  child 
or  children  of  such  of  them  as  shall  be  then  dead, 
for  the  share  of  the  father  or  mother  deceased  only, 
share  and  share  alike.  And  I  give  and  bequeath  all 
the  rest  and  residue  of  my  estate,  goods,  chattels,  and 
efiects  unto  my  said  wife  Sarah  Joblingf  for  her  own 


use." 


Soon  after  the  testator's  death  the  monies  were  in- 
vested in  the  funds. 

The  testator's  widow  survived  him,  and  died  in  1797* 
BUzabdh  Jobling  died  in  1839,  without  having  been 
married.  John  Jobling  died  in  1 820,  without  issue ;  and 
Sarah  Eleanora  Terry  died  in  1819,  leaving  children. 

The  first  question  was,  whether  the  legal  personal 
representative  oi  John  Jobling  took  any  thing  under  the 
preceding  gift;  or  whether  the  moiety  of  a  moiety,  in- 
tended for  him  and  his  children,  belonged  to  the  repre- 
sentatives of  the  widow,  who  was  residuary  legatee. 

P  3  Mr. 


Plaskett. 
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)841.  Mr.  Petnberion  and  Mr.  L.  fVigramf  for   the  Plain- 

^"^"^^^"^■^     tifisi  contended  that  one  moiety  went  to  the  children  of 
Willis  i     «•         » 

V.  S.  E.  Teny,  and  that  the  other  was  undisposed  of,  and 

went  to  the  widow  as  residuary  legatee. 

Mr.  George  Turner  and  Mr.  Gaseleef  contra,  con- 
tended that  there  was  a  vested  gift  to  John  JoUing  and 
Sarah  K  Terry,  with  a  gift  over  on  a  particular  event, 
which  had  not  happened ;  and  that  therefore  the  vested 
gift  to  John  Jobling  remained  undefeated ;  Harrison  v. 
Foreman  (a),  Siurgess  v.  Pearson,  {b) 

Mr.  Beavan  for  the  Defendant  Plaskett, 

Mr.  Pemberton,  in  reply.     There  is  no  vested  gift. 

The  Master  ^  the  Rolls  was  of  opinion,  that  the 
share  intended  for  John  Jobling  and  his  children  had  not 
vested,  but  passed  under  the  residuary  gift  to  the  widow. 


His  lordship  having  decided  that  the  one-fourth  passed, 
under  the  residuary  clause^  to  the  testator's  widow,  it 
then  appeared  that  Elizabeth  Jobling  became  entitled  to 
one  half  thereof,  or  one  eighth  of  the  whole.  Elizabeth 
Jobling,  by  her  will,  dated  the  2d  of  December  18S2, 
gave  as  follows : —  "  I  first  direct  my  funeral  expenses 
to  be  paid,  and  the  remainder  of  what  motiics  I  die  pos- 
sessed o^  to  be  equally  divided  between  my  niece  Mrs. 
Sarah  Willis  and  my  nephew  Mr.  Charles  Teny.  I 
also  give  to  the  said  Mrs.  Sarah  Willis  all  my  wearing 
apparel,  trinkets,  and  all  other  property  whatsoever  and 
wheresoever  that  I  may  die  possessed  of." 

For 

(a)  5  Vet.  207.  {b)  4  Mad.  411. 
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For  the  Plaintiff  it  was  contended,  that  the  trust  pro- 
perty did  not  pass  under  the  word  **  monies ;"  but  that 
it  passed  under  the  residuary  bequest  in  the  will  of 
Elizabeth  Jobltng,  Ommanney  v.  Butcher  {a\  Legge  v. 
Jsgill  (i),  Gosden  v.  Dotterill,  {c) 
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For  the  Defendant  it  was  argued,  that  stock  would 
pass  under  the  expression  "money;"  as  in  Sogers  w. 
nomas  {d)y  Dawson  v.  Gaskoin.  (e)  That  the  testatrix, 
having  directed  her  funeral  expenses  to  be  paid  out  of 
her  monies,  was  clearly  referring  to  her  whole  property, 
and  that  the  words  "  all  other  property  whatsoever," 
must  at  least  be  referred  to  property  ejusdem  generiSf 
as  wearing  apparel  and  trinkets,  and  not  to  the  general 
residue. 


The  Master  of  the  Rolls. 

It  does  not  appear  to  me  that,  by  the  word  money^  the 
testatrix  intended  to  give  the  stock.  When  a  testator 
directs  the  payment  of  his  funeral  expenses,  there  is 
an  inference  that  he  is  referring  to  his  general  personal 
estate;  but  having  regard  to  the  other  parts  of  this 
will,  1  think  I  am  prevented  from  giving  to  the  word 
"  monies  "  its  extended  meaning. 


(a)  Twm,  4r  Ruu.  260. 
{b)  lb,  p.  i^S.  note, 
(c)  1  Myl.  4-  K.  56. 


{4)  S  Keen^  8. 
(0  2  /A.  14. 
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Jviy  1.  ALDRIDGE  v.  WESTBROOK. 


"D  Y  certain   marriage  articles   under  seal,  dated  in 
^^  1802,  the  husband  covenanted   with   trustees  to 


The  tVo  co- 
heiresses of  a 
trustee,  who 

tlmcfe  fronf**"   ^°°^®y  *°^   ^ViS&  ceruin   real  estates  on   the   trusts 

each  other,       therein  mentioned. 

were  made 

parties  to  a 

suit  for  en-  The  articles  not  having  been  performed)  a  bill  was 

performance  ^^  ^^r  lliat  object,  and  to  this  bill  the  co-heiresses  of 

of  raarriaee  ^^  surviving  covenantee   of  the  articles  were  made 

submitted  to  parties.    The  bill  prayed  a  specific  performance,  the 

Court  mLht  appointment  of  new  trustees,  and  for  a  conveyance  to 

direct,  and       the  co-heiresses  or  such  new  trustees, 
defended  sepa- 
rately.   Held, 

they  were  en-        Qne  of  the  co-heiresses  resided  with  her  husband  in 

titled  to  two  . 

sets  of  cosu.     Shane  Street^  CheUeoy  and  the  other  at  Benson  m  Ox- 
Jbrdshire. 

They  appeared,  and  answered,  and  were  defended, 
by  separate  solicitors.  One  of  them  put  in  a  full  an«- 
swer  to  all  the  allegations  in  the  bill,  stating  that  if  she 
were  a  trustee,  she  submitted  to  act  as  the  Court  might 
direct,  on  being  indemnified  and  paid  her  costs.  The 
other  put  in  a  short  answer,  stating  that  she  was  a 
stranger  to  the  matters ;  but  that  if  a  trustee,  she  was 
desirous  of  relinquishing  the  trust;  and  she  submitted  to 
act  under  the  Court. 


The  cause  coming  on  for  further  directions, 

Mr.  Bethellj  Mr.  Stinton,  and  Mr.  RandeU  submitted 
that  the  two  co-heiresses,  who  had  severed  in  their  de- 
fences, ought  to  be  allowed  one  set  of  costs  only ;  Gaunt 

V.  Taylor 
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Y,  Tittflor  (a) ;  that  the  first- mentioned  co-heiress  was        184U 

wrong  in  answering  the  whole  of  the  bill,  as  to  which     ^^ 

she  was  not  interested.  v. 

Wbstbrook* 

[The  Master  of  the  Rolls.  That  might  be  so  if 
yoa  had  not  required  her  to  answer  all  the  interroga- 
tories: you  might  have  limited  the  extent  of  discovery 
sought  of  her.  (&)] 

Mr.  JameSy  for  Mrs.  TVoodf  one  of  the  co-heiresses, 
and  for  her  husband,  contra^  contended  that  this  was  not 
the  ordinary  case  of  trustees,  but  of  parties  strangers  to 
the  trust,  and  upon  whom  the  law  alone  had  cast  a  duty 
which  they  were  not  bound  to  accept ;  that  they  had  no 
estate,  and  that  there  existed  no  privity  of  contract; 
that,  under  the  circumstances,  and  considering  the  dis- 
tance at  which  the  parties  lived  from  each  other,  they 
were  justified  in  appointing  separate  solicitors. 

Mr.  Km  Parker,  for  Mrs.  Hollis,  the  other  co-heiress, 
and  for  her  husband. 

Every  case  depends  on  its  own  particular  circum- 
stances ;  and  in  a  late  case  in  this  Court,  of  Slaughter  v. 
Peny^  it  was  held  that  living  at  a  distance  was  a  suffi- 
cient reason  for  trustees  defending  separately. 

77ie  Master  of  the  Rolls. 

According  to  the  facts  as  now  represented,  these  two 
ladies  are  the  co-heiresses  of  the  surviving  trustee.  They 
never  acted  in  common  in  the  performance  of  the,  trusts, 
nor  did  they  ever  undertake  to  perform  the  duty  which  - 
belonged  to  their  ancestor :  they  appear  also  to  have 
been  living  at  a  distance  from  each  other,  and  therefore 

I  do 

(a)  2  Beavan,  346.  {b)  See  the  16th  order  ot  Au" 

guity  1841.     Ord,  Can.  p.  168.  , 
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I  do  not  think  that  they  come  wilhin  that  very  salutary 
rale,  which  prevents  trustees  from  separating  in  their 
defences,  and  putting  money  into  the  pockets  of  third 
parties  at  the  expense  of  the  persons  beneficially  en- 
titled. They  are  both,  therefore,  entitled  to  their  costs 
as  between  party  and  party. 


See  27th  Order  of  Aprils  1828.     Ord.  Can.  p.  16. 


July  3. 

Decree  against 
a  mortgagee 
in  possession, 
with  costs;  a 
tender  having 
been  made 
before  suit, 
and  it  having 
been  found, 
Ufion  taking 
the  accounts 
with  annual 
rests,  (which 
was  the  point 
in  the  cause), 
that  nothing 
was,  at  that 
time,  due  to 
the  mortgagee. 


WILSON  V.  CLUER. 

npHIS  case  is  reported  in  3  Beavatij  136.,  where  it 
appears  that  the  Master  of  the  Rolls  directed  the 
account  to  be  taken,  with  annual  rests,  as  against  a 
mortgagee  in  possession,  on  the  ground  that  all  the 
arrears  of  interest  had,  by  a  settlement  of  accounts, 
been  then  converted  into  principal. 

It  appears  also  that,  in  1824,  the  mortgagor  tendered 
the  mortgagee  40/.  in  payment  of  his  demand;  and 
that,  upon  taking  the  accounts  without  annual  rests,  45/. 
was  due  to  the  Defendant. 

The  cause  now  came  on  upon  the  Master's  report,  by 
which,  according  to  the  new  mode  of  taking  the  ac- 
counts, he  found  that  159/.  was  due  from  the  mortgagee 
to  the  mortgagor,  and  he  further  found,  from  the  ac-* 
'counts,  that  by  this  particular  mode  of  taking  the  ac- 
counts, the  mortgage  had  been  paid  off  previous  to  the 
tender  of  the  40/. 


Mr.  Pemberton  and  Mr.  Coleridge^  for  the  Plaintiff, 
asked  that  the  Defendant  might  pay  the  costs  of  suit. 

Mr. 
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Mr»Stinioni  contrd,  contended  that  the  mortgagee 
ought  not  to  be  subjected  to  costs,  as  the  decision  in  the 
case  was  new,  and  as  the  mortgagor  had  been  originally 
in  default.     BiUingion  v.  Hanoood  (a)  was  cited. 


1841. 


The  Master  of  the  Rolls  said  he  had  no  choice, 
but  must  direct  the  Defendant  to  pay  the  balance  found 
due  from  him,  with  the  costs  of  the  suit ;  and  to  assign 
the  term  at  the  expense  of  the  PlaintiflT. 

(a)  Tum.i  Rust.  477.  buii,  1  Jac.  4*  n\  197^  and  the 

Note. — See  Harvey  v.  Teb-      cases  there  referred  to. 


HARVEY  V.  HARVEY. 

'T^HE  testator,  by  his  will  dated  In  1816,  devised  and 
bequeathed  unto  his  wife  **  the  full  and  entire  en- 
joyment "  of  ^*  his  real  and  personal  estate,  subject  to  the 
payment  by  his  said  wife  of  the  sum  of  1 50/.  of  law- 
ful money  of  Greal  Britain  annually,  to  such  of  his  re- 
lations as  she  should  deem  requiring  and  most  meriting 
relief;''  and  he  devised  his  real  estates  to  trustees,  after 
the  death  of  his  wife,  ^'  to  the  use  of  the  eldest  son  that 
might  then  be  living  of  James  Harvey^  his  nephew,  and 
the  eldest  son  that  should  then  be  living  of  Edward 
Harvey  his  nephew,  in  equal  proportions,  share  and 
share  alike^  during  the  terms  of  their  natural  lives ; 
then,  if  the  said  eldest  sons  of  the  said  James  Harvey 
and  Edward  Harvey  should  become  entitled  by  virtue 
of  his  said  will  to  receive  the  rents  and  profits  of  his 
said  freehold  estates,  during,  their  minorities,  it  was  his 
will  that  there  should  be  paid  to  the  said  James  HaiDey  " 

and 


Jtdyl.  5. 


Where  a  class 
of  persons  en- 
titled is 
numerous,  it 
is  a  question 
of  conveni- 
ence whether 
the  Court  will 
require  them 
all  to  be  made 
parties. 

One  of  a 
numerous 
class  of  resi- 
duary legatees 
permitted  to 
sue  on  behalf 
&c.,  in  the 
absence  of  the 
greater 
portion  of 
them. 
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Harvby 
«  Harvby. 


and  Edward  Haroey^  respectively,  the  sum  of  80/.  an* 
Dually  toward  the  education  and  maintenance  of  such 
the  said  eldest  sons  respectively  until  they  should  re- 
spectively attain  the  age  of  twenty*one  years,  out  of  the 
rents  and  profits  of  his  freehold  estate,  with  remainder 
to  the  second,  third,  and  other  sons  of  James  and  Ed^ 
ward  Haroey^  in  tail  male;  with   remainder  to   their 
daughters ;  with  remainder  to  the  testator's  right  heirs. 
And  he  directed  his  trustees,  immediately  after  his  wife's 
death,  to  sell  all  his  leasehold  and  chattel  property,  and 
invest  the  produce  in  the  funds,  ^^  upon  trust  that  they 
should   apply  the  dividends  and  interest  of  the  said 
securities,  so  as  aforesaid  to  be  purchased,  unto,  and 
equally  amongst,  all   and   every   child   and   children, 
.grandchild  and  grandchildren,  of  the  said  James  Harvey 
and  Edward  Harvey^  who  should  uot^  from  time  to  time^ 
be  in  the  receipt  of  the  rent  and  profits  of  his  said 
freehold  estates,  devised  as  aforesaid ;''  and  in  the  event 
of  failure  of  issue  of  the  said  James  Harvey  and  Edward 
Harvey^  the  testator  directed  that  the  dividends  and 
interest  of  the  said  securities  should  be  equally  divided 
between  and  amongst  his  own  legal  representatives* 


By  a  codicil  he  declared  it  to  be  his  will  and  mean- 
ing, that  all  his  freehold  leases  in  the  different  estates 
which  he  held  under  the  see  of  Exeter^  or  otherwise, 
should  be  included  in  the  same  bequest,  and  be  dis- 
posed of  in  like  manner  and  for  the  same  purposes, 
after  the  death  of  his  said  wife.  And  the  said  testator 
directed  that  all  and  every  the  child  and  children  of  his 
sisters  Maiy  Arnold^  Maria  Odges^  and  Grace  Hicks^ 
deceased,  and  of  Catherine  Pearson^  then  alive,  which 
should  or  might  be  living  at  the  time  of  the  death  of  his 
said  wife,  should  take  his  and  their  share  and  shares  of 
his  property,  directed  to  be  sold  by  his  trustees  as  afore- 
said, in  common  with  the  representatives  of  James  and 

Edward 
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Eikoard  Harvey^  provided  for  by  his  said  will.  And, 
lasdy,  the  testator  further  declared  his  desire  that  his 
said  wife  Jane  Harvey^  alias  Jenefer  Haroey^  should  be 
empcfwered  to  retain  in  her  hands  all  or  any  parts  of  the 
annual  sum  of  150/.,  given  by  his  said  will  to  his  dif- 
ferent relatives,  and  to  be  paid  them  as  therein  men- 
tioned, and  by  such  means  to  create  a  fund  to  be  applied 
for  the  renewals  of  a  life  or  lives,  in  all  or  any  of  his 
freehold  leases  or  leases  for  lives,  determinable  on  terms 
of  years.  And  the  testator  expressed  it  to  be  his  desire 
that  in  so  doing  his  said  wife  should  consult  with  and 
take  the  advice  of  his  said  trustees. 
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After  the  testator's  death  his  wife  proved  his  will. 

The  Plaintiff,  one  of  the  children  of  James  Harvey^ 
filed  this  bill  *^  on  behalf  of  herself  and  all  others  en- 
titled as  residuary  legatees  in  remainder,''  against  the 
widow,  the  surviving  trustees,,  the  heir  at  law,  and 
Catherine  Pearson. 

The  bill  alleged,  that  the  persons  now  forming  the 
class  in  the  said  will  named,  as  children  and  grand- 
children oi  James  Harvey^  and  Edward  Harvey^  and  the 
children  of  Catherine  Pearson^  were  exceedingly  numer- 
oos,  being  upwards  of  twenty-six,  at  least,  in  number. 
That  there  were  several  children  of  Mary  Arnold^ 
Maria  Odges,  and  Grace  Hicks  in  the  said  will  named ; 
and  who  were  alleged  by  the  Defendant,  the  widow,  to 
have,  as  next  of  kin  of  the  said  testator,  an  interest,  con- 
flicting with  that  of  the  Plaintiff  and  the  other  legatees. 


The  bill  prayed  the  establishment  of  the  will :  —  the 
necessary  accounts  of  the  estate :  —  the  renewal  of  the 
leases  out  of  the  surplus  of  the  150/.  a  year:  that  the 
executrix  might  be  made  answerable   for  the  lease- 
holds 
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1841.        holds  which  had  not  been  renewed,  and  that  the  ISOL 
^^^'^^^'^  •  might  be  duly  administered  under  the  direction  of  the 
V.  Court. 


Hartbt. 


The  executrix  by  her  answer  admitted  **  that  the 
grandchildren  of  the  said  James  Harvey  and  oi  Edward 
Harvey^  in  the  said  bill  named,  then  living,  and  the  per- 
sonal representatives  of  such  of  them  as  had  died  since 
the  death  of  the  said  testator,  and  the  children  of  the  said 
testator's  sisters,  Mary  Arnold^  Maria  Odges^  Grace  Hicks, 
and  Catherine  Pearson,  were  exceedingly  numerous ;  but 
what  were  the  number  she  did  not  know,  and  she  sub- 
mitted, whether  they  had  such  a  common  interest  in  the 
subject  of  this  suit  as  to  entitle  the  Plaintiff  to  file  a  bill 
on  behalf  of  herself  and  the  others  of  such  persons,  and 
whether  they  or  some  of  them  ought  not  to  be  made 
Defendants  to  the  said  bill.    She  also  stated  that  there 
were  thirteen  children  of  Mary  Arnold^  Maria  Odges, 
and  Grace  Hicks  living ;  and  she  submitted,  whether  the 
trusts  of  the  fund  to  be  invested  out  of  the  produce  of 
the  leasehold  and  chattel  property  were  not  wholly  void 
for  remoteness. 

The  cause  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  fV.  M.  James^  for  the  Plaintiff. 

Mr.  Turner  and  Mr.  John  Daily  objected  that  the  suit 
was  imperfect  for  want  of  parties.  They  contended  that 
though  a  creditor  could  sue  on  behalf  &c.,  yet  it  was 
not  competent  for  one  of  several  residuary  legatees  to 
do  so;  and  here  there  were  some  of  the  parties,  on 
whose  behalf  the  Plaintiff  professed  to  sue,  who,  as  next 
of  kin,  might  have  an  interest  to  contend  that  the  gift 
was  too  remote  and  void,  and  whose  interests  therefore 
were  opposed  to  that  of  the  Plaintiff. 

They 
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They  argued  also,  that  all  the  next  of  kin  were  neces- 
sary  parties  to  the  suit,  to  argue  the  question  of  remote- 
ness. 

Mr.  Kindersley  and  Mr.  IV,  M.  James^  cotitrd^  on  the 
question  of  want  of  parties,  contended,  that  the  Plaintiff 
might  properly  represent  those  interests  which  were 
identical  with  her  own ;  and  as  to  the  next  of  kin,  that 
the  widow  and  Catherine  Pearson  the  sister  of  the  tes* 
tator,  who  would  be  entitled  to  share  in  the  undisposed  of 
residue,  were  sufficient  parties  to  argue  the  question  as 
to  remoteness.  That  it  would  be  impossible  to  bring  all 
these  parties  before  the  Court;  and  convenience  and 
justice  required  that  the  questions  in  the  cause  should 
be  determined  in  the  suit  as  now  framed,  which  would 
bind  the  rights  of  all  the  absent  parties. 


219 


1841. 


They  cited  The  Attomey^General  v.  Heelis  (a),  Adair 
V.  The  New  River  Company  (i),  Cockburti  v.  Thompson,  (c) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

I  will  hear  this  cause,  to  know  what  is  the  nature  of 
the  decree  asked,  before  I  decide  the  point  of  parties. 


The  cause  then  proceeded,  when  the  question  of  re- 
moteness between  the  residuary  legatees  and  the  next 
of  kin  arose.  There  were  several  other  questions,  for 
it  appeared  that  the  widow  had  given  S44/.,  out  of 
the  150/.  a  year,  to  a  widow  of  the  testator's  brother 
Thomas ;  she  had  also  surrendered  a  lease,  a  part  of 

tlie 

(a)  2  Sim.  <J*  S,  67.  (c)  16  Vet.  321. 

{b)  1 1  Ve».  429. 
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the  testator's  property,  of  which  she  was  the  surviving 
c€siui  que  vfV,  in  consideration  of  120/.  These  acts  were 
questioned  by  the  Plaintiff,  who  insisted  that  the  direc- 
tion to  renew  the  leases  was  compulsory. 


The  Master  of  ike  Rolls. 

The  principal  point  which  arose  for  decision,  in  this^ 
case,  was  whether  a  legacy,  given  by  the  will  of  the 
testator,  after   the  death  of  the  tenant  for  life,    to   a 
class  of  persons  not  now  ascertained,  but  who  are  to 
be  ascertained   upon  the  death  of  the  tenant  for  life« 
was  void  for  remoteness.     Two  objections  for  want  of 
parties  were  taken  by  the  Defendant     The  first  was, 
that  it  was  not  competent  for  the  Plaintiff  to  sue  *^  on 
behalf  of  herself  and  all  others''  who  were  in  the  like 
interest;  for,  as  some  questions  might  arise  between 
them,  the  suit  could  not  be  sustained,  unless  all  the 
persons  who  had  presumptive  rights  to  a  share  of  this 
legacy  were  before  the  Court.     Questions  of  this  na« 
ture,  whether  certain  persons  so  circumstanced  are  or 
are  not  indispensable  parties  to  a  suit,  are  very  much 
questions  of  convenience ;   and  in  this  case,  I  am  of 
opinion,  that  though  some  inconvenience  may  arise,  in 
not  having  all  the  parties  presumptively  entitled  before 
the  Court,  yet  that  such  inconvenience  would  be  con- 
siderably less  than  would  necessarily  arise,  from  re- 
quiring them  to  be  made  parties  in  this  stage  of  the 
cause;  and  which  would  probably  amount  to  a  com- 
plete obstruction  of  the  suit,  and  would  render  it  im- 
possible ever  to  bring  it  to  a  hearing.     My  opinion  is, 
that  the  first  objection  must  therefore  fail. 


The  other  objection  for  want  of  parties  is  this ;  it 
being  a  question  whether  the  legacy  is  void  for  remote- 
ness, it  may  happen,  that  the  next  of  kin  have  an  in- 
terest 
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terest  in  the  legacy.  That  the  next  of  kin  will  be 
ooDTenient  or  proper  parties,  provided  they  can  be  had 
here  without  inconvenience  to  the  other  side,  is  a  mat- 
ter  of  no  doubt.  The  Plaintiff  herself  has  considered 
that  they  would  be  proper  parties ;  because  she  has 
made  one  of  the  next  of  kin,  and  another  person  who  is 
both  heir  at  law  of  the  testator  and  legal  personal  re- 
presentative of  another  next  of  kin.  Defendants ;  and 
the  widow,  who  would  be  entitled  to  a  share  of  the 
legacy  in  case  of  intestacy,  is  also  a  Defendant.  The 
Plaintiff  alleges,  that  there  are  now  sufficient  persons 
bere  to  argue  the  question,  or  to  maintain  the  interest 
of  the  next  of  kin. 


1841. 


This  again  is  a  state  of  things  in  which  the  Court 
may  consider  a  suit  properly  constituted,  on  the  ground 
of  convenience;  and  looking,  with  that  view,  at  the 
auctions  contained  in  the  bill  and  the  answer,  it  does 
not  now  appear  known  that  there  will  be  a  preponderate 
ing  inconvenience  by  bringing  the  next  of  kin  before 
the  Court.  I  am  therefore  of  opinion,  that  the  cause 
cannot  proceed  without  some  further  enquiry  respecting 
the  next  of  kin,  and,  upon  this  occasion,  I  must  order 
an  enquiry  who  are  the  next  of  kin,  and  who  are  the 
legal  personal  representatives  of  such  of  the  next  of  kin 
as  are  dead.  I  make  no  otlier  order ;  because,  in  the 
end,  it  may  turn  out,  when  we  know  who  are  the  next  of 
kin,  that  it  would  be  necessary,  or  at  least  proper,  for 
the  Plaintiff  to  proceed,  even  in  the  absence  of  the  other 
next  of  kin.  The  question  which  I  determine,  in  the 
present  stage  of  the  cause  is  this,  that  there  is  nothing 
upon  which  I  can  act,  to  shew  that  there  would  be  a 
preponderating  inconvenience  in  bringing  before  the 
Court  the  other  next  of  kin,  or  their  representatives. 
There  must  be  an  enquiry  before  any  further  steps  can 
be  had. 

Vol.  IV.  Q  The 
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.  Harvey 

V. 

Haryey. 
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The  question  is  one  of  considerable  nioety  :  I  have 
carefiiUy  looked  into  the  cases  of  this  kind,  but  it  would 
be  improper  for  me  to  give  any  fiirther  opinion  upon 
it  now.  It  requires  a  good  deal  of  consideration  what 
ought  to  be  done,  {a) 


(fi)  It  appearing  that  the  next 
of  kin  and  their  representatives 
were  numerous ;  that  there  were 
no  representatives  of  some  of 
those  who  had  died ;  and  that 
five  ninths  of  the  interest  of  the 


next  of  kin  were  represented  in 
this  suit;  the  cause  was,  on  the 
8th  of  Jtaie  184«,  heard  in  the 
absence  of  those  persona  who 
were  not  already  parties.  See 
post* 


July  6. 


CALVERT  V.  SEBBON. 


A  testator  ap- 
pointed A. 
and  B.  ex- 
ecutors, and 
after  giving 
certain  le- 
gacies, he  gave 
A.  500/.  and 
B,S00i.    The 
executors  re- 
nounced. 
Held,  that 
the^  were  not 
entitled  to 
their  legacies. 


rpHE  testator,  by  his  will,  dated  the  10th  of  Jufy 
•^  18SS,  nominated  and  appointed  fVm.  Collins  aud 
R  M.  Webster  executors  of  his  will,  and,  after  gbring 
certain  legacies,  proceeded :  — "I  give  and  bequeath  to 
J.  B.  Price  of  &c,,  500/. ;  to  E.  F.  Price  the  like  sum 
of  500/.;  to  the  said  Wm.  Collins  the  sum  of  500/.;  and 
to  the  said  K  M.  Webster  the  sum  of  500/." 

On  the  death  of  the  testator,  CoUins  and  Webster 
renounced  probate.  The  question  was  this,  whether 
CoUins  and  Webster^  who  had  renounced,  were  entitled 
to  the  legacies  of  500/. 

Mr.  Kindersley  for  Collins,  and  Mr.  G.  Turner  for 
Webber. 


Mr.  Swofufoni   Mr.  PewberUmy   and    Mr.  WUkoek^ 
contra. 

The 
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Tke  Mastbr  of  the  Rolls  was  of  opinion,  that  the       1841. 
legacies  to  the  executors  did  not  take  effect  (a) 

(a)  See  Harnton  y.  Rowley,  ereil  v.  Barber^  1  Smont,  8S.y 

4  Tcf.  216,;  Due y.  Eetd,  1  ^rni,  9  Bums.  585.;  Barksdale  y.  il6- 

4  A.S59.;  Siaekpooley,  Howell^  boit,  5  Ruu.  186.;  i?€a<f  y.  2>0>- 

13  Ves.  421.;    HwmberdtM  y.  tMryiie«,3^.GC.95.*2Car,885.; 

Hnmbenion,  I  P.  W.  333.;  Coeifc-  and  P^o^  y.  Green^  6  5tm.  7S. 


WARD  «.  WARD  and  Others.  ^11/5^  7. 

^HE  Defendant  i7i?ant  having  filed  bis  answer,  the  The  Plaintiffii, 
^    Plaintiflfe,  on  the  29th  of  January  1839,  filed  a  re-  ^^iS  to 

plication  thereto.  the  answer  of 

A.  B^  one  of 
the  Defend- 
On  the  16th  of  June  the  Plaintiffi  obtained  an  order  ants^  obtained 

of  coarse,  for  liberty  to  examine  the  Defendant  Heam  coune  to  ex- 

as  a  witness  for  the  Plaintifis  in  thb  cause,  savuig  all  amine  him  asa 

o         witness,  saying 

jnst  exceptions.    -  just  excep- 

tions.   Held 
irregular^  and 
This  order  had  been  obtained  on  the  petition  of  the  the  order  was 

Plabtiffi  ailing,  *'  That  the  cause  being  at  issue,  the         ^9^ 

pedticmers  were  advised  that  the  above  named  Wm. 

Beam  was  a  very  material  witness  for  the  petitioners, 

and  inasmuch  as  he  was  in  no  way  concerned  in  point 

of  interest,''  &c 

Mr.  Pemberton  and  Mr.  Campbell  now  moved  to  dis- 
charge this  order. 

Mr.  Kinderdey  and  Mr«  PiggoUf  contra. 

The  Master  qftJie  Rolls  discharged  the  order  with 
costs ;  on  the  ground  that  the  Plaintiffs  having  replied 

Q  2  to 
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to  the  answer  of  the  Defendant,  oould  not  afterwards 
obtain  an  order  of  course,  to  examine  him  as  a  witness ; 
which  proceeded  on  the  allegation  that  he  was  not 
interested,  (a) 

(a)  See  Holmet  y.  Corponttitm  of  Anmdei^  ami},  155.,  and  the 
cases  there  refeired  to. 


Juiy  12. 


Bill  of  costs 
incurred  by 
two  persons, 
ordered  to  be 
taxed,  on  the 
application 
and  upon  the 
undertaking 
of  one. 


LOCKHART  v.  HARDY. 

A  N  application  for  an  order  of  course,  to  tax  a 
^  solicitor's  bill  of  costs  incurred  by  two  persons, 
upon  the  application  and  undertaking  of  one  only,  was 
made  to  the  Secretary  of  the  Master  of  the  Rolb,  who, 
having  some  doubt  as  to  the  propriety  of  granting  such 
nn  order  as  of  course,  the  petition  was  served  on  the 
solicitor,  and  was  now  brought  before  the  Court. 

Mr.  G.  Ttimerj  in  support  of  the  petition,  cited 
Hazard  v.  I^ne  (a),  where  the  order*  for  taxation  was 
made  upon  the  application  of  one  of  two  trustees  and 
executors,  and  Margerum  v.  Sandijbrd  (6),  where  a  bill 
was  ordered  to  be  taxed,  althougli  part  of  the  business 
had  been  done  for  other  persons  jointly  with  the  person 
applying. 

Hie  Master  of  the  Rolls  said  he  did  not  see  any 
objection  to  the  order,  and  which  was  made  upon  affi- 
davit of  service,  (c) 


•   {a)  S  Mer.  S85. 

(A)  5  B.  C.  C.  25.T. 

(c)  Reg.  Lib.  1840.  B.  885. 
The  petitioner  submitting  to  pay 


&C.,  order  the  taxation  of  so 
much  of  the  bill  &c.  of  G.'C, 
as  relates  to  business  done  for 
the  executors  of  J.  W.  deceased. 


Nora.— This  cannot  be  done  after  action  brought  agiunst  two, 
In  re  CkikUe^  iBeavan^  4SK 
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In  Re  The  FOWEY  Charities. 


Jtdy  13. 


npHIS  was  a  petition  presented  by  the  Attomey- 
^  General,  intituled,  **  In  the  Matter  of  the  Town 
Lands  of  the  Borough  of  Fcfwey^  the  Free  School,  John 
Treffif^s  Charity,  and  Nicholas  Sandys  Charity ;  and  in 
the  Matter  of  the  2  W.  4.  c.  57.''  (a)  The  petition 
stated  the  origin  of  certain  charities  for  the  benefit  of 
the  inhabitants  of  Fcnoey;  that  the  management  thereof 

and 


{a)  ^  An  Act  to  continue  and 
extend  the  proTisions  of  an  act 
passed  in  the  fifty*ninth  Year  of 
His  Majesty  King  George  the 
Third,  for  giring  additional  fa- 
dlities  in  applications  to  courts 
of  equity,  regarding  the  manage- 
ment of  estates  or  funds  belong- 
ing to  charities^  and  for  making 
certain  provisions  respecting  es- 
tates or  funds  belonging  to  cha^ 
rides." 

This  act  of  59  G.  5.  c.  91. 
enacted  amongst  other  things, 

"  That  whenever  upon  any  ex- 
imination  or  investigation  taken 
or  had  by^and  before  the  com- 
miisioiierB  appointed  or  to  be 
appointed  under  the  authority 
of  the  before-mentioned  acts, 
any  case  shall  arise  or  happen 
in  which  it  shall  appear  to  the 
said  commissioners  that  the  di- 
rections or  orders  of  a  court  of 
equity  are  requisite  for  the  re- 
medying of  any  negleet^hreach  of 
truitffrttudf  abute^ormueotidvei, 
m  tie  management  of  ai^  iruU 
created  for  any  charitable  pur- 


poses  as  aforesaid;  or  of  the  ei* 
totes  or  funds  thereto  belongings 
or  for  the  regulating  the  adminis' 
tration  of  any  such  trusty  or  of 
the  estates  or  funds  thereof;  it 
shall  and  may  be  lawful  for  the 
said  commissioners  or  any  five 
or  more  of  them,  if  they  shall 
think  fit,  to  certify  the  parti- 
culars of  such  case  in  writing 
under  their  hands  to  his  Ma- 
jesty's Attorney -Greneral,  and 
thereupon  it  shall  be  lawful  for 
his  Majesty's  Attorney-General, 
if  he  shall  so  think  fit,  either  by 
a  summary  application  in  the 
nature  of  a  petition,  or  by  infor- 
mation, as  the  case  may  require, 
to  apply  to  or  commence  a  suit 
in  His  Majesty's  High  Court  of 
Chancery,  or  to  or  in  His  Ma- 
jesty's Court  of  Exchequer  sit- 
ting as  a  court  of  equity,  stating 
and  setting  forth  the  neglect, 
breach  of  trust,  fraud,  abuse,  or 
misconduct,  or  other  cause  of 
comphiint  or  application,  and 
praying  such  relief  as  the  nature 
of  the  case  may  require,"  &c. 

3 


Reference,  on 
the  petition  of 
the  Attorney- 
General,  made 
under  the 
2  FT.  4.  c.  57., 
to  appoint 
new  trustees 
of  a  charity, 
to  settle  a 
scheme,  and  to 
ascertain  the 
property,  and 
in  whom  the 
legal  estate 
was  vested. 
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-^y^^-^  new  trustees  thereof  having  been  appointed  upon  the 

The  FowBY  death  of  the  original  trustees ;  and  that  the  corporation 


Charities. 


of  Fcmaey  had  bow  become  dissolved. 

The  petition  also  stated,  that  an  information  and 
supplemental  information  had  been  filed  respecting  these 
charity  estates,  and  that  other  proceedings  respecting 
them  had  taken  place  in  the  Court  of  Chancery,  which, 
however,  had  been  discontinued*  It  also  stated,  that 
great  losses  had  been  occasioned  to  the  charities ;  and 
prayed,  that  it  might  be  referred  to  the  Master  to  approve 
of  new  trustees  of  the  said  charity  estates :  —  to  approve 
of  a  scheme  for  the  said  charities : — and  that  it  might  be 
ascertained  of  what  the  said  property  consisted,  and  in 
whom  the  legal  estate  in  the  landed  property  was  now 
vested.  The  particulars  stated  in  the  petition  had  been 
certified  to  the  Attorney-General  under  the  above  statute 
by  the  Charity  Commissioners. 

The  Master  oftlie  Rolls  made  the  order  as  prayed, 
but  the  Registrar  objected  to  draw  up  the  order,  on  the 
ground  that  such  an  order  could  only  be  obtained 
upon  petition,  under  the  52  G.  S.  c.  101*  (Sir  Samuel 
BomiUj/s  Act.) 

The  petidon  was,  therefore,  again  mentioned  to  the 
Master  of  the  Rolls,  when  his  Lordship  held  the  objec- 
tion to  be  unfounded,  and  directed  the  order  to  be  drawn 
up. 

Mr.  Pembaion  and  Mr.  Ehmt  appeared  for  the  At- 
torney-General. 
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SMITH  V.  LYSTER.  July  u. 

T1HE  two  infant  Plaintiflfe  and  the  two  adult  De-  ^  '«ce«^«'^^^ 
^  fendants  were  tenants  in  common  in  tail  of  certain  the  benefit  of 

estates.    A  bill  was  filed  by  the  two  infants  by  their  J^^  '"^»?' 

^  ^  ^     ^         tenants  in 

next  friend,  and  by  the  decree  made  in  18S2,  a  receiver  common,  not 
had  been  appointed,  with  directions  to  pay  one  fourth  of  ^^  coSng^of 
the  net  rents  of  the  property  to  each  of  the  Defendants,  age. 
and  an  order  was  made  for    the  appointment  of  a 
goardian  of  the  Plainti£&,  and  for  an  allowance  for  their 
maintenance.     The  expense  of  the  receiver  was  paid 
oat  of  the  moiety  of  the  r^nts  belonging  to  the  infants. 

The  Plaintiff*  Maty  Wilson  attained  twenty-one  in 
February  1841,  when  she  adopted  the  suit.  The  other 
Plaintiff  was  still  an  infant 

Mary  Wilson  now  presented  a  petition,  stating  that 
she  was  desirous  of  being  let  into  possession  of  the  rents 
of  her  one  fourth  of  the  hereditaments,  and  of  having 
the  receiver  discharged,  so  far  as  respected  her  share. 
That  the  object  of  the  said  suit,  so  far  as  related  to  her, 
having  been  effected,  she  was  desirous  of  having  the 
same  dismissed,  so  far  as  respected  her  interest  therein  ; 
or  else,  of  being  properly  indemnified  against  any  future 
costs,  charges,  or  expenses,  to  which  she  might  there- 
after be  rendered  liable,  by  the  same  being  further  pro- 
secuted in  her  name,  as  one  of  the  Co-plaintiffs  therein ; 
and  it  accordingly  prayed  that  the  receiver  might  be 
discharged  :  —  that  the  petitioner  might  be  let  into  pos- 
session of  her  one  fourth,  and  that  the  said  suit,  so  far 
as  related  to  her  interest  therein,  might  be  dismissed ; 
or  else,  that  she  might  be  properly  indemnified  on  the 

Q  4  behalf 
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1841«  behalf  of  the  Pkintiff  mUiam  Sumner  SmUh^  or  hk  next 
friend,  against  any  costs,  charges,  and  expenses*  whi<:h 
she  might  be  put  nnto  or  incur  for  or  by  reason  of  her 
name  being  oontinoed  or  made  use  of  as  a  Co-plaintiff 
with  the  said  WUliam  Sumner  Smith. 


Mr.  E.  JR.  Danidy  in  support  of  the 


Mr.  Leachj  for  the  Co-plaintiff,  cited  Caboert  ▼• 
Adams  (a),  in  which  it  is  stated  that  a  receiver  was  ap- 
pointed of  two  fifths  of  an  estate ;  but  Mr.  Dickens^  in 
a  note  to  that  case,  states,  <^  but  in  WiUoughby  v.  ^i/- 
lougJiby^  Lord  Nortltington  C.  refused  to  appoint  a  re- 
ceiver of  an  undivided  moiety,  putting  this  question,  how 
could  a  receiver  let,  set,  or  distrain,  or  take  any  step 
without  the  consent  of  the  other  Co-parcener  ?" 

Mr.  LUyd^  for  the  Defendants,  stated  that  the  two 
parties  who  were  competent  had  submitted  to  a  receiver 
merely  on  account  of  the  infants. 

The  Master  of  the  Rolls. 

I  do  not  see  why  tliis  application  should  be  now 
made.  There  is  an  estate  belonging  to  four  tenants  in 
common,  two  of  whom  being  infants,  a  receiver  was, 
with  the  consent  of  the  Defendants,,  appointed  for  the 
protection  of  the  infants,  with  directions  to  pay  over  to 
the  adults  their  share.  One  of  the  infants  has  attained 
twenty-one ;  and  she^  so  far  from  repudiating  the  suit, 
or  alleging  that  it  is  improper,  states  the  contrary,  and 
adopts  all  the  proceedings.  The  object  then  being  to 
protect  the  property  during  the  infancy  of  both,  one 
attains  twenty-one,  and  desires  to  be  dismissed  from  the 

suit, 

(a)  2  Lick.  47S. 
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sttitf  and  to  be  let  into  possession.  The  object  for 
which  the  suit  was  instituted  and  the  receiver  appointed 
has  not  yet  been  fully  accomplished!  and  I  cannot  there- 
fore make  the  order  asked.  If  there  has  been  any 
abuse,  it  must  be  brought  before  the  Court  in  a  proper 
fonn.  At  present  I  can  make  no  order,  and  the  peti- 
tion must  be  dismissed  with  costs. 


Lystbr. 


LOVELL  V.  YATES. 

A  N  indictment  for  perjury  had  been  preferred  against 
one  of  the  parties  to  this  cause,  in  relation  to 
some  of  the  proceedings  therein,  and  a  true  bill  had 
been  found.  By  an  order  of  this  Court,  made  in  March 
last,  the  clerk  in  Court  was  ordered  to  attend  the  trial 
at  the  Stafford  assizes,  with  the  bill,  answers,  and  affi- 
davits. 

It  was  found  necessary  that  the  depositions  taken  in 
the  cause  should  also  be  produced.  Part  of  these 
were  in  the  custody  of  one  of  the  Examiners  of  the 
Court,  and  the  remainder  in  the  custody  of  the  other 
Examiner. 


July  15. 


Depositions 
ordered  to  be 
delivered  over 
to  a  cierk  in 
Court,  for  the 
pur^iose  of 
producing 
them  in  a 
court  of  law ; 
he  having 
been  already 
ordered  to 
attend  with 
the  bill  and 
answers. 


Mr.  Bbifit  now  moved  that,  to  save  the  expense  and 
trouble  of  the  attendance  of  the  examiners'  clerks,  the 
depositions  should  be  delivered  over  to  the  clerk  in 
Court,  who  should  be  ordered  to  attend  the  trial  there- 
with. 


The  Master  of  the  Rolls. 

The  documents  necessary  for  the  trial  are  in  the 
hands  of  three  of  the  officers  of  this  Court;  and  the 

clerk 
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clerk  in  Court  having  been  already  ordered  to  attend 
with  some  of  them,  I  think  it  right  that  he  should  have 
the  custody  of  the  depositions  also  (or  the  purpose  <if 
the  trial. 


JttfyS* 

Where  an  an« 
8wer  is  filed 
after  notice 
of  motion  for 
a  special  in- 
junction, affi« 
davits  subse- 
quently filed 
cannot  be 
used  to  con- 
tradict the 
answer. 


LLOYD  V.  JENKINS. 

^IIHE  bill  was  filed  in  this  cause  by  a  party  entitled 
-^  under  the  will  of  the  testatori  and  it  claimed,  as 
part  of  the  testator's  estate,  a  fund  which,  at  the  death 
of  the  testator,  was  standing  in  the  joint  names  of  him- 
self and  the  Defendant,  his  reputed  wife,  and  which 
therefore,  by  survivorship,  came  under  the  control  of 
the  Defendant  Some  time  after  the  filing  of  the  bill, 
and  before  the  answer  had  been  put  in,  a  notice  of  mo- 
tion was  given  for  a  special  injunction  to  restrain  the 
Defendant  firom  transferring,  &a,  the  fund. 


The  Defendant  put  in  her  answer  after  the  notice  of 
motion  had  been  given,  and  the  Plaintifi*  subsequently 
filed  affidavits  in  support  of  the  motion,  which  con- 
tradicted the  answer. 

Mr.  Tinney  and   Mr.  Shebbeare,   in   support  of  the 
motion,  were  about  to  read  the  affidavits. 


Mr.  Kindersley  and  Mr.  Twelis^  conird^  objected  that 
the  affidavits  could  not  be  read  to  contradict  the  answer, 
they  having  been  subsequently  filed. 

Mr.  Tinnetfy  in  reply. 

The  Mabtbr  of  the  Rolls  said  his  impression  was, 
that  these  affidavits  could  not  be  read  for  the  purpose 

for 
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for  which  tbey  were  tendered ;  and  hb  Lordship  dis- 
posed of  the  motion  without  reference  to  them,  (a) 


(a)  See  Norway  ▼.  Rowe^ 
19  Vet.  143.;  S^rreff  ▼.  Bar- 
mrd,  8  Sim.  161, ;  Boddmglon  v. 


Woodley,  8  jSnii.  167.;  Naylor  v. 
Wellington,  8  Sim.  596.;  i9»ta 
V.  Cleatfy,  10  iSSm.  91. 


LLOYD  V.  LLOYD. 


July  20.  22. 


^HE  testatrix  gave  all  her  residuary  personal  estate, 
"^  after  payment  thereout  of  all  her  just  debts,  lega- 
cies, and  expenses  attending  thereon,  upon  trust  to 
divide  the  residue  thereof  into  three  equal  parts  or 
shares ;  and  as  to  one  equal  third  part  of  such  residue, 
upon  trust  to  pay  or  transfer  the  same  unto  her  son 
John  Lkydj  his  executors,  administrators,  or  assigns, 
for  his  and  their  own  use  and  benefit  And  as  to  one 
other  equal  third  part  thereof,  upon  trust  that  they, 
her  said  trustees,  &c.,  should,  within  the  space  of  six 
calendar  months  next  after  her  decease,  pay  unto  her 
son  Charles  Uoyd  the  sum  of  500J1,  part  thereof,  to  and 
forhisownsole  and  absolute  use  and  benefit;  and  as  to  the 
residue  and  remainder  of  such  last  mentioned  one  third 
partf  upon  trust  for  Charles  Uoyd  for  life,  with  re- 
nudnder  to  his  children ;  and  as  to  the  remaining  one 
third  part  of  such  residue  of  her  estate,  she  gave  the 
same  to  her  daughter  Charlotte  HodgHnson  for  life, 
with  remainder  to  her  children. 

Charles  Liojfd  died  in  the  lifetime  of  the  testatrix, 
ieavbg  children,  and  the  question  was  to  whom  the 
MOL  belonged. 

Mr. 


Where  a  gift 
of  a  portion  of 
a  residue  failsi 
it  belongs  to 
the  next  of 
kin,  and  not 
to  the  other 
residuary  le- 
gatees.   Thu3y 
where  a  tes- 
tatrix ^avc 
one  third  of 
the  residue  to 
A.^  and  an. 
other  one 
third  to  B,, 
and  as  to  the 
other  one 
third  thereof, 
gave  500/.  to 
C|  and  the 
remainder 
thereof  to  2>., 
and  C.  died  in 
the  lifetime  of 
the  testatrix, 
it  was  held 
that  the  500/L 
belonged  to 
the  next  of 
kin,  as  undis- 
posed of. 
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Mr.  Pemberton  and  Mr.  K»  Parker^  for  the  Flaintiffif 
the  children  of  Charles  Uoyd. 

The  testatrix's  intention  was  evidently  to  divide  the 
residue  between  her  three  children  and  their  issue. 
The  trustees  were  to  divide  it  into  three  parts,  and  pay 
Charles  Uqyd  500/.,  and  **  the  residue  and  remainder" 
was  ibr  the  benefit  of  him  and  his  children ;  when^ 
therefore,  the  benefit  intended  for  Charles  IJUyd  has 
been  provided  for,  the  residue  belongs  to  his  children, 
and  this,  in  the  event  which  has  happened,  comprises 
the  500/.  The  testatrix  may  he  said  to  have  given 
three  residues,  and  this  lapsed  legacy  of  500il  belongs 
to  that  residue  out  of  which  it  was  to  be  paid. 

Mr.  Rogers,  contrA,  contended  that  the  500/.  was  un- 
disposed of,  and  belonged  to  the  next  of  kin.  That  it 
was  not  a  simple  gift  of  a  legacy  of  500/.,  but  was  a 
given  portion  of  the  one  third  of  the  residue,  and  could 
not  be  held  to  have  lapsed  and  to  have  fallen  back,  a 
second  time,  into  the  residue,  so  as  to  belong  to  the 
other  residuary  legatees.  He  contended  that  the  case 
of  Skrymsher  v.  Northcote{a)  was  precisely  in  point, 
and  that  the  rule  there  applied  to  revocation,  was  equally 
applicable  to  a  case  of  lapse. 

Mr.  Tennantj  for  the  children  oi  Charlotte  Hodgkinson. 

Mr.  Pembefion,  in  reply.  Revocation  is  different  from 
lapse :  the  former  indicates  an  intention  ;  the  latter  is  a 
matter  of  mere  chance. 


Jult/  22. 


T/ie  Master  of  the  Rolls. 

In  this  case  of  Uat/d  v.  Llm/d  I  have  loqked  over  the 
se  of  Shymsher  v.  Northcote^  and  I  confess  that  I  am 

not 

Co)  1  Swatif  666, 
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not  able  to  find  that  there  is  any  substantial  difierence 
between  that  case  and  the  present. 

In  that  case  the  testator  gave  to  each,  of  his  daughters 
a  life  interest  in  his  residuary  estate,  with  remainder 
to  their  children;  making,  in  the  event  of  there 
being  children,  an  absolute  severance  of  the  fund. 
And  he  directed,  that  if  either  of  the  daughters  died 
without  children,  500/.  should  be  paid,  out  of  the 
moiety  of  the  residue  given  to  her  and  her  children, 
to  H.N,;  and  the  remainder  of  that  moiety  was  to 
go  over  to  the  other  sister,  subject  to  the  same  limit- 
ations. The  testator  revoked  the  gift  of  the  500/.,  and 
the  event  on  which  it  had  been  given  having  happened, 
the  question  was,  whether  it  was  to  go  to  the  other  re- 
siduary legatee,  or  to  the  next  of  kin ;  and  Sir  Thomas 
Plumer  considered,  that  although  where  a  legacy  failed, 
it  enured  to  the  benefit  of  the  residuary  legatee,  yet 
"  that  a  part  of  a  residue,  of  which  the  disposition  failed, 
would  not  accrue  in  augmentation  of  the  remaining  por- 
tion as  a  residue  of  a  residue,  but,  instead  of  resuming 
thenatureofresidue,  devolved  as  undisposed  of;"  and  in 
that  case  he  determined  that  the  50021  must  go  to  the 
next  of  kin.  He  considered  that  there  was  a  sub- 
division made  of  that  moiety  of  the  residue,  and  that  the 
snm  given  out  of  it  was  a  portion  of  the  residue,  which 
neither  went  to  the  other  residuary  legatee,  nor  to  any 
other  person,  but  had  lapsed  for  the  benefit  of  the  next 
of  kin. 


In  this  case  the  testatrix  has  given  her  residue,  and 
directed  it  to  be  divided  into  three  equal  portions.  One 
portion  she  gave  to  one  person  absolutely.  As  to  the 
second  portion,  she  gave  500/.  out  of  it  to  the  father  of 
the  children  who  were  intended  to  have  the  remainder 
after  hb  death ;  and  then  she  gave  the  remainder  of  the 

third 


234  CASES  IN  CHANCERY. 

1841.       third  part  of  the  residue  to  the  father  for  bis  life,  with 

j^^^^"^^  remainder  to  his  children ;  and  the  other  third  she  gave 

V.  to  another  branch  of  the  family. 

[Llotd. 

The  question  in  this  case  is,  what  is  to  become  of  the 
SOOLy  the  gift  of  which  has  failed  by  the  death  of  the 
legatee  in  the  lifetime  of  the  testatrix.  I  am  satisfied 
that  if  she  had  contemplated  the  event  whidi  happened, 
namely,  the  death  of  that  perscMi  in  her  lifetime,  she 
would  have  given  the  whole  of  the  share  of  the  residue 
to  his  children,  in  the  way  she  had  given  the  remainder. 
But  looking  at  the  decision  in  the  case  before  SSr  Thomas 
Plwner,  that  there  is  a  diflPerence  between  a  legacy  and 
a  legacy  given  out  of  a  share  of  the  residue,  I  must 
consider  the  500L  as  a  portion  of  the  one  third  share 
of  the  residue,  and  as  a  mere  subdivision  of  it,  and  that 
it  belongs  to  the  next  of  kin  as  undisposed  of. 
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TAYLOR  V.  HEMINO.  Juij^  22. 

T^HE  bill  ailing  some  fraudulent  trausactions  be-  The  Court 

^  tween  two  of  the  Defendants,  Messrs.  Heming  and  ij|^,tance  of 

Neediam,  and  a  Mr.  Holmes^  the  partner  of  the  Plaintiff,  the  D^end. 

set  forth  some  letters  which  had  passed  between  those  plaintiff  to 

ptrties  as  proving  the  allegation.    It  then  contained  the  ^^^fend^ 

following  passage^    that   the  Plaintiff   *^  hath  in  fact  ant's  inspeo 

discorered  various  other  parts  of  the  written  corre-  ^oota^toted 

spoadence  between  the    said  parties,  that  is  to  say,  in  his  bill,  to 

be  in  the 

letters  from  the  said  Defendant  J»  &  Needham  to  the  plaintiff's  pos- 
said  George  Holmes^  and  Plaintiff  is  ready  and  willing  ^^^^ 
to  deposit  the  same,  if  required  for  the  purposes  of  piaintiffby  his 
diis  suit,  with  his  clerk  in  Court,  or  to  permit  inspeo-  ^^^  "^J®*  ^^" 
tioD  thereof  by  the  Defendants  hereto ;  but  Plaintiff  in  his  posses- 
hath,  in  order  to  avoid  the  expense  of  setting  the  same  ^^^ry  for^ 
OQt  in  this  his  bill  of  complaint,  set  forth,  in  the  sche-  the  Defendant 
dule  hereto  annexed,  a  list  or  schedule  of  such  letters  by  ^^^^^  iq  pJt 

date,  and  to  which  Plaintiff  craves  if  required  to  refer.**  i?  his  answer, 

^  the  Court, 

though  it  can- 

The  schedule  contained  a  list  of  about  twenty  letters  not  compel 

finom  Needham  to  Holmes%  specifying  their  dates.  ^^n^  |^11  ex- 

tend  the  time 

The  solicitor  of  the  Defendants  Heming  and  Need^  ^^l^^lt^k 
hamj  had  applied  to  the  Plaintiff's  solicitor  for  copies  Plaintiff  has 
of  the  letters  referred  to  in  the  preceding  allegation,  tbem"^%he 
and  he  received  copies  of  the  letters  which  were  men-  fact  of  the  do- 

cuments  being 
Uooed  in  the  schedule.     Some  of  the  dates  of  these  in  the  Plain- 
copies  did  not  airree  with  the  dates  as  stated  in  the  tiff*»poMe»- 
^  ^  ,     sion,  must 

schedule;  but  this  difference  was  stated  to  have  acci-  however ap- 
dentally  arben  in  the  copying.     It  appeared  from  the  JJ^^d!^" 
correspondence  which  took  place  between  the  solicitors      Thedeci- 

|.        sion  m  The 
alter  prineeuof 
Wales  V.  Tke 
Eafi  qf  Liverpool  tippxQytd  of. 
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after  the  filing  of  the  bill,  that  the  Plundff  had  in  his 
possession  other  letters  between  Messrs.  Heming  and 
Needham^  and  Holmes^  besides  those  mentioned  in  his 
schedule,  which  he  refused  to  allow  the  Defendants  to 
have  copies  of. 


Under  these  circumstances  a  motion  was  now  made, 
on  behalf  of  the  Defendants  Heming  and  Needham^  that 
the  Plaintiff  might,  within  seven  days  after  service  of 
the  writ  of  execution  of  the  order,  deposit,  upon  oath, 
with  his  derk  in  Court  the  letters  referred  to  in  his 
bill  and  the  schedule  thereto;  and  also  all  other  letters 
written  by  the  said  Defendants  or  either  of  them  to 
HolmeSf  and  Holmes^  Taylor  and  Co.,  or  either  of  them, 
and  that  the  Defendants  might  be  at  liberty  to  inspect 
the  same  and  take  copies  thereof,  and  that  the  Defend- 
ants might  have  a  month's  time  to  put  in  their  answer 
after  such  letters  should  have  been  so  deposited. 

Mr.  Pemberton  and  Mr.  W.  S.  Daniel  in  support  of 
the  motion. 


Mr.  Rogers^  contrd.   ^ 

The  Princess  of  Wales  v.  The  Earl  of  Liverpool  {a), 
and  Shepherd  v.  Morris  (b)  were  cited. 

The  Master  of  the  Rolls. 

This  is  an  application  of  a  description  which  is  not 
very  often  made.  Only  one  similar  case  has  come  before 
me ;  and  I  believe  there  are  very  few  cases  of  this  de- 
scription to  be  found  in  the  books.  It  is,  however,  a 
motion  which  is  quite  founded  in  justice,  if  the  cir- 
cumstances 


(a)  1  Swan.  1 14.,  and  also  re- 
ported in  1  WUt.  C.  C.  119.,  and 
S  Wits.  C.  C.  29. 


(b)  1  Beav.  175. 


^  J 
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csmstaooes  of  the  case  be  such  as  to  render  it  premier, 
aooording  to  the  practice  of  the  Courts  to  grant  the  ap« 

plication. 

« 

Hie  Plaintiff  by  hb  bill  states,  that  he  has  in  his 
possession  certain  documents  which  he  does  not  set 
forth,  not  because  they  are  not  a  material  part  of  his 
CBse^  but  on  account  of  the  expense,  and  he  offers 
to  produce  or  deposit  them.  The  question  which  is 
raised  on  this  occasion  is,  whether  he  is  to  exclude  the 
Defendants  from  that  which  he  offers  by  his  bill,  and 
still  avail  himself  of  the  process  of  the  Court  to  compel 
the  Defendants  to  put  in  their  answer.  I  am  of  opinion 
that  there  is  sufficient  authority  for  saying  he  is  not 
entitled  to  do  sa  If  a  Plaintiff  refers  in  his  bill  to  docu- 
ments in  his  possession  as  forming  part  of  his  case,  then, 
whether  he  does  or  does  not  offer  to  produce  them,  he 
cannot  call  on  the  Defendant  to  answer  until  he  has  seen 
the  documents  which  are  necessary  for  his  answer.  The 
Court  has  acted  on  that  principle  from  the  earliest 
period  (a),  and  the  case  of  IHe  Princess  of  Wales  v. 
Tie  Earl  ^Uverpool  was  by  no  means  the  first  case 
on  the  point.  Judges  of  great  experience  have  said 
that  they  could  never  understand  on  what  principle 
that  case  was  founded  (6),  but  I  believe  it  is  founded 
on  principles,  which  upon  exmnination  would  fully 
support  it  What  is  asked  in  this  case  is,  that  the 
Plaintiff  shall  produce  the  documents.  I  am  of  opinion 
that  I  have  no  jurisdiction  to  make  such  an  order,  (c) 
Bat  the  next  part  of  the  application  is,  that  the  De- 
fendants may  have  a  certain  time  to  answer  after  the 
documents  have  been  produced.      This  is  what  the 

Court 

(ayjSee^Wy.  Pr.  lUg.  161.,  (c)    See   Pen/M  v.    ywm^ 

and  Jones  v.  Lewis,  S  Sim.  ^  SL  5 Sim.  409.;  MUUgan  v.  MUcheli, 

S^S.  6Sim.lS6, 

{h)  See  5  SSm.  510. 

Vol.  IV.  R 


1841. 


Taylor 

V. 

Hbmikg. 
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Court  has  done  before,  and  which  it  U 
do  in  cases  which  fiill  within  the  rale. 


•• 


U  4  I    ^  »    ^  I 


to 


The  Plaintiff  has  set  forth  some  letters,  and  referred 
to  other  letters,  and  it  is  contended  that  by  his  bill 
he  leaves  it  to  be  inferred  that  there  are  letters  form* 
ing  part  of  his  case  which  are  not  included  in  his 
schedule.  I  cannot  arrive  at  that  condosion.  I  think 
that  the  Defendants  should  have  full  inspection  of 
the  letters  stated  in  the  schedule  before  they  are  com- 
pelled to  answer.  As  to  those  of  which  copies  haipe 
been  given,  but  which  do  not  correqjond  as  to  dates 
with  those  in  the  schedule,  I  observe  it  stated  in  the 
correspondence  that  there  is  a  mistake.  Hiis  may  be 
so.  I  think  the  Defendants  have  a  right  to  have  this 
mistake  explained  by  the  affidavit  of  the  Plamti^  or  of 
the  parties  employed  by  him. 

There  has  been  a  subsequent  correspondence  be- 
tween the  solicitors,  by  which   it  appears  that  there 
are  other  letters  which  are  not  stated  in  the  schedale 
which  form  part  of  the  correspondence,  but  not  of  the 
Plamtiff's  case  as  made  by  the  bill.     This  fiict  ap- 
pears from  the  subsequent  letters,  but  not  upon  the 
record,  and,  however  inconvenient,  I  am  of  opinion, 
that,   according  to  the  rule  of  the   Court,  I  cannot 
either  order  the  Plaintiff  to  produce  them,  or  stay  the 
prc^ess  of  the  suit  until  they  are  produced.     It  may 
be  inconvenient  and  render  a  cross  bill  necessary,  bat 
there  is  not,  on  the  record,  a  statement  that  the  Plaintiff 
has  these  documents  in  his  possession.     If  a  cross  bill 
were  filed,  there  might  be  sufficient  ground  for  a  mo- 
tion to  stay  the  proceedings  in  the  first  suit  until  all 
the  correspondence  had  been  produced.  I  think,  however, 
as  the  case  stands,  that  the  rule  of  the  Court  compels  me 

to 
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to  abide  by  the  record ;  and  I  cannot,  therefore^  grant 
dmt  part  of  the  application. 

The  order  must  be  that  the  Defendants  have  one 
month's  time  to  answer  after  the  production  of  die  do- 
oiments  mentioned  in  the  bill,  and  of  an  a£Bdavit  to 
prove  their  identity. 


Taylor 


9, 

HmciNO. 


NoTS.— See  also  Jackgon  v.  Sedgeunek,  3  WUi.  C.  C.  167. 


BRETT  01  HORTON. 


Jufy  S2. 


T 


HE  testatrix,  by  her  will,  dated  the  24th  of  A  testatrix  dt- 
January  18S0,  after  directing  a  particular  part  trustees  to  di- 
of  her  real  estate  to  be  sold  for  payment  of  her  debts,  ^^^  ^f^  t^xa 
directed  her  trustees  to  pay  and  divide  the  rents  of  the  estate  equally 
TemainiDg  part  of  her  estates  unsold,  "  equally  be-  ^t^**  ^^ 
tween  her  sister  (the  wife  of  Richard  Bodin^on),  her  the  widow  of 
niece  Sarah,  (the  wife  of  John  Bodington,)  and  Sarah  f^i^^^^'^ 
Brett  (the  widow  of  her  late  nephew  William  Brett),  tained  twenty- 
sod  her  niece  Ann  Jones,  until  all  the  children  of  ^heir  attsdnbg 

her  said  nephew   William  Brett  should  attain  twenty-  twenty-one, 

the  trustees 
one  years,   or  die  under  that  age,  which  should  first  were  to  sell 

happen;''  npon  which  event,  she  directed  her  trustees  "^j^^^^^ 

to  sell  the  last-mentioned  real  estate,  and   pay  and  tween  ^.,f., 

apply  the  money  arising  irom  such  last-mentioned  sale  children  of  £. 

^  unto   and   equally  between  her  sister  (the  wife  of  "  i°  ^qu&l 

^.  -      ,  shares  and 

Micnara  proportions  as 

tenants  in 

common ;"  but  if  D,  married,  her  part  of  the  income  was  to  be  applied  to  the 

naiatcnance  of  E's  children ;  and  she  gave  the  residue  of  her  real  and  personal 

estate  **  equally  between  A.^  B,^  C,  and  the  children  of  E.  who  attained  twenty- 


one.^ 


There  were  four  cluldren  of  E,  who  attained  twenty-one.  Held,  that  they  did 
not  taie  the  property  per  capita  wiUi  A^  j9.,  and  u,  but  one  fourth  only  be- 
tween them. 
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1841.  Richard  BodhigUm)^  her  niece  Sarah  (the  wife  of  John 
JBodinglon)f  the  child  and  children  of  her  said  n^hew 
William  Brett  who  should  attain  the  age  of  twenty-one 
yenrsy  and  her  niece  Jnn  Jones^  and  their  respective 
executors^  administrators,  and  assigns,  in  equal  shares 
and  proportions  as  tenants  in  command  Provided,  that 
in  case  the  widow  of  William  Brett  should  marry  again, 
she  directed  her  trustees,  immediately  thereupon,  to  pay 
her  part  of  the  income  of  the  remaining  part  of  the  iarms 
&C.,  before  directed  to  be  paid  to  her,  for  the  main- 
tenance and  education  of  the  child  or  children  of  Wil- 
liam Brett  who  should  be  then  living. 

And  the  testatrix  devised  and  bequeathed  the  residue 
of  her  property,  both  real  and  personal,  **  unto  and 
equally  between  her  sister  (the  wife  of  Richard  Boding- 
ton)f  her  niece  Sarah^  (the  wife  of  John  Bodington)^  the 
child  and  children  of  her  said  late  nephew  William 
Brettf  who  should  live  to  attain  twenty-one,  and  her 
niece  Ann  Jonesj  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns. 

The  testatrix  died  in  1830.  The  testatrix's  nephew, 
William  Brett ^  had  four  children ;  and  the  question  now 
raised  was,  whether  upon  the  youngest  of  such  children 
attaining  twenty-one,  the  four  children  were  together 
entitled  to  one  fourth  part  of  the  testatrix's  estate,  or 
whether,  on  that  event,  they  each  became  entitled  to 
one  seventh  part  thereof. 

Mr.  Kindersley  and  Mr.  Elderton,  for  three  of  the 
children  of  William  Brett,  argued  tliat  they  were  each 
entitled  to  one  seventh  of  the  property,  and  that  they  took 
per  capita  with  the  other  legatees ;  Blackler  v.  Webb  (a), 

Butler 

(a)  8  P.  W.  as?. 
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BuOer  v.  Straiim  (a),  Wdd  v.  Bradbury  {b\  Roper  on       1841. 
Legacies,  140.;  and  see  Doaoding  v.  Smith,  (c)  ^"^*^'^^*^ 

».» 
Mr.  Pemberion  and  Mr.  Zi/(>y(f,  contrd,  did  not  dis-      Horton. 

pate  the  general  rule,  but  contended,  that  there  was,  on 

the  face  of  the  will,  a  sufficient  indication  of  the  tes« 

tatrix's  intention,  that  the  children  should  take  only 

one  fourth  between  them. 

Mr.  Kinderdey,  in  reply. 

The  Master  of  the  Rolls. 

The  testatrix  seems  to  have  postponed  the  division  of 
the  capital,  until  the  children  had  attained  a  capacity  to 
receive;  and  in  the  meantime  the  fund  was  to  be  di- 
vided into  fourths,  one  of  which  was  to  be  paid  to  their 
mother  until  all  the  children  attained  twenty-one,  but 
to  be  applied  towards  their  maintenance  in  case  of  their 
mother  marrying  again  during  that  period.  There  can 
be  no  doubt,  that,  according  to  the  general  rule,  a  gift 
*'  to  the  wife  oiBichard,  &c  and  the  children  of  William 
Brett  equally  as  tenants  in  common,"  taken  by  itself, 
would  entitle  the  legatees  to  take  per  capita  ;  but  these 
words  may  be  controlled  by  the  context ;  and  I  cannot 
conceive  that  it  could  have  been  the  intention  of  the 
testatrix,  that  the  other  legatees  were  to  take  one  fourth 
each  until  the  children  attained  twenty-one,  but  to  have 
their  shares  reduced  to  one  seventh  on  that  event  My 
impression  is  strongly  against  a  division  into  sevenths, 
and,  unless  compelled,  I  cannot  adopt  that  construction. 


The  Master  of  the  Rolls.  Jufy  92. 

In  this  case  I  have  read  over  the  whole  of  this 
will,  and  I   confess  the  impression  I  have   now,   is 

stronger 

(a)  3  Br.  C.  C.  S67.  (c)  S  BeavtaK^  541. 


(6)  8  Vcm.  705. 
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184>1«       stronger  than  it  was  when  this  case  was  argued  before 
me. 

The  testatrix  had  given  the  purchase-money  to  arise 
from  the  sale  of  the  real  estate,  and  the  residue,  in  such 
terms,  as,  if  taken  by  themselves,  would,* I  think  most 
clearly,  have  entitled  every  one  of  the  children  to  an 
equal  share  in  the  fund ;  that  is,  accordmg  to  the  con- 
struction which  the  Court  has  frequently  given  to  words 
of  this  kind,  it  would  have*  to  be  divided  into*  seven 
parts.  But  though  this  would  be  the  efiect  of  the 
words  taken  by  themselves,  yet,  in  this  case,  as  in  all 
cases,  we  must  look  at  the  whole  will  to  see  if  we  can 
discover  what  really  was  the  intention  of  the  testatrix, 
and  this  must  control  those  technical  and  arbitrary  rules 
which  would  otherwise  prevent  the  real  intention  from 
bebg  carried  into  execution. 

The  testatrix,  in  this  case,  after  providing  for  the 
payment  of  her  debts,  has  directed  that  the  income  of 
the  remaining  property  should  be  paid  in  equal  fourth 
shares ;  one  fourth  share  to  each  of  three  persons  dis- 
tinctiy  named,  and  the  other  fourth  to  the  mother  of 
the  children,  in  a  way,  which  shews  it  was  intended, 
through  her,  to  be  applied  for  the  maintenance  and 
care  of  the  children  until  the  youngest  of  them  attained 
twenty-one.  This  was  to  continue  until  the  youngest 
of  them  attained  twenty-one,  but  then  the  property  was 
to  be  sold  and  divided  amongst  the  three  persons 
named  and  the  children,  describing  them  as  a  class, 
their  respective  *'  executors,  and  administrators,  in 
equal  shares  and  proportions  as  tenants  in  common." 
I  cannot  impute  to  this  testatrix  the  intention  of 
making  a  division  when  the  youngest  of  those  chil- 
dren attained  twenty-one  years  difierent  from  that 
which  she  had  previously  made.    I  think  the  intention 

was 
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was  to  ooDtbDe  ita  diiriaoa  into .  four  parts ;  and  all  the  1841. 
words  of  the  will  will  then  have  their  full  operatipn  by 
that  construction.  Those  children  who  attained  twenty- 
one  were  to  have  one  fourth  part  of  the  estate  in.  com- 
mon amongst  them  and  their  respective  heirs,  executors, 
and  administrators.  I  think  that  giVes  effect  to  the 
words  contained  in  this  will,  and  though  it  may  be  at- 
tended with  some  doubt,  I  think  that  is  the  true  con- 
struction, and  I  must  consequently  hold  that  these  chil- 
dren are  entitled  amongst  them  to  a  fourth  only. 


SALOMON  V.  STALMAN.  J%  22. 

A  NOTICE  of  motion  was  given  by  the  Defendants  An  order,  ob- 
to  dismiss  a  bill  for  want  of  prosecution ;  and  was  ^"j^  of  wr-  ' 
entided  in  a  cause  in  which  Joseph  ConsUitU  Salomon  lace,  di»- 
was  Plaintiff,  and  Oeorge  Thomas  Stalman  and  others  ^^stf  on  the 

(naminff  them)  were  Defendants.  ground  of  a 

°  misnomer  of  a 

party  in  the 
The  Plaintiff  did  not  appear  upon  the  motion,  but  it  8®^®^^' 

being  stated  that  a  replication  had  been  filed,  since  the 

notice  of  motion  had  been  given,  the  Defendant,  on 

the  12th  of  June,  obtained  an  order,  upon  affidavit  of 

service  of  the  notice  of  motion,  that  the  Plaintiff  should 

pay  the  costs  of  the  application. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  that 
the  order  might  be  discharged  for  irregularity ;  on  the 
ground,  that  the  notice  of  motion  had  ^described  the 
first  named  Defendant  as  George  Thomas  Stalman^ 
wliereas  his  name  as  stated  on  the  record  was  George 
Stdbmn  only.     There  were  other  objections  raised, 

R  4  but 
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1841.       but  the  one  stated  was  die   feundation  of  the   de- 
''^^^^^^'^    cision. 

Salomon 

Staui Air.         j|y  p^fgj^arUm^  for  die  motion. 

Mr.  Addis^  canira. 

The  Mastbb  tfthe  Rolls. 

This  order  was  not  regular,  because  the  name  of 
George  Thonias  Staltnan  is  substituted  in  the  notice  of 
motion  for  George  Stalman*  This  b  enough  in  itself  to 
decide  this  motion.  If  the  Plaintiff  had  appeared  there 
would  have  been  no  difficulty  in  setting  the  matter 
right,  but  when  a  party  takes  an  order  on  affidavit  of 
service,  he  takes  it  subject  to  every  objection  which  can 
possibly  be  taken  to  it. 

It  has  sometimes  occurred,  that  parties,  in  order  to 
embarrass  their  adversary,  have  not  appeared,  and  at 
the  same  time  have  been  actually  present  watching  the 
proceedings,  in  order  to  discover  some  irregularity,  of 
which  they  might  afterwards  take  advantage. 

Discharge  the  order  with  costs. 
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6ARR0D  x).  HOLDEN.  juiy  23. 

rpHE  Defendant,  Sophia  Holden,  having  been  taken  The  Court 
by  the  sheriff  upon  an  attachment  for  want  of  ^e^iw!^.^ 

answer,  was  on  the  15th  of  4pn7  184>1  brought  up,  and  ^-  ^^m  f^ngn 
,     .         ,  ,  .  •  i»   1      counsel  or  w- 

oaTing  then  sworn,  pursuant  to  the  provisions  of  the  lidtors  to 

IW.^  c.S6^  that  she  was  unable,  by  reason  of  poverty,  P"?®*!^®' 
to  employ  a  solicitor  to  put  in  her  answer  to  the  Plain-  the  appH- 
tiTs  bUl,  an  order  was  made,  by  which  it  was  ordered  jfii?^'^'' 
that  the  Defendant  should  be  turned  over  to  the  Fleet, 
and  remain  there  until  she  should  fully  answer  the 
Plaintiff's  bill,  clear  her  contempt,  and  the  Court  should 
make  other  order  to  the  contrary.     And  it  was  referred 
to  the  Master  to  certify  whether  the  said  Defendant 
was  unable,  by  reason  of  her  poverty,  to  employ  a  soli- 
citor to  put  in  her  answer  to  the  Plaintiff's  bill. 

Hie  Plaintiff  prosecuted  the  reference,  and  obtained 
the  Master's  report,  which  was  in  the  a£Brmative.  The 
Defendant,  however,  refused  to  take  any  steps  in  order 
to  avail  herself  of  the  provisions  of  the  before-men- 
tioned statute. 

Mr.  Tripp,  on  behalf  of  the  Plaintiff,  now  moved 
under  the  second  and  sixth  rules  of  the  1  W.  4>.  c.  56. 
s*  15.,  that  the  Defendant  might  have  counsel  and  solicitor 
ffssigned  to  her,  in  order  that  she  might  be  enabled  to 
pat  in  her  answer;  and  that  she  might  be  brought  to 
the  bar  of  the  Court  on  the  4th  of  August;  and  that  the 
Plaintiffs  clerk  in  Court  might  then  attend  with  the 
i^oord,  that  the  bill  might  be  taken  pro  con/esso  against 
the  Defendant,  unlesiB  in  the  meantime  she  should  put 

in 
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in  her  answer.  He  cited  Weybrd  v.  Daniett  (a),  but 
observed  that  the  Lord  Chancellor  had  decided  that  the 
seventh  nde  of  the  statute  in  question  was  meant  for 
the  benefit  of  Defendants  only.    Wtdkin  v.  Parker.  (6) 

The  Master  of  the  Rolls  having  taken  time  to  ccxi- 
sider  the  provisions  of  the  statute,  refhsed  to  grant  the 
motion  in  the  terms  asked,  but  ordered  that  a  writ  of 
habeas  corpus  should  issue  to  bring  the  Defendant  to  the 
bar  of  the  Court  on  the  4th  of  August  u>  answer  her 
contempt,  and  that  the  derk  in  Court  for  the  Plaintiff 
should  then  attend  with  the  record  of  the  Plaintiff's 
bill,  in  order  to  take  the  same  pro  covrfesso  against  the 
Defendant  (c) 


(a)  9  iSiM.  65S. 

\b)  1  Mffl  i  Ct.  370. 

(c)  See  alio  Wtt&am  v.  Par- 


Flknt^  lb.  77. ;  VUommteu 
well  V.  Cooke^  7  Bm,  890. 


July  S7. 

Preliminary 
enquiries  had 
been  directed 
under  the 
General  Order 
of  the  9th  of 
Jlfayl839';the 
sole  Plaintiff 
died  before  the 
report,  and 
bdfore  decree: 
Held,  that  a 
Defendant 
might  file  a 
supplemental 
bill  to  have 
the  benefit  of 
these  enqui« 
nes. 


UPJOHN  V.  UPJOHN, 

npHE  testatrix  devised  an  estate  to  Catherine  M.  Vp^ 
*^  John  for  life,  widi  remainder  over  to  certain  other 
parties* 

In  18S9  C.  M.  Vigohuj  as  sole  Plaintiff,  61ed  her  bill 
against  different  parties  interested  in  the  estate,  and 
amongst  others  against  her  husband  Francis  Vj^ohn^ 
who  represented  one  of  the  parties  entitled  in  re- 
mainder, praying  that  the  trusts  of  the  will  might  be 
into  execution* 


In  Naoember  1889,  certain  preliminary  enquiries  were 
directed  to  be  taken  before  the  Master,  under  the  5th 

General 


-  Upjohn. 
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Geaenl  Order  of  May  1889  (a),  to  ascertam  the  heir        1841. 

at  kw  and  next  of  kin  of  the  testatrix  ;  and  also  to  as-     TP^^'*^^ 

Upjohn 

certain  >frtio  was  the  survivor  of  the  trustees,  and  in  v. 

whom  the  l^al  estate  of  the  property  wais  vested,  and 
whether  certain  parties  had  married,  and  what  children 
they  had. 

Proceedings  were  had  in  the  Master's  office  under 
this  order;  but  before  any  report  had  been  obtained,  the 
sole  Plaintiff  died,  and  the  suit  became  abated. 

No  decree  had  been  made  in  the  cause. 

A  supplemental  bill  was  then'  filed  by  Francis  Up' 
John,  one  of  the  Defendants  to  the  original  bill,  stating 
die  proceedings  in  the  original  suit,  and  praying  to 
have  the  benefit  of  all  the  proceedings  therein.  It  now 
came  on  for  hearing* 

Mr.  Pemberton  and  Mr.  &  Prescott  White  stated  the 
ciicumstances  of  the  case,  and  observed  that  the  Defend- 
ant in  the  original  suit  had  a  right  to  the  benefit  of  the 
enquiry  made  under  the  decretal  order  of  November  18S9. 

MuPuroiSf  for  some  of  the  Defendants,  submitted 
whether  it  was  regular  for  a  Defendant  to  file  such  a 
bOi  as  the  present,  where  no  decree  had  been  made  in 
the  original  suit 

Mr.,  CampbeUf  for  other  Defendants. 

'        •  •  • 

The  Master  of  the  Roixs. 

The  order  o(  November  18S9  was  for  the  benefit  of  all 

the  parties,  and  I  see  no  objection  to  the  decree  now 

asked.    The  general  orders  in  reference  to  preliminary 

enquiries 
(a)  Ord.  Ctm.  156. 
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1841.       ^nqairies  have  in  practice  been  found  very  beneficial, 
^^^r^^^^"^     And  ^c  Court  must  struggle  to  get  over  all  difficulties, 

V.  in  order  that  they  may  have  their  full  operation*  (a) 

Upjoi6f. 

(a)  See  Mitford  Tr.  p.  7S.  79. 4th  ed.,  aniLX^  v.  Jokmet^  9  Fet. . 

37. 


Juif,  27. 28.  GRIFFITH  V.  BLUNT. 


Request  in       FT^HE  testatrix,  by  her  will,  gave  her  residuary  per- 

tnist  to  accu-       I  i^^^i.  ^  ..^ 

mulate  for  ail  sonal  estate  to  her  executors,  upon  trust  to  pay 

the  children  of  one  third  part  thereof  to  her  nephew  Thomas  Bobert 
(who  were  Dimsdale^  and  to  pay  one  third  part  to  her  nephew 
living)  equally,  Charles  John  Dimsdale,  and  proceeded  thus:  — "And 

the  shares  of  .  . 

sons  to  be        as  to  the  remaining  one  third  part  of  my  said  residue^ 

twenty^ve  "P^°  ^^^^^  ^°  P^^  *"^  make  over  the  same  to  Wil* 
and  of  daugh-  Ham  Pitts  Dimsdakf  John  DimsdaUy  and  Joseph  Blunt^ 
fiveorniM^^'  and  the  survivors  and  survivor  of  them,  and  the 
riage,  and  if     executors  and  administrators  of  such  survivor,   to  be 

one  child  only   ,,,,,  ,  t./.  .i 

to  be  paid  at  held  by  them  upon  the  trusts  heremafter  mentioned 
ma^rriT^  ^^  ""^  declared  of  and  concerning  the  same ;  that  is  to 
Held  too  re-  say,  upon  trust  that  they  or  he  do  and  shall  lay 
^^^  ^'  out  and  invest  the  same,  in  their  or  his  names  or 

name,  in  the  parliamentary  stocks  or  public  iunds  of 
Great  Britain,  or  at  interest  upon  government  or  real 
securities  in  England  or  Wales^  and  do  and  shall  from 
time  to  time  alter,  vary,  and  transpose  the  said  trust- 
monies  so  to  be  laid  out  and  invested  as  aforesaid,  for, 
into,  or  upon  other  stocks,  funds,  and  securities  of  the 
like  nature  at  their  or  his  discretion.  And  I  do  hereby 
declare  that  the  said  trustees  or  trustee,  for  the  time 
being,  shall  stand  and  be  possessed  of  and  interested  in 
the  said  trust  monies,  and  the  stocks,  funds,  and  secu- 
rities in  or  upon  which  they  shall  be  invested,  in  trust 

to 
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to  accumidaU  the  same^  and  the  interest  thereof,  and  to        1841. 

stand  possessed  of  the  same  and  the  accumulations      ^"^^^"^ 

^  Griffith 

thereof  upon  and  for  the  ends,  intents,  and  purposes       _  v. 
hereinafter  expressed  and  declared  of  and  concerning 
the  same;  that  is  to  say,  in  trust Jbr  all  and  every  the 
child  and  children  of  my  said  two  nephews  Thomas  Robert 
Dimsdale  and  Charles  John  Dimsdale,  equally  to  be  di- 
vided between  or  amongst  them,  if  more  than  one,  share 
and  share  elike^per  capita  and  not  per  stirpes^  the  share 
or  shares  of  such  of  them  as  shall  be  a  son  or  sons,  to 
be  an  mterest  or  interests  vested  in  him  or  them,  respec* 
ti?ely,  at  his  or  their  age  or  respective  ages  of  twenty^ 
fife  years,  and  the  share  or  shares  of  such  of  them  as 
shall  be  a  daughter  or  daughters,  to  be  an  interest  or 
interests  vested  in  her  or  them  respectively,  at  her  or 
their  age  or  respective  ages  of  twenty-five  years,  or  day 
or  respective  days  of  marriage,  with  the  previous  con- 
sent of  her  or  their  parents  or  guardians,  which  shall 
first  happen.    And  if  there  be  but  one  such  child,  then 
to  such  only  child,  his  or  her  executors,  administrators, 
or  assigns,  absolutely,  to  be  paid  to  such  child,  if  a  son, 
on  his  attaining  the  age  of  twenty-five  years,  or  if  a 
(laughter,  on  her  attaining  that  age  or  on  her  marriage, 
with  such  consent  as  aforesaid,  which  shall  first  happen.'' 

**  Provided  always,  and  my  will  is,  that  if  any  of  the 
said  children,  being  a  daughter  or  daughters,  shall  die 
under  the  age  of  twenty-five  years,  without  being  or 
having  been  married,  or  if  any  of  them,  being  a  son  or 
sons,  shall  depart  this  life  under  the  age  of  twenty-five 
years,  then  and  in  such  respective  cases,  the  shares  of 
the  legatees  so  dying  as  aforesaid,  shall  go  and  accrue  to 
the  survivors  or  survivor  of  the  children  of  my  said  two 
nephews,  who  shall  be  entitled  to  the  remaining  part  of 
the  said  one  third  part  of  the  residue^  share  and  share 
alike,  and  the  share  or  shares  surviving  or  accruing  to 
the  survivors  or  survivor  of  the  said  children  shall  be- 
come 
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1841.       come  vested  in  and  be  tnmsferable  to  sndi  rarvivon  or 
I^'*^"^^    snrviYor  respectively^  at  such  time  or  respective  times  as 


V.  hereinberore  directed  conoemmg  hiSi  her,  or  their  ori* 

^^^''^'  ginal  share  or  shares,  and  such  benefit  of  smrvivonhip 
and  accruer  shall  extend,  as  wdl  to  the  surviving  and 
accruing  as  to  the  original  share  or  shares." 

By  a  codicil  the  testatrix,  after  reciting  that  she  had 
given  the  two  thirds  of  her  residuary  personal  estate  to 
her  nephews,  proceeded  in  the  fidlowing  terms : — **  And 
the  other  third  part  I  have  given  among  the  children  of 
my  said  two  nephews,  to  be  equalfy  divided  between 
them  at  the  times  and  in  the  manner  in  my  said  will  di- 
rected.    Now  I  do  hereby  revoke  the  said  disposition 
and  direction,  and  instead  thereof  I  direct  that  my  said 
residuary  personal  estate  shall  be  divided  into  five  eqoal 
parts.     And  I  give  and  bequeath  two  of  such  five  parts 
unto  my  said  nephew  the  Honourable  l^omas  Robert 
Baron  Dimsdale^  his  executors,  administrators,  and  as- 
signs, to  and  for  his  and  their  own  absolute  use  and 
benefit    I  give  and  bequeath  two  other  of  such  five 
parts  unto  my  said  nephew  Charles  John  Dimsdale^  his 
executors,  administrators,  and  assigns,  to  and  for  his 
and  their  own  absolute  use  and  benefit.     And  as  to  the 
remaining  one  fifth  part  thereof  I  give  and  bequeath 
the  same  to  and  among  the  children  of  my  said  two 
nephews,  in  the  same  manner  and  subject  to  the  same 
limitations  and  conditions  as  directed  by  my  said  will, 
with  respect  to  the  third  part  thereby  given  to  and 
amongst  the  said  children  as  hereinbefore  mentioned.** 

• 

The  testatrix  died  in  1 8S2.     Thomas  Boberf  Dimsdale 
and  Charles  John  Dimsdale  survived  her. 

The   PlaintiflBs  were  the  only  children  of  Thomas 
Bobert  Dimsdale  and  Charles  John  Dimsdale ;  they  were 

all 
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all  under  the  age  of  twenty-five,  and  one,  who  was  a       184>1« 

daughteTf  had  married  with  the  consent  of  her  father.  q^^^^~^ 
The  residue  amounted  to  more  than  200^000<.  .  v. 


Blunt. 


The  question  was,  whether  the  gift  to  the  children  of 
Ihmas  Eobert  Dimsdale  and  Charles  John  Dimsdale  was 
or  not  too  remote. 

The  usual  accounts  of  the  estate  having  been  taken, 
and  certain  enquiries  made,  the  cause  now  came  on  for 
farther  directions. 

Mr.  Tinnei/  and  Mr.  Calvert^  for  the  Plaintifis.  The 
trustees  were  to  accumulate  and  hold  the  fund  **in 
trust  for  all  and  every  the  child  and  children : "  here 
there  was  a  valid  vested  gift.  The  testatrix  afterwards 
uses  the  term  <^  vested ;"  but  it  is  clear  that>he  referred 
to  the  time  of  payment ;  for  if  there  was  one  child,  the 
whole  fund  was  to  be  *^  paid  to  him  at  twenty-five  or 
marriage.*' 

It  appears  from  the  codicil  that  the  testatrix  thought 
she  had  provided  only  for  the  time  of  distribution ;  she 
says :  '<  I  have  given  amongst  the  children  of  my  said 
two  nephews,  to  be  equally  divided  between  them  at  the 
times  and  in  the  manner  in  my  said  will  directed."  They 
cited  Blease  v.  Burgh,  (a) 

Mr.  Pembertouy  Mr.  Kinderskj/y  and  Mr.  Piggoit,  con^ 
^9  for  the  next  of  kin,  contended  that  the  gift  was  too 
remote.  They  cited  Leake  v.  Robinson  {b),  Rittg  v. 
Bardmck.  (c) 

« 

Mr.  Girdlestone^  for  the  executors. 

Mr. 
(a)  s  Beaum^^2lp  {c)  9  B^wtm^  S5S. 

(6)  S  Mer.  363. 


252 


CASES  IN  CHANCERY. 


1841.  Mr.  lifmejfj  in  reply. 


Griffith 
Blunt^ 


The  Master  qf  tie  Rolls.  I  will  read  over  the 
will ;  the  only  question  seems,  whether  the  word  **  vest- 
ed **  means  ^^  paid." 


Jif/^ss.  Tke  Master  qfihe  Rolls  said  that  the  will  was 

really  free  from  ambiguity ;  that  the  vesting  was  not  to 
take  effect  till  twenty-five  or  marriage,  and  that  the  gift 
was  therefore  too  remote. 


T 


/u/^  98. 


SHEPHERD  V.  MORRIS  (a). 


In  a  bill  for      ri^HE  Defendant  was  the  commission  agent  of  the 

an  account,  ■  ° 

the  Plaintiff,  ***  Plaintiff,  and  sold  Roman  cement  on  his  account. 
teiSs^^rged  "^^  Defendant,  from  time  to  time,  transmitted  to  the 
errors  in  the     Plaintiff,  who  lived  in  the  country,  periodical  accounts 

tweenhimand  ^^  the  sales  and  other  pecuniary  transactions  between 

the  Defend,      them. 

ant}  and 

stated,  that 

they  appeared 

in  a  certain 

report  of  an 

accountant ; 

but  the  bill 

did  not  state 

the  report,  or 

specifically 

point  out  the 

errors.    Held 


The  bill  alleged,  that  such  accounts  were  not  settled 
accounts  binding  upon  the  Plaintiff  and  the  Defendant; 
and  the  bill  charged,  that  in  these  periodical  accounts, 
and  in  tb^  other  accounts,  kept  by  the  Defendant,  of 
the  pecuniary  transactions  between  the  Plaintiff  and  the 
Defendant,  there  were  various  errors ;  it  also  charged, 
that  the  Pldn-  that  in  each  year,  there  were  errors  of  sums  received, 
tiff  could  not,   and  not  credited  to  the  account  of  the  Plaintiff,  of 

on  this  record, 

give  evidence  SUms 

of  the  report,  (a)  Ex  reiatkme. 

or  of  such 

errors;  and  that,  notwithitandioff  the  Defendant  had  stated  the  report  in  his  cross 

bill,  and  bad  explained  some  of  the  errors. 


Shepherd 
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sums  improperly  entered  as  paid  on   account  of  tbe        1841. 

Plaintiff,  and  other  inaccuracies ;  and  the  bill  charged, 

that  such  errors  appeared  in  a  report  of  an  Accountant  v. 

in  tbe  Plaintiff's  possession,  and  which  he  called  upon       Morris. 

tbe  Defendant  to  inspect.    The  bill,  however,  did  not 

set  out  the  report,  or  otherwise  specifically  refer  to  iL 

Tbe  Plaintiff  in  fact  objected  to  produce  tliis  report ; 

and  the  Defendant  obtained  an  order,  for  a  month's 

time  to  answer,  from  the  time  of  the  deposit  of  the 

report  with  the  Plaintiff's  six  clerk,  (a) 

The  Defendant  afterwards  filed  a  cross  bill,  stating 
the  report,  and  various  explanations  of  the  alleged 
errors  m  the  account.  The  Plaintiff,  by  his  answer 
to  the  cross  bill,  abandoned  some  of  these  errors, 
and  subsequentiy  amended  his  original  bill,  whereby 
be  gave  up  many  of  the  errors  alleged  in  the  report ; 
bat  he  did  not  incorporate  the  report  in  the  amended 
bill  The  suits  were  ordered  to  come  on  together, 
and  the  evidence  in  one  suit  was  ordered  to  be  evidence 
in  the  other. 

At  the  hearing,  the  Plaintiff  in  the  original  suit  pro- 
posed to  give  the  report  in  evidence  in  that  suit ;  and  ^ 
also  to  give  evidence  of  the  specific  errors  mentioned  in 
the  report. 

Mr.  Girdleslane  and  Mr.  Teed,  for  the  Plaintiff 
Skepkerd. 

The  reason  of  the  rule  that  in  opening  an  account, 
specific  errors  must  be  alleged,  is,  in  order  that  the 
Defendant  may  have  notice  of  the  errors,  and  an 
opportunity  of  explaining  them.      In  this    case    the 

rule 
(a)  1  Bcaoan^  175. 

Vol.  IV.  S 
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Shepherd 

V, 

Morris. 


rule  does,  not  apply.  Here  the  Defendant  has  not 
only  bad  notice  of  the  errors,  but  has  actually  stated 
the  report  in  his  cross  bill,  and  by  way  of  pretence 
and  charge  gone  into  and  eodeayoured  to  explain  these 
errors.  He  has  seen  the  report,  and  has,  in  fact,  had 
the  same  notice  of  it,  and  of  the  errors  mentioned  in 
it,  as  if  the  report  had  been  set  forth  at  length  in 
the  bill  or  in  a  schedule. 


Mr.  Pemberton  and  Mr.  Willcock  for  the  Defendant 
Morrisj  were  proceeding  to  object  to  the  evidence, 
when 


The  Master  of  the  Rolls  said,  I  am  of  opinion, 
that  the  Plaintiff  must  state  the  specific  errors  on  the 
record.  Here  there  is  an  allegation,  that  there  are 
various  errors  appearing  in  a  certain  report,  which  the 
Plaintiff  calls  on  the  Defendant  to  inspect.  The  Plain- 
tiff however  afterwards  objected  to  the  inspection,  and 
the  Defendant  was  obliged  to  apply  to  the  Court  for 
the  special  order  stated,  and  afterwards  filed  a  cross 
bill  explaining  the  errors  appearing  in  the  report.  The 
Plaintiff  put  in  his  answer  to  the  cross  bill,  shewing 
that  he  was  satisfied  with  respect  to  some  of  these 
errors,  and  he  amended  his  original  bill,  but  did  not 
state  on  which  of  the  errors  mentioned  in  the  report 
he  relied,  nor  did  he  make  the  report  a  part  of  the 
record.  I  am  of  opinion  that  neither  this  report  nor 
evidence  of  the  errors  pointed  out  in  it  can  be  received 
in  the  original  suit. 
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The  ATTORNEY-GENERAL  v.  DULWICH  »8«>; 

Dee.  SI. 

COLLEGE.  ,841. 

Jan,  16.  29, 

"DY  letters    patent,  dated  the   21st  of  June  1619,       jj^p 

licence  was  granted  by  King  James  the  First  to  Ed' 
ward  AUeynef  for  the  maintenance  of  poor  men,  women,  tent,  E,  A. 
and  children,  and  the  education  of  the  same  poor  children,  ^^f^ 


*  '  powerea  to 

to  found  a  college  in  Didmchj  to  endure  for  ever,  and  found  a  cha- 

consist  of  one  master,  one  warden,  four  fellows,  six  poor  "f  a*mMter"^ 
brethren,  six  poor  sisters,  and  twelve  poor  scholars,  to  be  and  a  spedfied 
maintained,  educated,  and  governed,  according  to  such  ^^^r  mem- 
ordinances  and  statutes  as  he  should  make  in  his  life-  be"»  who  were 

thereby 
time,  or  as  the  persons  nominated  by  him  should  make  created  a  cor- 

after  his  death.     And  he  was  empowered  to  make  such  ^JJJ^^j"*  ^jj^ 
ordinances,   constitutions,   and  statutes  for  the  main-  certain  lands, 
tenance,  education,  and  government  of  the  said  master,  pJ^Jred  to 
warden,  fellows,  poor  brethren,  sbters,  and  scholars  ™nke  ordi- 
as  often  as  need  should  require.     The  college  was  to  be  govemnient 
called    "  The  College  of   God's  Gia,"  and  the  swd  g^^Vetfer 
master  &c.  were  to  be  a  body  corporate,  and  to  have  ordering  of 
power  to  take,  to  them  and  their  successors,  for  the  ^*Jf^^' 
maintenance  of   the  said    college,   the  lands  therein  blishedthe 
mentioned*       And    licence    was    thereby  granted    to  conveyed  the 
Edward  AUeyne^   to  make  statutes  and  rules  for  the  lands  to  the 
better  ordering  as   well  of  the   said  college,  as   the  master  and 

master  &c ;  and  also  of  the  said  lands  and  the  rents  9^^^^  ™f "" 
,  bcTs,  of  the 

thereof,  to  remain  for  ever  inviolable,  not  being  re«  numbers  spe- 

^,„_„-.^  cified  by  the 
pugnant  ,etter.  patent, 

uid  to  no  other  intent  and  purpose  whatsoever.  He  afterwards  made  ordinances, 
thereby,  amongst  other  things,  he  added  to  the  number  of  members  specified  by 
^e  letters  patent ;  and  appropriated  to  them  a  portion  of  the  revenues  of  the  cha- 
^J  property.  Held,  that  E.  A,  had  not  the  power  of  creating  additional  members, 
or  of  declaring  any  trust  of  the  property  in  their  favour. 

An  information,  alleging  an  abuse  in  the  internal  regulations  of  a  charity  dis- 
misied,  on  the  ground  that  they  were  the  proper  subject  for  the  interference  of  the 
■PwUl  fisitor. 
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pugnant  to  the  king^s  prerogative,  nor  contrary  to  the 
laws  of  the  realm,  nor  eccleaiastkal  laws  or  constita- 
tions  of  the  church  of  England,  And  the  Archbishop 
of  Canierbwy  was  to  be,  for  ever,  visitor  of  the  college, 
and  to  have  power  over  the  same,  and  the  persons 
therein,  and  to  visit,  order,  and  punish,  according  to 
the  ecclesiastical  laws  of  En^nd  and  such  constitu- 
tions and  ordinances  as  Edward  AHeyne  should  make. 

Pursuant  to  this  licence,  and  on  the  ISth  of  Sep- 
tember  1619,  Edward  Allej/ne  established  the  college, 
and  nominated  the  master,  warden,  four  fellows,  six 
poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars, 
to  have  perpetual  succession,  according  to  such  statutes 
as  should  be  made. 

Afterwards,  by  a  deed  dated  the  24th  oi  April  1620, 
Edward  AUeyne  conveyed  the  lands  in  the  letters 
patent  mentioned,  to  the  sole  and  only  use  of  the 
master,  warden,  four  fellows,  six  poor  brethren,  six 
poor  sisters,  and  twelve  poor  scholars,  and  for  and  to 
no  other  intent  and  purpose  whatsoever. 

On  the  29th  of  September  1626,  or  six  years  after 
the  endowment,  the  founder  established  certain  statutes 
and  ordinances,  for  the  maintenance,  education,  and 
government  of  the  college ;  and  he  thereby  stated  the 
qualifications  and  duties  which  were  to  be  required 
from,  and  performed  by,  the  master,  warden,  fellows, 
poor  brethren,  and  sisters,  and  poor  scholars ;  and  bow 
the  revenues  were  to  be  distributed. 


In  framing  these  statutes,  he  seemed  to  have  con-* 
sidered,  that,  in  some  respects,  he  was  at  liberty  to 
vary  the  corporation  and  foundation  which  he  had 
established ;  and  he  appointedy  that  there  should  be 
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six  chaanters  for  music  and  singing  in  the  chapeli  who 
should  be  called  and   esteemed  junior  fellows,  every 
one  of  them  to  have  his  voice,  as  the  four  senior 
fellows  had;  six  assistants,  touching  the  ordering  of 
the  college,  and  the  rents,  revenues,  and  profits  thei'eof ; 
aod  thirty  members.     And  desiring  that  a  proportion 
of  the  poor  brethren  and  sisters  should  be  chosen  out 
of  each  of  the  parishes  of  Si.  Boiolph  without  Bishop^' 
gate^  Si.  Saviaur^s  in  Sotdhwark^  and  the  parish  now 
called  Si.  Luk^s^  he  directed  the  two  churchwardens 
from  each  of  those  parishes  should  for  ever  be  the 
assistants  of  the  master,  warden,  and  fellows   for  the 
governing  thereof;  and  further,  that  the  churchwardens 
and  vestry  of  those  parishes,  should  respectively  make 
choice  of  ten  poor  persons,  i.  e.  five  poor  men  and 
five  poor  women   in  each  parish,  to  be  the  members 
of  the  college,  and  to  be  admitted  by  them  into  the 
almshouses  in  London^  that  from  thence  they  might 
be  admitted  into  the  college^  as  places  should  fall  void ; 
and  he  directed  the  mode  of  choosing  the  poor  brethren 
and  sisters,  out  bf  those  members,   by  lot,  and  for 
making  a  payment  to  the   poor  men  or  poor  women 
.  drawing  a  blank  lot ;  and  he  ordered  to  be  paid  to  each 
of  the  chaunters  a  certain  annual  sum,  and  a  share  of 
the  surplus  annual  revenue;    to  each  of  the  thirty 
members  intended  to  be  so  appointed,  a  weekly  pay- 
ment of  Scf.,  a  .gown  once  in  two  years,  and  a  pro- 
portion of  the  surplus  annual  revenue. 
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The  same  Edward  AUeyne  by  his  will,  dated  the  1  Sth 
of  November  1626,  gave  certain  specific  bequests  to  the 
college ;  and  directed  his  executors,  within  two  years 
after  bis  death,  to  build  ten  almshouses  in  the  parish  of 
St,  Boiolph  without  BisAoptgaiey  for  ten  poor  people  of 
that  parish,  to  be  members  of  the  college,  and  likewise 
^  other  hpuses,  in  Si.  Saxnom^%  parish,  for  other  ten 
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poor  people,  to  be  likewise  members  of  the  ooU^e ; 
and  baviog  made  a  further  memorandum,  dated  20tb  of 
November  1626,  whereby  he  confirmed  two  leases  to  the 
college,  he  died  on  the  26th  of  December  in  the  same 
year. 

The  founder  having,  by  his  statutes  and  ordinances, 
and  by  his  will,  given  directions  which,  if  followed, 
would  have  altered  the  constitution  of  the  foundati<»i, 
and  the  estates,  with  which  he  had  endowed  the  collie, 
being,  as  it  would  appear,  insufficient  for  all  the  pur- 
poses he  contemplated,  and  moreover  his  assets  being 
insufficient  to  provide  ground,  and  build  the  almshouses 
which  he  had  directed  to  be  built,  a  bill  was  filed  in 
this  Court  by  the  rectors,  churchwardens,  overseers,  and 
certain  parishioners  of  SL  Bokdphj  against  the  ooll^^ 
and  the  surviving  executor  of  the  founder,  praying  dis- 
covery and  relief.     In  their  answer  to  this  bill,  the  cor- 
poration allied,  that  the  lands  amortised  to  the  cor- 
poration were  but  sufficient  to  bear  the  charge  of  the 
first  foundation,  and  charges  thereto  incident,  which  the 
founder  had  omitted  to  provide  for ;  so  that  the  latter 
addition  of  six  chaunters  and  thirty  almspeople  of  the 
three  parishes  could  not  be  maintained  by  the  reve- 
nues ;  for  which  cause,  and  also  for  that  the  new  addi- 
tion to  the  corporation  was  not  warrantable  by  law, 
they  thought  they  were  not  compellable 'by  law  or 
equity  to  part  with  any  part  of  the  college  revenues  for 
the  finding  of  six  chaunters,  or  the  relief  or  maintenance 
of  the  thir^  almsfolk.     And  the  surviving  executor 
stated  the  assets  he  had  received,  and  the  payments  he 
had  made,  and  that  he  was  content  to  charge  himself 
with  the  remainder  in  his  hands   (which  was   120^) 
towards  building  the  almshouses  in  &•  BotdpK's.     That 
he  thought  the  sum  sufficient,  and  hadoflPered  therewith 
to  build  the  almshouses,  if  the  .parish  would  provide  the 
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land,  but  the  parish  rather  desired  to  have  the  money 
for  the  benefit  of  the  poor,  by  soiqe  other  charitable 
employment,  than  to  have  the  almshouses  built,  unless 
the  allowances  for  the  maintenance  of  the  poor,  accord- 
ing to  the  ordinances,  could  be  had ;  and  which  could 
not  be,  for  the  reasons  aforesaid.  And  he  stated  him- 
self to  be  ready  to  prove,  that  120/.  was  the  uttermost 
that  the  personal  estate  would  produce  for  the  building 
of  the  almshouses  required  by  the  bill.  In  this  suit,  it 
was  ordered,  by  consent,  that  the  Defendant,  the  exe- 
cutor, should  pay  to  the  Plaintifis  the  sum  of  120/., 
upon  security  to  be  given  by  the  parish  that  the  same 
should  be  duly  employed.  And  it  was  ordered,  that  if 
any  new  addition  of  estate  should  come  to  the  college, 
or  there  should  thereafter  be  an  overplus  of  value  in  the 
college  revenue,  then  the  Defendant  should  be  liable  to 
apply  such  increase  to  the  additional  charities  of  the 
founder,  as  the  Court  should  think  fit  to  direct;  and 
upon  payment  of  the  120/.  to  the  parish,  the  executor 
was  to  be  discharged  from  the  bequest. 


1841. 


The 

Attorney- 

General 

V, 
DULWICU 

College. 


At  a  subsequent  period,  some  disagreement  having 
arisen  among  the  members  of  the  college,  the  visitor 
[Gilbert  Sheldon\  the  Archbishop  of  Canterbury^  by  his 
orders,  dated  the  16th  of  July  1664,  ordered,  that  the 
college  should  consist  of  one  master,  one  warden,  four 
fellows,  six  poor  brethren,  six  poor  sisters,  twelve  poor 
scholars,  and  certain  servants,  all  which  persons  were  to 
be  in*members  dwelling  within  the  college,  and  certain 
servants,  who  were  not  to  be  entertained  as  in -mem- 
bers, but  to  be  servants  at  large.  And  moreover, 
that  there  should  be,  as  the  statutes  ordained,  six 
assistants  and  thirty  poor  people,  pensioners  of  the  col- 
lege, who  were  to  be  out-members.  And  the  orders  con- 
tamed  several  r^ulations  respecting  the  master,  warden, 
and  fellows,  the  chapel,  the  school,  the  estates,  and  the 
disposition  of  the  revenues.    The  ordinances  were  en- 
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forced,  by  injunction  of  the  archbbbqi,  dated  the  9th 
of  October  1667. 

In  the  month  of  December  1724,  WilUam  Wake^  the 
then  Archbbhop  of  Canterbury^  made  various  orders 
respecting  the  school  and  other  matters;  and  the  17th 
oi*der,  after  reciting  it  to  be  very  clear  that  the  founder 
never  had  any  power  or  authority  in  law  to  appoint  any 
such  assistants  (as  were  mentioned  in  the  statutes)  atall, 
or  to  enlarge  the  number  of  his  fellows  beyond  four,  so 
that  what  was  done  by  him  in  that  respect  was  contrary 
both  to  the  charter  of  incorporation  and  deed  of  uses, 
nevertheless,  out  of  regard  to  what  was  done  by  him^ 
and  for  the  otlier  reasons  in  the  order  mentioned,  the 
visitor,  as  far  as  it  was  competent  to  him,  allowed  that 
three  churchwardens  might  continue  to  act  as  assistants^ 
and  have  the  usual  allowances,  in  proportion,  out  of  the 
revenue  belonging  to  the  foundation. 

It  appeared  that  the  churchwardens  were  not  satisfied 
with  this  injunction,  and  instead  of  complying  with  it, 
threatened  legal  proceedings  to  compel  the  college  to 
admit  them  to  act  as  they  had  before  done;  and  this 
being  communicated  to  the  visitor,  he  made  an  order, 
dated  the  1st  o^  February  1726,  to  the  effect,  that  being 
not  willing  t^  engage  them  in  the  trouble  and  charge  of 
law,  he  left  the  college  at  liberty,  notwithstanding  the 
•  injunction,  if  they  should  think  it  more  for  the  benefit 
of  the  society,  to  admit  the  whole  number  of  assistants 
to  discharge  the  trusts  committed  to  them  by  the  sta- 
tutes, and  to  receive  the  usual  allowances  for  the  same  ; 
though  the  visitor  was  still  of  opinion,  that  the  founder 
did  not  intend  that  their  number  should  be  so  great  as 
to  equal,  and  in  some  cases  to  overbalance,  the  whole 
foundation,  and  that  he  had  no  power  to  appoint  any 
allowances  to  be  made  to  them,  any  more  than  to  the 
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janior  fellows,  out  of  the  revenues  before  settled  upon 
the  college,  and  that  therefore  what  was  done  in  pur- 
suance of  any  such  appointment,  was  done  in  manifest 
diminution  of  the  just  rights  and  interests  of  the  same. 

Some  time  after  the  date  of  this  order,  the  Attorney- 
General,  at  the  relation  of  Samuel  Higgs  and  others, 
filed  an  information  against  the  college  and  the  Arch- 
bishop of  Canterbury^  stating,  that  the  churchwardens  of 
the  three  parishes  had  been  prevented  from  acting  as 
assistants  to  the  members  of  the  college,  and  praying 
that  they  might  be  restored  to  the  office  of  assbtants  to 
the  college,  and  to  the  exercise  and  enjoyment  of  the 
powers  given  by  the  statutes.     On  the  4>th  of  jlpril 
1728,  Lord   King^  by  his  decree,  declared   that  the 
founder  could  not,  by  his  ordinances  and  statutes  of 
the  29th  of  September  1626,  add  any  persons  to  the 
corporation,  or  make  any  new  person  a  member  of  the 
body  corporate ;  but  that  he  could  appoint  assistants  to 
the  corporation.    And  he  therefore  ordered,  that  the 
churchwardens  and  their  successors  should  be  admitted 
to  be  assistants  to  the  corporation,  according  to  the 
ordinances,  and  be  quieted  in  the  possession  thereof; 
but  the  order  was  to  be  without  prejudice  to  the  arch- 
bishop's right  of  visitation,  or  of  any  application  to  be 
made  to  him,  to  correct,  alter,  or  amend  any  of  the  said 
ordinances,  or  to  any  correction,  alteration,  or  amend- 
ment that  the  archbishop    might    lawfully  make  or 
ordain. 
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After  this  decree,  and  by  an  order  made  by  the  arch- 
bishop on  the  22d  of  Jammry  1729,  it  appears  that 
both  the  college  and  the  churchwardens  were  desirous 
that  the  alleged  obligation  of  the  college  to  pay  the 
pensions  to  the  churchwardens,  for  the  use  of  the  poor 
of  their  respective  parishes,  should  be  legally  deter- 
mined; 
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mined ;  and  in  order  that  the  orflege  m^;fat  be  at  liberty 
to  try  the  question,  as  if  the  order  of  the  Archbish<^ 
Sheldon  had  not  been  made,  the  then  archbidiop  ( Wake) 
suspended  the  same  order.  But  the  question  was  not 
tried,  and  the  order  has  not  since  been  acted  upon. 
The  nonpa]rment  of  any  pension  to  the  outmembers  ap- 
pears to  have  been  acquiesced  in  up  to  the  time  when 
the  commissioners  concerning  charities  made  their  re- 
port, under  the  1  &  2  tV.  4.  c.  34.,  in  which  they  sug- 
gested, that  the  present  members  of  the  college  were 
receiving  a  larger  share  of  its  surplus  annual  income 
than  was  given  by  the  statutes,  or  intended  by  the 
founder ;  and  submitted  to  the  consideration  of  the  At- 
torney-General, whether  the  opinion  of  a  court  of  equity 
should  not  be  tidcen,  on  the  propriety  of  extending  the 
charity  to  such  a  d^ree,  and  in  such  a  manner,  as 
might  be  deemed  most  expedient. 


The  present  information  was  filed  by  the  Attorney- 
General,  in  the  month  of  June  1896,  under  the  2  fK  4. 
c.  57.  ex  officio  and  without  a  relator ;  and  it  alleged,  first, 
that  the  thirty  members,  referred  to  in  the  ordinanbes, 
were  essential  to  the  existence  of  the  corporation ;  and 
that  their  rights  were  not  bound  by  the  decree  of  Lord 
King,  pronounced  in  the  year  1728 ;  2dly,  That  the  re- 
venues of  the  college  had  greatly  increased  (a),  and  the 
share  of  each  member,  so  greatly  exceeded  the  benefits 
contemplated  by  the  founder,  as  to  be  inconsistent  with 
the  real  objects  of  the  founder's  bounty ;  and  that  some 
alteration  ought  to  be  made,  either  in  the  maintenance 
to  be  afibrded  to  the  poor  brethren  and  sisters,  or  in 
the  rules,  now  in  force,  for  their  election :  Sdly,  That 
not  only  were  the  shares  of  the  several  members  greater 
than  was  intended  by  the  founder,  but,  by  reason  o^  the 

shares 
(a)  The  gross  revenue  was  now  about  sooo/. 


CASES  IN  CHANCERY. 


S6S 


shares  proTided  by  the  founder  for  the  sixchaunters 
and  thirty  members,  being  withheld  from  them,  and 
divided  between  the  other  members  of  the  college,  such 
other  members  not  only  received  more  than  they  were 
intended  to  receive,  but  something  which  they  were  ex- 
pressly intended  not  to  receive.  And  it  was  further 
charged,  that  the  interests  of  the  twelve  poor  scholars 
had  been  greatly  neglected :  that  large  balances  of  the 
college  funds  had  been  occasionally  kept  in  hand  by 
the  warden :  and  that,  under  such  circumstances,  it  had 
become  necessary  and  expedient,  that  proper  directions 
for  the  regulation  of  the  college  should  be  given  by  this 
Court 
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This  information  prayed,  that  it  might  be  declared 
who  were  entitled  to  participate  in  the  fiinds  and  revenues 
of  the  college ;  that  the  charity  ought  to  be  extended  to 
a  greater  number  of  objects ;  that  directions  might  be 
given  for  carrying  into  effect  the  charitable  purposes 
of  the  fimds,  and  for  securing  to  the  scholars  of  the 
school  the  benefits  intended  for  them,  and  that  the 
numbers  of  the  scholars  might  be  increased.  That  it 
might  be  referred  to  the  Master,  to  inquire  what  alter* 
ations  would  be  made  in  the  regulations,  now  in  force, 
as  to  the  residence  of  the  members,  or  otherwise  as  to 
the  government  of  the  collie.  That  directions  might 
be  given  for  the  appropriation  of  the  revenues  according 
to  a  scheme  to  be  settled,  and  that  in  settling  the 
scheme  regard  might  be  had,  not  only  to  the  statutes 
and  ordinances,  but  also  to  the  will  of  the  founder. 

It  did  not  appear  that  any  application  had  been  made 
to  the  special  visitor  (the  Archbishop  of  Canterbury)  on 
the  subject  of  the  matters  complained  of  by  the  inform- 
atirai. 


His 
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His  Crraoe»  by  his  answer  to  this  infinrmatioDy  stated 
<*  that  findiDgy  upon  his  accession  to  the  see  of  Canier^ 
bunff  that  the  practice  and  usage  as  to  the  admioisfcra* 
tion  of  the  said  college,  and  the  dischaif[e  of  their  re- 
spective duties  by  the  several  members  thereof  had  con- 
tinued during  two  centuries,  with  little  or  no  variation, 
and  having  had  no  complaint  or  representation  brought 
before  him  as  visitor,  relative  thereto,  he  had  not  deemed 
it  necessary,  as  such  visitor,  to  originate  any  proceedings 
for  the  purpose  of  altering  the  mode  in  which  the  said 
college  had.  been  hitherto  conducted.  That  he  was 
desirous,  that  the  said  college  should  be  so  regulated, 
and  its  revenues  so  appropriated  and  distributed 
amongst  the  several  members  thereof  as  might  tend  most 
to  the  advantage  of  the  said  charity,  and  might  be  most 
in  conformity  with  the  intention  of  the  founder.  And 
whilst  he  claimed  to  himself  and  successors.  Arch- 
bishops of  CarUerbunfi  such  powers  and  authorities  over 
the  administration  of  the  said  college,  as  were,  by  the 
said  letters  patent,  conferred  upon  them  as  visitor 
thereof,  he  was  willing  that  any  defects  which  might  be 
found  to  exist  in  the  administration  of  the  said  oolite, 
might  be  remedied  and  supplied,  and  that  any  new  re- 
gulations for  the  better  government  thereof,  in  confor- 
mity with  the  intentions  of  the  founder,  might  be  intro- 
duced, by  and  under  the  direction  of  this  honourable 
Court ;  and  that  he  was  ready  to  concur  in  all  necessary 
proceedings  to  that  end." 


The  Defendants,  the  master,  warden,  fellows,  bre- 
thren, sisters,  and  scholars  of  the  college,  by  their 
answer  submitted,  that  those  parts  of  the  statutes 
whereby  Edward  Alleyne  professed  to  appoint  six 
cbaunters  or  junior  fellows  and  thirty  additional  mem- 
bers, and  to  give  to  such  six  cbaunters  and  thirty  addi- 
tional members  any  portion  of  the  revenues  of  the 
college  estates,  were  void :  that  the  revenues  of  the  es- 
tates 
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tetes  were  duly  appropriated  for  the  benefit  of  the 
members  of  the  college ;  that  if  any  regulations  were 
necessary,  they  ought  to  be  made  by  the  visitor ;  and 
that  the  interference  of  thb  Court  was  not  required. 

The  case  was  argued  by 

Mr.  Kinderdey  and  Mr.  Blunts  in  support  of  the  in- 
formation. 

Mr.  Peinberiotif  Mr.  C.  P.  Cooper^  and  Mr.  Tced^  on 
behalf  of  the  college. 

Mr.  CockereU^  for  the  Archbishop  of  Canterbury. 

Mr.  Gtrdlestonet  Mr.  Tumefy  Mr.  Jemmettj  and  Mr. 
£  ParleTy  for  other  parties. 

The  efiect  of  the  arguments  is  stated  in  the  judgment 
of  the  Court. 


1841. 


The 
Attorney- 
General 

dulwicii 
College. 


The  following  authorities  were  referred  to ;  Attoffiei/' 
General  v.  Middleton  (a),  Aliomey^Genef-al  v.  Price  (J), 
Attomey^General  v.  The  Governors  of  the  Foundling 
Hospital  (r),  Attomey^General  v.  The  Master  of  Brent- 
'sw)d  School  {d)^  Ex  parte  Berkhampstead  School  {e)j 
Aitomey-General  v.  Crook  (g),  Attorney-General  v. 
Smithies  (/i),  59  G.  S.  c.  91.,  1  &  2  W.  4.  c.  34.,  2  /P.  4. 
Cn  57.,  and  Shel/brd  oti  Mortmain. 


The  Master  of  the  Rolls  (after  stating  the  circum- 
stances of  the  case)  said, 

The 

(•)  S  Fet.  sea.  987.  (e)  S  Ves.  4"  B.  154. 

(&)  3  AA.  108.  (jg)  1  Keen^  191. 

(c)  2  Fev.  Jan.  41.  (A)  1  JTcm,  S89.,  ond  S  ikl^/. 

(<0  1  Afy.  4-  JT.  57S.  4- 0. 155. 


Jfi/y  29. 
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The  principal  points  contended  for,  on  behalf  of  tlie 
Attorney-General,  are,  first.  That  by  the  foundation,  a 
trust  was  created  for  charitable  purposes,  beyond  the 
maintenance  of  the  college,  and  the  objects  stated  in  the 
charter ;  and  2dly,  That  the  interference  and  authority 
of  the  Court  is  required,  for  the  establishment  of  such 
internal  regulations  of  the  college,  as  may  best  contri- 
bute to  promote  the  founder's  object 


As  to  the  first,  it  is  argued,  that  the  object  of  the 
trust,  was  not  only  to  establish  and  maintain  the  college, 
but  also  to  promote  and  carry  into  effect  other  charitable 
purposes,  by  means  of  the  college :  that  a  portion  of 
the  revenues  was  not  intended  to  be  applied  for  the 
benefit  of  the  members  of  the  first  foundation,  but  for 
the  benefit  of  other  objects  of  the  testator's  bounty : 
and  that  such  portion  of  the  revenues  ought,  in  execu- 
tion of  the  trust,  to  be  applied  by  the  corporation  for  * 
the  benefit  of  those  other  objects.     It  is  admitted,  in 
argument,  that  the  founder  could  not  alter  the  corpora 
ation,  or  engraft  new  members  upon  it;  but  it  is  in- 
sisted upon,  that  there  was  a  trust  to  maintain  the  thirty 
pe^rsons  who  were  intended  to  be  members,  or  poor 
men  and  women  who  were  not,  or  could  not  be  made 
members  of  the  corporation ;  and  that  this  Court  ought 
to  execute  that  trust,  and  approve  of  a  scheme  for  that 
purpose,  and  for  the  regulation  of  the  school.    If  there 
be  any  such  trust  it  ought  to  be  executed  here ;  but  the 
letters  patent  authorised  Edward  Alleyne^  for  the  main- 
tenance of  poor  men,  women,  and  children  to  found  a 
college,  to  consist  of  certain  specified  persons  only ;  and 
it  is  manifest,  that  they  were  the  poor  men,  women,  and 
children  to  be  maintained,  and  the  poor  children  to  be 
educated  ;  the  generality  of  the  first  expression  is  limited 
by  the  description  and  enumeration  which  immediately^ 
follows. 

Pursuant 
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PaiBuant  to  the  UcencCf  the  college,  consistiDg  of  the 
persons  so  described  and  enumerated,  was  established. 
The  corporate  body,  thus  established,  became  entitled 
to  acquire  property,  pursuant  to  the  licence ;  and  the 
founder  conveyed  the  lands  mentioned  in  the  licence,  to 
the  sole  and  only  use  of  the  master,  warden,  four  fel- 
lows, six  poor  brethren,  six  poor  sisters,  and  twelve 
scholars,  and  their  successors,  and  to  and  for  no  other 
intent  and  purpose  whatsoever.     And  I  am  of  opinion 
that  the  college,  being  thus  established  and  endowed, 
pursuant  to  the  licence,  the  founder  was  not  entitled, 
by  statutes  purporting  to  be  made  under  the  licence,  or 
by  will,  to  make  any  alteration  in  the  constitution  of  the 
college,  or  to  divert  the  revenues  of  the  estates,  with 
which  he  had  endowed  the  college^  to  any  other  pur- 
pose.   The  lands  were  conveyed  to  the  use  of  the  col- 
lege, and  it  was  not  competent  to  the  founder,  after- 
wards, to  subject  the  same  lands  to  any  trust  for  other 
persons  or  purposes.     The  object  of  the  foundation  was 
to  maintain,  educate,  and  govern  the  specified  and  enu- 
merated members  of  the  college,  according  to  such  or- 
dinances as  should  be  made.     The  endowment  was  for 
the  sole  use  of  the  same  members,  and  the  ordinances, 
purporting  to  direct  the  application  of  any  part  of  the 
revenues  to  other  purposes,  were  invalid.    After  the  en- 
dowment, the  founder  was  no  longer  owner  of  the  pro- 
perty:— no  longer  at  liberty  to  change  his  intention;-— 
having  devoted  the  property  to  one  purpose,  the  wish 
which  he  seems  to  have  entertained  (when  he  made  the 
statutes  and  his  will)  could  not  be  accomplished ;  and 
the  Attorney-General  or  the  churchwardens  of  the 
parishes  cannot  successfully  allege,  that  the  college  or 
the  members  of  the  college,  have  something  which  they 
were  not  intended  to  have,  because  they  are  entitled, 
under  the  endowment,  to  something  which  the  founder 

afterwards, 
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afterwards,  and  when  it  was  too  late,  desired,  but  had 
not  the  power  to  take  from  them. 

I  am  of  opinion  that  no  trust  was  created,  either  for 
the  persons  whom  the  founder  desired  to  make  meai- 
bers,  or  for  the  purposes  of  general  charity.  What  was 
given  by  the  endowment  was  given  for  the  use  of  the 
college,  and  for  no  other  use;  and  excepifor  the  educa- 
tion of  the  poor  scholars,  no  specific  duties  were  im- 
posed upon  the  members  of  the  corporation.  If  addi- 
tional property  had  been  given  to  the  college  by  the 
testator's  will,  the  question  whether  such  additional 
property  was  accepted,  or  made  subject  to  any  particular 
trust  would  have  arisen ;  but  it  does  not  appear  that  the 
college  received  any  thing  under  the  will. 

The  other  question  is,  whether  there  is  any  such  abuse 
in  the  internal  regulation  of  the  college,  or  in  the  distri- 
bution or  application  of  its  revenues,  as  to  make  it  neces- 
sary or  proper  for  the  Court  to  interfere ;  and  I  am  of 
opinion  that  there  is  not  There  is  a  special  visitor 
appointed  by  the  founder,  and,  looking  at  the  several 
charges  contained  in  the  information,  it  does  not  appear 
to  me  that  there  is  any  thing  complained  of,  which  may 
not  (even  if  the  complaint  be  well  founded)  be  regulated 
'by  the  visitor,  who  does  not  refuse  to  act  for  himself, 
although  he  is  willing  to  concur  in  all  necessary  pro- 
ceedings for  introducing  such  regulations  as  this  Court 
may  direct 

At  the  hearing  of  the  information,  a  question  was 
raised,  whether,  having  regard  to  the  nature  of  the  case, 
the  alleged  grounds  of  complaint,  and  the  relief  asked« 
the  Attorney^General  had  authority  to  sue  in  the  form 
here  adopted.  It  is  unnecessary  for  me  to  give  any 
opinion  upon  that  question,  because,  as  it  appears  to  me 

that 
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that  there  is  no  trust  to  be  executed  in  this  Coutt^  and 
no  occasion  to  resort  to  this  Court  for  internal  regula<^ 
tion  of  the  charity,  this  information,  independently  of 
the  question  of  lEittthorityi  must  be  dbmbsed. 


1841. 


The 

Attornet- 

Gbnbral 

DULWICH 

College. 


PAGE  V.  ADAM. 


March  11.15. 
Juiy  so. 


nnmS  was  a  bin  for  specific  performance,  filed  by  a  A  testator 

purchaser  against  Sir  Charles  Adam,  the  vendor.       f^d^pcreonal 

estate  to  A., 

Sir  C  Adam  claimed  under  the  will  of  his  brother  payment  of 

WiUiam  G.  Adam,  Esq.,  the  late  AccountantrGeneral,  ""  ^^^^  ^^^ 

^'  certain  an- 

ny  which  he  gave  and  devised  to  the  Defendant,  ^^  but  nuities,  and 
under  the  burdens  and  payments  thereinafter  imposed  ^^^^^1^1^  ^*™ 
and  directed  to  be  made,"  all  his  real  and  personal  Held,  that  A 
estate;    and  he   proceeded  as  follows: — ^^And  it  is  good  title  to 
hereby  fexpressly  declared  that  diese  presents  are  granted, 
with  and  under  the  burdens  and  conditions  foUcming, 


VIZ. 


the  real  estate, 
without  the 
concurrence 
of  the  an- 
nuitants, and 

that  a  purchaser  from  A.  was  not  bound  to  see  to  the  application  of  the  purchase- 
money.    Held,  also,  that  the  objection  was  one  of  title,  and  not  of  conveyance. 

Freehold  and  leasehold  estate  was  devised  to  A^  subject  to  the  payment  of  debts 
and  annuities.  A*  sold  the  real  estate.  The  purchaser  insisting  that  the  annui- 
tants ought  to  concur,  filed  a  bill  against  the  vendor  for  a  specific  performance. 
The  vendor's  answer  admitted  the  sufficiency  of  the  personal  estate  to  pay  the 
debts :  —  that  they  had  all  been  paid  since  the  contract,  and  that  the  sale  had  not 
been  made  for  the  specific  purpose  of  satisfying  the  debts.  Held,  that  these  cir- 
camstances  did  not  vary  the  rule  as  to  the  liability  of  the  purchaser  to  see  to  the 
application  of  the  purchase-money,  and  that  he  was  bound  to  complete. 

By  conditions  of  sale,  idl  o^ections  to  the  title  were  to  be  taken  within  twenty- 
eight  days  from  the  delivery  of  the  abstract,  which,  if  not  removed  within  fourteen 
days,  the  vendor  was  to  be  at  liberty  to  annul  the  contract,  on  payment  of  the 
deposit,  but  without  costs.  The  purchaser  having  made  an  objection  which  was 
not  removed,  the  vendor  gave  notice  to  annul  the  contract.  Tne  objection  being 
held  valid,  the  Court  considered  the  vendor  entitled  to  avail  himself  of  the  con- 
dition; but  was  of  opinion  that  if,  in  giving  the  notice  to  annul,  the  Defendant  hnd 
sought  improperly  to  escape  from  the  performance  of  a  duty  which,  by  the  nature  of 
the  contract,  he  was  bound  to  performi  it  would  have  been  iiiTfdid« 

Vol.  IV.  T 
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1841.  viz.:  l8t  Tkai  tke  taid  Sir  a  Adam  and  hisfirtsaids 
ihaU  p(ttf  all  fm/  jutt  and  lam/vl  debts  and  Jiateral  ev- 
penset,  and  aU  such  gifts  and  legacia  as  I  haye  herdiy 
made  or  left^  or  may  make  or  leave  by  aoy  deed  or 
other  writing  expressive  of  my  meaniDg. 

2dly.  That  the  said  Sir  Ckarles  Adam  shall  pay  to 
Mary  Eliza  Loch^  daughter  of  WiOiam  Lod.  of  the 
Bengal  civil  service,  deceased,  an  annuity  of  S002^  to 
be  paid  quarterly  &r  the  term  of  her  life,  and  to  be 
secured  in  manner  hereinafter  directed,  unless,  upon 
bdng  married,  she  shall  prefer  (the  preference  to  be  de- 
clared or  written  six  months  after  her  marriage  by 
writing  signed  by  herself)  to  give  up  the  annuity,  and 
to  take  instead  the  sum  of  4000^  to  be  settled  upon  her 
marriage,  as  hereinafter  directed,  in  which  case  the  said 
annuity  shall  cease ;  but  so  long  as  the  said  annuity 
shall  continue,  it  shall  be  paid  to  her  for  her  sole  and 
separate  use,  and  free  from  the  debts  and  jus  mariti  of 
her  husband,  and  shall  be  secured,  in  such  manner  as 
the  said  Sir  C  Adam  and  his  foresaids,  with  the  advice 
of  James  and  John  Ijoch^  the  said  Mary  Eliza  IjocfCs 
uncles,  or  the  survivor  of  them  shall  think  best.    And 
if  the  said  Mary  Eliza  Loch  shall  elect  to  have  the  sum 
of  4000/.,  in  lieu  of  the  annuity  of  800/1,  it  is  my  will 
and  intention  that  that  sum  shall  be  settled  upon  her 
marriage^  as  follows:    The  principal  to  be  vested  in 
trustees,  and  the  interest  to  be  paid  to  the  said  Mary 
Eliza  Loch  during  her  life,  for  her  sole  and  separate 
use,  and  free  from  the  debts  and  jus  mariti  of  her  hus« 
band ;  and  after  her  death  to  her  husband  during  his 
life ;  after  the  death  of  them  and  the  survivor  of  them, 
the  principal  to  be  held  by  the  trustees  for  the  benefit 
of  the  children  of  the  marriage^  in  equal  shares,  who, 
being  sons»  shall  attain  the  age  of  twenty-one,  or,  being 
daughters,  shall  attain  that  age  or  be  married ;  unless 

there 
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there  be  but  one  childf  in  which  case  the  said  sum  of  184fl. 
40002L  shall  be  rednoed  to  3000^^  the  1000/.  becoming 
part  of  the  residue  of  my  estate;  the  interest,  until  pay* 
ment  of  the  principal)  to  be  paid  to  the  children  in 
equal  portions.  My  object  is  to  provide  for  the  said 
Martf  EUxa  Ijoch^  her  husband,  and  her  children ;  but 
if  she  should  not  have  any  children,  or  they  should  all 
die  under  the  age  of  twenty-one  years,  being  sons,  or 
under  the  age  of  twenty-one  and  unmarried,  being 
daughters,  then  I  mean  the  money  to  revert  to  my  own 
immediate  fiEmily.  And  I  direct  the  settlement,  if  any, 
to  be  made  in  such  manner  and  form,  and  the  money  to 
be  secured,  till  paid,  in  such  manner  as  my  said  brother 
CAarleSj  after  advising  with  James  Loch  and  John  Loch^ 
or  the  survivor,  shall  think  best ;  in  the  belief  that  it 
will  be  more  agreeable  to  my  said  brother  Charles  to 
have  their  assistance ;  but  I  wish  his  convenience  and 
the  state  of  his  affiurs  to  be  consulted,  knowing  that  he 
will  do  every  thing  to  carry  my  wishes  into  effect.  And 
I  should  recommend  the  settlement  to  contain  the  pro- 
visions usually  in  English  marriage-settlements  of  this 
sort ;  but  I  leave  this  to  my  said  brother  CharleSf  as 
knowing  my  objects  and  wishes,  and  not  bestowing  any 
power  upon  any  other  person  or  upon  any  court  of  law 
or  equity  to  interfere  in  any  respect 

Sdly.  That  the  said  Sir  Charles  Adam  shall  pay  an  an- 
nuity of  200/.  to  my  said  four  unmarried  nieces,  Clemen- 
tina^ Louisa^  Mary  J  and  Jane^  to  be  paid  to  them  quaiv 
terly,  so  long  as  they  live  and  are  unmarried,  in  equal 
portions ;  and  in  the  event  of  any  of  them  being  married, 
or  dying,  her  share  to  be  paid  to  those  remaining  un- 
Duirried,  in  equal  portions,  and  the  whole  to  the  unmar- 
ked survivor.  The  annuity  to  be  secured  in  such  way 
as  the  said  Sir  C.  ^d^m  and  his  foresaids  shall  think  best, 
^Qumiog  that  he  will  take  care  that  it  be  done  effectually. 

T  9  4thly. 
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1841.  4tlily.  That  the  said  Sir  Charles  Adam  shall  pay  an 

annuity  of  182.  Sj;  to  Mrs.  Jon^  Burt.''    The  testator 
appointed  Sir  C.  Adam  bis  sole  and  universal  legatee. 

The  testator  died  in  1889;  and  the  Defendant,  £Sr  C 
Adamt  who  was  his  brother  and  heir-at*kw,  proyed  his 
will 

In  July  1839,  the  Defendant  advertised  certain  lands, 
forming  part  of  the  real  estate  of  the  testator,  to  be  sold 
by  auction  in  three  lots,  subject  to  several  conditions,  of 
which  the  fifth  was  as  follows:— *< The  vendor  shall, 
within  ten  days  from  the  day  of  sale^  at  his  expense^ 
prepare  and  deliver  to  each  purchaser,  or  his  or  her 
solicitor,  an  abstract  of  tide  to  the  lot  or  lots  purchased 
by  him  or  her ;  and  the  purchaser  to  whom  or  to  whose 
solicitor  such  abstract  shall  be  delivered,  shall,  within 
twenty-eight  days  next  after  tlie  delivery  of  the  abstract, 
state  in  writing  and  transmit  to  the  solicitors  of  the 
vendor,  all  his  or  her  objections  (except  such  as  he  or 
she  is  precluded  by  these  particulars  and  conditions  of 
sale  from  taking)  to  the  title  shewn  by  such  abstract, 
and  all  requisitions  in  respect  thereof;  and  such  title 
shall  be  considered  as  approved  of  in  all  other  respects. 
Any  purchaser  fdling  or  neglecting  to  state  or  transmit 
his  or  her  objections  and  requisitions,  within  the  time 
and  in  the  manner  aforesaid,  shall  be  deemed  to  have 
absolutely  accepted  the  title  to  the  lot  or  lots  sold  to 
liim  or  her,  and  to  be  precluded  from  objecting  thereto ; 
and  if  any  such  objections  are  made,  and  not  removed 
within  fourteen  days  after  the  expiration  of  the  twenty- 
eight  days  herein  named,  that  then,  or  at  any  time 
thereafter,  the  vendor  shall  he  at  JvU  liberty  (by  notice 
in  writing  to  be  delivered  to  any  purchaser  or  his  or 
her  solicitor)  to  annul  and  put  an  end  to  his  or  her 
contract  for  sale ;  and  in  such  case  the  vendor  shall, 

within 
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within  one  week  after  the  delivery  of  such  noiicei  repay       184>1* 
to  any  purchaser  his  or  her  deposit  money,'  with  interest 
at  the  rate  of  4  per  cent,  per  annum,  with  the  auction 
do^  paid  by  such  purchaser,  but  without  costs." 

The  sixth  condition  was  as  follows  :«—<<  The  vendor 
shall  make  and  execute,  and  procure  to  be  made  and 
executed,  by  all  proper  parties,  all  deeds  of  conveyance, 
surrenders,  assignments  of  terms,  and  other  deeds, 
which  may  be  necessary  or  usual  for  vesting  the  pre- 
mises  in  any  purchaser  at  this  sale,  or  as  he  or  she  may 
appobt,  on  the  same  being  tendered  to  him  for  the 
purpose.  All  which  conveyances,  surrenders,  assign** 
ments,  copies  of  court  roll,  and  other  deeds,  are  to  be 
prepared  by,  and  made  at  the  expense  of,  each  pur« 
chaser;  and  the  vendor  shall  not  be  called  upon  to 
shew  any  prior  title  to  the  leasehold  part  of  the  estate 
than  the  lease  or  leases  under  which  the  same  is  held.*' 

The  sale  took  place,  according  to  the  advertisement, 
on  the  26th  of  Jubf  1839.  The  Plaintifi^became  the 
parchaser  of  Lot  S.,  at  the  price  of  760/.,  and  paid  a 
deposit  of  152/.,  and  his  share  of  the  auction  duty. 

The  abstract  of  the  title  was  delivered  on  the  2d  of 
Augusij  and  it  then  appeared,  that  the  estate  had  be- 
longed to  Mr.  WiUiam  George  Adam  ;  who  by  his  will 
had  devised  it  to  his  brother  the  Defendant,  subject  to 
the  payment  of  his  debts  and  of  certain  annuities  as 
before  stated. 

The  Defendant,  being  the  brother  and  heir-at-law  of 
the  testator,  was  supposed  to  be  also  his  copyhold  heir^ 
ind  had  applied  for  admission  as  such. 

The  abstract  was  returned  in  due  time,  and,  amongst 
other  observations  and  questions,  was  the  following :  •— 

T  3  «  The 
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1841*  ^  The  will  g^ties  the  property  charged  with  driits^  an* 
nuitiesy  and  legacies.  Satisfiictory  evidence  must  be 
giyen  of  their  discharge*** 

Answers  to  the  queries  were  returned ;  and  some  ob- 
servations being  made  on  the  answers,  Messrs.  Wing 
and  Tadfiif^^  the  solidtors  of  die  vendor,  on  the  28th 
of  August  18S9,  after  replying  to  other  observations, 
eacpressed  themselves  as  follows :  —  <<  As  to  the  release 
of  the  aimuities,  &c.,  being  the  only  other  point  men- 
tioned in  your  letter,  we  cannot  have  the  least  olgection 
to  your  taking  the  opinion  of  counsel,  as  you  propose  ; 
but  we  think  it  only  fair  to  tell  you  that  Sir  Charles 
Adam  will  put  an  end  to  the  contract  when  the  proper 
time  arrives,  if  your  client  is  not  previously  satisfied  with 
the  title ;  but  in  order  to  satisfy  you  that  Sir  CSunies 
Adam  has  no  improper  wish  to  do  so,  we  beg  to  send 
you,  by  his  desire,  an  extract  from  the  opinions  of  Mr. 
WdUerst  the  conveyancer,  on  thb  point,  taken  by  the 
solicitor  of  Mr.  Sams^  and  upon  which  Mr.  Sams  has 
long  since  paid  the  whole  of  his  purchase-money.** 

The  Plaintiff's  solicitor  afterwards  expressed  himself 
satisfied  with  the  answer  and  explanations  given,  except 
as  to  the  annuities  charged  by  the  wilL  As  to  this,  he 
insisted  upon  the  Plaintiff's  right  to  have  the  annuities 
discharged,  or  released ;  and  he  fiirther  insisted,  that  the 
Defendant  had  not,  according  to  |he  conditions,  any 
right  to  put  an  end  to  the  contract  The  parties  unfor- 
tunately differed  upon  both  these  points.  Drafts  of 
conveyance  and  of  rdease  of  the  annuities  were  pre- 
pared on  the  behalf  of  the  Plaintiff,  but  the  Defendant 
reftised  to  acknowledge  the  FlaintiflTs  right  to  the  re- 
leases, and  in  the  end  gave  notice  of  his  intention  to  annul 
the  contract  under  the  conditions,  and  tendered  die  de- 
posit and  auction  duty,'  to  the  Plaintiff.    On  the  3d  of 

Fdnuartf 
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Tbe  answer  admitted  that  the  personal  estate  of  the 
testator  was  more  than  sufficient  to  pay  his  debtSi  which 
had  then  been  all  paid,  though  they  had  not  been  paid 
at  the  time  of  the  sale.  It  also  stated  that  the  sale  had 
not  been  made  for  the  specific  purpose  of  satisfying  any 
debts»  but  generally  for  the  purpose  of  enabling  him  to 
carry  out  the  intentions  of  the  testator. 

One  of  the  annuitants  was  under  age» 

The  defence  was»  first  that  the  contract  had  been  an- 
Qulied;  secondly,  that  the  Plaintiff  had  no  right  to  re- 
qnire  the  concurrence  of  the  annuitants ;  and,  thirdlyt 
that  the  Defendant  had  no  power  to  compel  them  to 
concur. 

ib.  Pemberkm^  Mr.  Qeorge  Tkamerf  and  Mr.  jSfi&Tf 
for  the 


^e0niaiyl84O,  this  bill  was  filed  for  a  specific  perfbrm*       1841. 
anoe  of  the  agreement. 

The  bill  prayed  for  a  specific  performance  by  the 
Defendant,  by  executing  the  conveyance,  and  by  pro- 
curing the  execution  of  a  deed  by  all  necessary  partieSf 
fixr  rdeasimr  the  lands  from  the  annuities. 


The  first  defence  made  by  the  vendor  amounts  to 
this :  that  if  the  purchaser  makes  any  requisitbn,  how* 
ever  reasonable,  and  the  vendor  neglects  to  comply,  the 
httter  acquires  a  right,  in  consequence  of  his  own  neglectt 
to  annul  the  contmot,  without  payment  of  any  of  the 
costo  incurred  by  the  purchaser  in  the  investigation  of 
the  tide ;  in  other  words,  it  is  to  be  a  contract  binding 
on  a  purchaser,  but  from  which  the  vendor  may  at  any 
moment  he  pleases  relieve  himself.    Courts  of  justice 

7  4  will. 
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184]*       willy  howeTer^  deal  with  the  language  of  such  conditions 
^  of  sale,  and  even  do  violence  to  it,  in  order  to  make 
them  consistent  with  common  sense  and  justice.      In 
^ .  Adam.       Itoberis  ▼•  H^tt  (a),  an  action  of  trover  was  broug  t 

by  a  purchaser  against  the  solicitor  of  the  vendor  for 
an  abstract ;  this  had  been  sent  to  the  purchaser,  who 
having  taken  an  opinion  thereon,  had  returned  it  with 
the  objections  to  the  vendor's  solicitor;  the  latter  stated 
that  he  was  unable  to  clear  up  the  objections  of  the 
purchaser's  counsel,  and  refused  to  deliver  the  ab- 
stract, though  the  purchaser  ofiered  to  take  such  title 
as  the  Defendant  could  make.     One  of  the  objections 
to  the  acdon  was,  that  the  contract  was  at  an  end 
under  a  proviso,  ^  that  in  case  the  vendors  could  not 
deduce  a  good  and  marketable  title,  such  as  the  pur- 
chaser or  his  counsel  should  approve,  or  if  the  pur- 
chaser should  not  pay  the  purchase-money  on  the  ap- 
pointed day,  the  agreement  should  be  utterly  void."    Sir 
James  Mansfield  there  observed,  ^*  The  Defendant  still 
says,  I  cannot  answer  this  objection  of  Mr.  Httmphreys^ 
and  the  whole  transaction  is  at  an  end;  but  that  is 
not  so :  if  the  Plaintiff  had  said  the  thing  is  over,  the 
matter  might  be  rescinded.    But  what  says  the  Defend- 
ant ?    I  cannot  answer  the  objections.    In  equity,  such 
an  answer  will  not  suffice ;  otherwise  a  seller  who  had 
altered  his  mind,  might  very  easily  get  rid  of  a  contract ; 
but  the  courts  of  equity  say  he  shall  answer  on  oath 
first  in  his  answer  to  a  bill  filed  against  him,  then  on 
examination  before  a  Master,  whether  a  title  cannot  be 
made;  the  courts  often  make  a  way  to  obviate  apparent 
difficulties,  and  compel  the  seller  to  procure  conveyances 
.  in  order  to  <x>mplete  his  title :  and  the  Defendant's  de- 
claraUon  that  he  rescinds  the  contract,  will  not  at  all 
defeat  the  purchaser's  right:''  and  Lcrwreitce  J.  con- 
curred, sayings  <*  I  am  of  the  same  opinion  upon  the 

constructioa 

(a)  S  Taunt<m9  268. 
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constraction  of  the  proviso:  it  would  be  a  monstrous       1841. 
constructiou,  if  either  party  could  vitiate  the  agreement 
by  refusing  to  perform  his  part  of  it"  Southby  v.  HuU{a\ 
Tanner  v.  Smith  (dX  Bippingatt  v.  Uoyd  {c). 

The  Defendant  cannot  be  allowed  to  take  advant- 
age of  his  own  wrong  to  defeat  his  contract.  Rede  v. 
Farr  {i).  The  real  meaning  of  the  expression  in  the 
fifth  condition,  if  any  objection  be  not  removed  is,  if  it 
cannot  be  removed.  The  Defendant  cannot  annul  the 
contract  under  the  fifth  condition,  for  the  objection  is 
not  one  of  title,  but  of  conveyance :  Maddock  Ch.  Pr.  (0> 
Lms  V.  Loxam  {g) ;  and,  therefore.  Mis  within  the  sixth 
conditbn.  A  fiirther  objection  b  that  this  advantage 
should  be  taken  of  the  condition  at  the  earliest  moment. 
The  objection  ought  to  have  been  insisted  on  in  Augusi, 
and  not  in  the  following  month  of  January.  Sir  John 
Leach  decided  in  Minchin  v.  Nance  {h)  that  you  cannot 
pat  an  end  to  a  contract  under  such  a  condition,  except 
at  the  first  moment,  and  that  after  permitting  the  other 
party  to  proceed,  you  cannot  turn  round  and  say,  **  now 
I  will  put  an  end  to  the  contract'* 

The  second  objection  is  the  one  of  the  greatest  im- 
portance, namely,  whether,  where  there  is  a  general 
charge  of  debts  and  annuities  on  the  real  estate,  the 
trustee,  by  a  sale  of  the  estate,  when  quite  unnecessary 
for  the  payment  of  the  debts,  can  altogether  defeat  the 
annuitants.  If  such  be  held  to  be  the  law,  the  conse- 
quence will  be  (now  that  by  the  S  &  4  ^.  4.  c.  104.,  the 
real  estate  is  in  all  cases  liable  to  debts),  that  in  no  case 
can  an  annuity  be  secured  on  real  estate  by  a  testator. 

We 

(a)  2  M^.  i  Cu  807.  (<r)  9d  ed.  p.  140. 

(A)  10  Smum^  410.  (^)  1  Met.  179. 

(c)  s  Ifev.  4r  ^.  410.  (^)  Reported  pott,  p.  951 .,  on 

(<0  6  if.  #  Sel*  ISl.  another  point 
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1841.  We  admit  that  in  respect  to  genend  legaciM  the  role 

is  so;  but  there  is  a  great  distinction  between  the  case 
of  legacies  and  that  of  annuities.    Alegatee  may  at  once 
file  his  bill  to  have  his  legacy  raised,  and  his  hill  being 
on  the  file  he  is  safe;  but  an  annuitant  has  no  such 
power  so]Iong  as  there  are  no  arrears  of  his  amintty. 
The  distinction  b  pointed   out  in   EUioi  t.  Merry-- 
man{/£).    There  the  court  said,  ''The  only 'objection, 
that  seemed  to  be  of  weight  with  r^ard  to  this  matter, 
\S9  that  where  lands  are  appointed  to  be  sold  for  the  pay- 
ment of  debts  generally,  the  trust  may  be  said  to  be 
performed  as  soon  as  those  lands  are  sold ;  but  where 
they  are  only  charged  with  the  payment  of  debts^  it 
may  be  said  that  the  trust  is  not  performed  till  those 
debts  are  discharged.    And  so  fiur  indeed  b  tm^  that 
where  lands  are  charged  with  the  payment  of  annuiHes^ 
those  lands  will  be  charged  in  the  hands  of  the  purchaser, 
because  it  was  the  very  purpose  of  making  the  lands  a 
fund  for  that  payment,  that  it  should  be  a  constant  and 
subsbdng  fimd ;  but  where  lands  are  not  burdened  with 
such  a  subsbdng  charge,  the  purchaser  ought  not  to  be 
bound  to  look  to  the  application  of  the  money :  and  that 
seems  to  be  the  true  dbtinction."    In  Wynn  v.  WUr 
liams  (b)  real  estate  was  charged  with  debts  and  l^acies, 
and  an  annuity  to  the  widow,  and  the  Court  directed  an 
accotmt  of  the  annuity  against  a  purchaser  for  valuable 
consideration  of  the  estate,  and  declared  it  a  charge 
thereon.    A  passage  in  Sugderfs  Vendors  (c)  b  relied  on 
by  both  parties,  a  juare  having  been  added  in  the  last 
edition.    In  Omerod  v.  Hardman  (d)f  there  was  a  trust 
for  payment  of  debts,  legacies,  and  annuities ;  no  dbtinc* 
tion  was  taken  between  legacies  and  annuities ;  but  a 
bill  for  specific  performance  was  dbmbsed  on  the  ground 

that 

(a)  J?arfiard!utoiiy  8S«  {c)  Vol  S.  p.  39.  Sth  ed. 

\b)  5  Vet.  150.  (<0  £  VeM.  729^ 


CASES  IN  CHAKCEBY.  879 


(a)  1  Car,  14*.  (g)  Poti,  p.  351. 

(6)  9  ^in.  4"  A  199.  (A)  See    aideboOkm  ▼.  Emt- 

(c)  6  Sim*  590.  nngfm^  5  Beaoan,  5M.,  and  mUe, 

(d)  s  M^  4r  K.  624.  p.  110.,  and  the  caies  there 

(e)  3  JSeowM,  1S4.  cited.    ^ 


that  it  was  not  possible  for  one  of  the  eesimque  trusts  IMl. 

being  a  Innatic  to  see  die  pmcbase-money  ^>plied.    It  ^^P^'^ 

most,  however,  be  admitted  that  Lord  Eldon  did  not  al-  v. 

together  approve  of  that  decision.                       *  Adam. 

It  is  not,  however,  necessary  to  enter  into  that  ques- 
tioDy  bit  here  it  is  admitted  that  the  estate  was  not  sold 
far  payment  of  the  debts,  and  the  purchaser  has  express 
Dotioe  of  that  fiict,  and,  therefore)  the  trost  for  payment 
of  debts  confers  no  protection  to  him ;  Bormey  v.  Eid^ 
gard  (a),  Waikins  v.  Cheek  (£)•  In  Johnson  v.  Kmnett  (c), 
orenruled  on  other  grounds  (i),  the  Defendant  sold  in 
his  cfaaiBcter  of  heir  and  not  as  trustee. 

lUrdly.  Hie  Defendant  can  compel  the  annuitants 
to  join,  upon  his  securing  their  annuities.  If  there  be 
any  doubt  on  the  point  an  inquiry  must  be  directed,  as  in 
Groham  v.  GUver  (^),  and  by  Sir  John  Leaeh  in  Mmchin 
T.  Nance,  (g)  As  to  the  infimt  the  Plamtiff  will  be  con- 
tented to  take  the  Defendant's  indemnity. 

Mr.  Lqftus  Wigram  and  Mr.  Loch^  cantnU  The  pur- 
daser  is  bound  by  the  conditions  of  sale,  which  are  ex« 
pfidt,  and  werer  framed  fin*  the  express  purpose  of  pre- 
venting Htigation.  He  cannot  reject  the  terms  of  the 
agreement  and  yet  adopt  the  contract,  of  which  the 
conditions  are  a  part  No  complamt  is  made  of  them  by 
the  bill,  and  no  question  as  to  their  validity  can  now  be 
nused.  The  objection,  however,  is  one  of  title,  and  not 
of  conveyance,  the  Defendant  having  no  ccmtroul  over 
Ae  annuitants  to  compel  them  to  concur  (A).    The 
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1841.  Plaintiff  insisting  on  the  objection,  the  Defendant  acted 
rightly  in  annalling  the  contract,  to  avoid  an  expensive 
and  useless  litigation ;  the  delay  in  doing  so  is  accounted 
for  by  the  correspondence  &c.  which  took  place  between 
the  parties  in  the  hope  of  adjusting  their  differences. 

As  to  the  second  point  there  is  no  distinction  between 
legacies  and  annuities :  the  reasoning  applicable  to  the 
one,  applies  with  equal  force  to  the  other.  It  is  the 
priority  of  the  debts,  and  the  utter  impossibility  for  a 
purchaser  to  see  to  their  payment,  which  renders  it  un- 
necessary for  him  to  see  the  subsequent  charge  of  lega- 
cies or  annuities  satisfied,  or  to  see  to  the  application  of 
his  purchase-money.  Suppose  a  legacy  were  payable  at 
the  end  of  a  year^  it  is  admittcid  that  the  legatee  would 
not  be  a  necessary  party  to  a  conveyance  to  a  purchaser* 
If  the  legatee  were  to  have  an  additional  legaqr  at  the 
end  of  two  years,  the  same  rule  would  prevail ;  and  so  if 
he  had  a  succession  of  annual  l^;acies,  or  what  is  equi* 
valent,  a  legacy. 

The  expression  in  ElUoi  v.  Menyman  is  obscure.  It 
may  apply  to  a  case  where  there  is  no  charge  of  debts. 
But  it  is  clear  that  the  question  as  to  annuities  never 
arose  in  that  case,  and  the  point  was  never  decided. 
Lord  'Eldon  in  Jenkins  v.  HiUs  (a)  expressly  disapproves 
of  the  decision  in  Omerod  v.  Hardman^  which  was 
plainly  wrong,  and  in  a  note  to  that  case  (ft),  it  is  said, 
<^  The  Ix>rd  Chancellor  during  the  argument  observed 
upon  that  case,  that  the  Court  were  mistaken  in  sup- 
posing the  purchaser  had  any  thing  to  do  with  the 
annuity  to  the  lunatic,  the  legacy  of  4002.  &c.  If  that 
was  so,  his  Lordship  said  he  should  sgt^^  with  the 
judgment:  but  It  was  long  settled,  that  where  a  man  by 

deed 

(tf)  6  Vei.  646.  {b)  6  Va.  654. 
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deed  or  will  charges  or  orders  an  estate  to  be  sold  for  1841. 
payment  of  debts  generally^  and  then  makes  specific 
dispqsiticnis,  the  purchaser  is  not  bound  to  see  to  the  ap- 
plication :  it  is  just  the  same  as  if  the  specific  bequests 
were  out  of  the  will.  The  case  under  consideration 
would  shake  that  rule :  the  trustees  had  the  l^al  estate 
mider  the  deed ;  and  the  trust  was  to  sell  for  payment 
of  debts  generally.  They  were  therefore  enabled  to 
make  a  tide  to  the  purchaser^  who  was  not  bound  to 
see  to  the  payment  of  the  legacy  the  annuity/'  &c« 

Lord  Eldmfs  opinion^  therefore^  clearly  was,  that 
there  was  no  distinction  between  annuities  and  legacies 
in  this  respect  If  it  were  otherwise,  a  suit  in  equity 
would,  in  every  case  .where  annuities  were  also  charged, 
be  necessary  to  obtain  payment  of  debts  charged  on 
lands.  Both  in  Johnson  v.  Kenneil  and  J^nd  v. 
Eland  (a)  there  were  annuities,  yet  the  distinction  was 
never  thought  of. 

The  debts  were  not  paid  at  the  time  of  the  sale,  and 
the  circumstances  and  situation  of  the  personal  estate 
might  have  been  such  as  to  justify  tlie  sale  of  the  real 
estate.  The  validity  of  the  contract  depends  on  the 
circumstances  existing  at  the  time  of  the  sale. 

IThe  Master  of  the  Rolls.  The  Plaintiff  has  now 
notice  that  the  debts  have  been  paid,  and  he  has  not  yet 
paid  his  purchase-money ;  would  he  not  be  liable  to  the 
annuitants  if  he  were  now  to  pay  it  to  the  Defendant  ?] 

It  is  the  PIaintifi''s  own  fault,  he  might  have  had  a 

good  title,  but  by  his  delay,  and  by  raising  untenable 

points,  he  has  blmself  created  the  difficulty  which  he 

cannot  now  be  permitted  to  take  advantage  o£ 

It 

(a)  1  Stawmt  255,,  and  4  MyL  ^  Cr.  421. 
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1841.  It  might  be  aigued  that  there  is  no  charge  of  the 

nuitiesy  but  merely  a  personal  liability  on  the  part  of  the 
Defendant  to  pay  them.  MBuaigjet  y.  Ambrewi{a)9 
Slpaekman  ▼.  TimbrdL  {b) 

The  Defendant  cannot  compel  the  annuitants  to  join  ; 
any  enquiry  on  the  point  would  be  useless^  finr  one  is  an 
infismt;  and  the  Plaintiff  is  not,  in  the  absence  (tf  a  con- 
tract to  that  effect,  entitled  to  an  indemniTf  .  AfiM  ▼. 
AAton*  (c) 

Sham  ▼•  Borrer  (cQ,  Braiihwaite  v.  Britain  (e),  Horn 
V.  Hom{g)j  Costigan  v.  Hastier  {k)^  Were  also  cited 
durbg  the  argument 

Mr.  PemberUm^  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment 


Jufy  50,  The  Master  tfthe  Rolls. 

The  only  question  before  the  Defendant's  notice  of 
annulling  the  contract,  was,  whether  the  concurrence  of 
the  annuittfits,  or  a  release  from  them,  was  necessary  Co 
give  a  safe  title  to  the  purchaser. 

The  will  of  Mr.  Adam  charged  the  whole  of  his  estate 
with  the  payment  of  his  debts,  and  also  with  the  pay-* 
ment  of  the  annuities  given  by  his  mlL 

It  is  admitted  that  if  the  will  had  charged  the  real 
estate  with  the  payment  of  his  debts  and  pecuniary 

legacies 

(a)  4  Run.  478.  (e)  1  Keen^  SOS. 

{b)  8  ^numt^  S5S.  (g)  S  Sm.  ^  SU.  449. 

(c)  1  MsfL  i  Cr,  105.  (A)  2Sdk.4^Lef.  160. 

(d)  I  Keen,  559.  t 
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legacies  only,  the  purchaser  wotild^  in  the  absence  of       1641. 
special  circumstances^  have  been  exonerated  firom  any 
liability  in  respect  of  the  application  of  the  purchase^ 
money ;  but  it  is  said,  first,  that  there  are  special  cir- 
comstances,  tending  to  shew  that  a  sale  of  the  estate 
was  not  required  for  the  payment  of  debts ;  and,  se- 
condly, that  annuity  legacies  are  different  from  others, 
and  being  intended  to  continue  a  charge  on  the  estat^ 
the  lands  must  be  liable  in  the  hands  of  a  purchaser^ 
I  do  not  think  that  there  are  in  this  case  any  special 
drcumstances  to  take  the  case  out  of  the  common  rule. 
The  mle,  as  to  the  exoneration  of  the  purchaser  from 
liability  to  look  to   the  application  of  the  purchase- 
inoney»  was  stated  by  Lord  Lyndhurst  (a)  to  be  ap- 
plicable to  the  state  of  things  at  the  time  of  the  testator's 
death ;  and  the  particular  arrangements  which  may  be 
made  by  the  executor  for  the  payment  of  the  debts,  the 
time  when  they  may  be  paid,  or  the  fund  out  of  which 
they  may,  in  the  first  instance,  be  paid,  do  not  appear 
to  me  to  vary  the  efiect  of  the  rule.    The  question 
therefore  is,  whether  annuity  legacies  are  subject  to 
differait  considerations  fix)m  mere  pecuniary  legacies. 
When  an  annuity  is  charged  on  land,  and  there  is  no 
devise  for  the  payment  of  debts,  and  no  general  charge 
of  Aohts,  it  must  be  deemed  that  the  land  was  intended 
to  be  a  constant  and  subsisting  security  for  the  pay* 
meat  of  the  annuity.    But  in  the  case  of  Elliot  v.  Mer^ 
tyman  (£},  where  an  expression  to  that  effect  is  used,  it 
was  not  considered,  and  the  case  did  not  require  it  to 
be  considered,  whether,  in  a  case  in  which  both  debts 
and  annuities  were  charged,  the  lands  would  be  charged 
with  the  annuities,  in  the  hands  of  a  purchaser  from  the 
person  wtauM  duty  it  was  to  sell  for  payment  of  debts ; 
and  the  opinion  of  Lord  EUUm^  a»  siuied  in  the  note  to 

Jenkins 

(a)  5  ilf.  4-  iT.  631.  (5)  Barnarduton,  8S. 
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184 1.       Jenkins  v.  Htles{a\  is,  <'  that  where  a  man  by  deed  or 
will  pharges  or  orders  an  estate  to  be  sold  for  payment 
of  debts  generally,  and  then  makes  specific  dispositions, 
the  purchaser  is  not  bound  to  see  to  the  applicadon  of 
the  purchase-money.     It  is  just  the  same  as  if  the 
specific  bequests  were  out  of  the  will/'     Seeing  no 
reason  to  difier  from  this  opinion,  and  conceiving  that 
an  annuity  legacy  charged  on  the  estate  is,  in  the  sense 
here  used,  a  specific  disposition,  subject  to  the  payment 
of  debts,  I  do  not  think  that  the  rule  ought  to  be  de- 
parted firom,  by  reason  of  the  nature  of  the  legacy.  The 
reason  on  which  the  rule  is  founded  operates  precisely 
in  the  same  manner,  whether  the  legacies  are  of  an- 
nuities or  of  sums  of  money;  and  it  would  occasion 
very  great  inconvenience,  if  no  sale  of  estates,  for  pay- 
ment  of  debts  charged  thereon,  could  take  place  with- 
out the  authority  of  a  court  of  equity,  if  the  author  of 
the  charge  for  payment  of  debts,  had  also  charged  the 
estate  with  payment  of  legacies  in  the  form  of  annuities. 
There  are  one  or  two  cases,  Johnson  v.  KenneH  (6), 
Elands*  Eland  {c\  in  which  l^acies  of  annuities  have 
not  been  distuiguished  irom  other  legacies ;  but  as  the 
point  was  not  raised  in  those  cases,  I  think  they  are  not 
to  be  relied  on  as  authorities  on  the  present  occasion- 
But  it  appears  to  me,-  that,  on  principle,  and  {or  this 
purpose,  there  is  no  substantial  dinerence  between  the 
two  kinds  of  legacy.    The  charge  of  debts  is  general, 
the  amount  is  indefinite,  and  may  exceed  Uie  whole 
value  of  the  estate ;  it  is  the  first  duty  of  the  executor, 
and  of  the  devisee  of  the  estate  which  is  subject  to  the 
charge,  to  pay  the  debts;  and  for  that  purpose  he  is 
entitled  to  sell ;  if  he  sells,  something  or  nothing  may  be 
left  to  secture  payment  of  the  annuities.    The  purchaser 

seems 

(a)  6  Fesey,  654.  n.  (c)  1  Beavan,  84L 

(6)  S  M^L  4-  K.  687. 
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seems  to  have  nothing  to  do  with  this;  he  cannot  know  1841. 
or  ascertain  the  amount  of  debts,  and  cannot,  if  he 
woaldy  protect  the  annuitant ;  —  his  title  is  derived 
under  an  authority  or  right  to  sell  for  payment  of 
debts ;  —  a  purpose  which  is  paramount  to  the  payment 
of  annuities,  and  in  respect  of  debts  he  is  not  bound  to 
enquire.  There  may  be  cases,  in  which  the  land  being 
diarged  with  debts,  and  legacies  by  way  of  annuity, 
the  annuitants  may  refuse  to  accept  any  substitute,  as  a 
security  in  lieu  of  the  land  charged;  but  the  annuitant 
beiog  a  mere  volunteer  under  the  will,  can  only  take 
subject  to  the  charge  for  debts :  he  cannot  prevent  the 
loss  or  diminution  of  his  security  upon  the  land  charged, 
when  a  sale  is  required  for  the  payment  of  debts ;  and 
I  think,  that  the  purchaser  is  not  called  upon  to  inquire, 
whether  the  executors  and  devisee  act  properly,  when 
thqr  sell  the  estate ;  and  that  it  is  not  incumbent  on  him 
to  look  to  the  application  of  the  purchase-money.  On 
the  whole,  therefore,  it  appears  to  me,  that  in  order  to 
shew  a  good  title  or  to  procure  a  valid  conveyance,  the 
Defendant  was  under  no  obligation  to  procure  the  con- 
currence of,  or  to  obtain  releases  from,  the  annuitants 
under  the  will  of  the  testator,  whose  estate  was  the  sub- 
ject of  sale. 

And  it  appearing  that  the  Defendant  had  done  all 
which  was  incumbent  on  him  to  do,  for  the  purpose  of 
shewing  a  good  title,  and  that  the  Plaintiff  persevered 
in  requiring  something  more,  which  the  Defendant  was 
obt  bound  to  do,  I  think  that  the  Defendant  did  not, 
unreasonably,  avail  himself  of  the  means  which  the 
conditions  afforded  him  of  putting  an  end  to  the 
contract. 

I  think  that  the  question  was,  as  it  was  treated  by 

the  parties,  a  question  of  title,  and  not  a  question  of 

Vol.  IV.  U  conveyance ; 
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1841;  ^  oonT^anoe;  and  I  should  have  thought  the  notice  to 
annul  the  contract  invalid^  if,  in  giving  it»  the  Defendant 
had  sought  improperly  to  escape  from  the  performance 
of  a  duty  which,  by  the  nature  of  the  contract,  he  was 
bound  to  perform ;  but  the  case  is  very  differenty  being 
in  fiu:t,  as  appearsi  an  attempt  on  the  part  of  the  pnr^ 
chaser  to  compel  the  Defadant  to  do  more  than  was 
required  by  his  duty  under  the  amtract 

As  the  Defendant  gave  his  notice  to  annul  the  con- 
tract} only  because  the  Plaintiff  insisted  upon  a  release 
from  the  annuitiesy  and  as  the  Plaintiff  has»  at  the  bar, 
expressed  his  desire  to  have  a  specific  performance  of 
the  agreement  even  in  the  case  of  the  question  as  to  the 
annuities  being  determined  against  him,  it  may  be  that 
both  parties  may  now  be  desirous  that  the  purchase 
should  be  completed  under  the  direction  of  this  Court. 

If  they  are  not,  I  think  that  the  bill  must  be  dis- 
missed with  costs. 
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FRAMPTON  ft  FRAMPTON.  Afrit »»,  as. 

July  50, 

nrtJlS  bill  was  filed  by  Elizabetk  Frampton,  praying  A  deed  of 
*  to  have  the  [benefit  of  a  deed,  dated  the  16th  day  J^J^iSd 


on 


(sSJttgusi 

Ftamptm  on  the  occasion  of  a  separation  between  ^^txi^ 
them.  The  bill  was  filed  agamst  William  H.  Framptm^  the  part  of  a 
the  1^  personal  representatives  of  James  A.  Frampton^  demnify  the 
and  the  surviving  trustee  of  the  deed.    The  fects  were  ^^^^\  °^, , 

« I,  other  Taiuaole 

as  follows :  —  consideration, 

is  not  on  that 
rriL    n    •    •  account  void. 

The  Plaintifl^  before  her  marriage  with  the  late  Mr.      On  the  so- 
Frampton,  was  entitled  under  the  will  of  Wm.  White  to  ^^l\^ 
a  sum  of  ]9|OO02.  3  per  cent  consols,  and  to  a  sum  of  band  and  wife, 
10002.  East  India  stock,  which  were  standing  in  the  by  deed  made 
names  of  John  Edmondson  and  Wm.  Calvert,  on  trust  to  ^Ir^K^^r' 
pay  the  dividends  to  her  for  life,  with  remainder  to  her  and  tmstees,] 
issue.    She  had  sold  out  the  sum  of  1900/.,  part  of  the  jiSSs^f 
19,000JL  S  per  cent,  consols,  for  a  specific  purpose,  and  some  funds 
the  retransfer  of  it  was  secured  to  Edmondson  and  Lunwof tin^ 
Cohert,  by  a  policy  of  insurance  on  her  life  for  1500?.      *^  ^  ^^^» 

trustees,  for 
the  benefit  of 

Before  her  marriage  the  Phuntifl;  by  deed  dated  the  £\^^^tii 
16th  October  1816,  assigned  her  interest  in  the  stocks  that  she  might 
to  Mr.  Frampton,  her  intended  husband ;  and  in  a  few  fi^m"E^, 
days  after  the  marriage,  viz.  on  the  22d  October  1816,  &?•  >  and  the 
Mr.  Franq^ton  executed  a  deed  poll,  whereby  it  was  pur^  to  accept  the 
Pwted,  that  he  covenanted  with  Edmondson  and  Calvert,  g'^^J^'j^^J " 
^  if  he  should  die  in  the  lifetime  of  the  PUuiti£^  mony,  dower, 
and  there  should  be  fiiilure  of  issue,  Edmondson  and  S;ierate^er 

Caloert  husband  from 
^  all  her  debts, 

Mnt!sL^  ^^  her  rights  under  the  deed  if  she  violated  the  agreement.  The  deed 
cOTt^ed  no  covenant  on  the  part  of  the  trustees,  and  was  supported  by  no  further 
P^^oderation.  Held,  that  the  deed  was  not  invalid,  «ui  that  the  wife  was  entitled 
^  we  proTmon  made  for  her  by  the  deed. 

U2 
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1841.       Calvert  should  stand  possessed  of  the  stocks,  on  trust  for 

^!!^^^^^^     the  Hamtiff  for  her  life ;  and  after  her  death,  on  trust 
Frampton  ' 

V,  for  her  executors,  administrators,  and  assigns. 

Frampton. 

Differences  having  afterwards  arisen  between  Mr. 
and  Mrs.  Fran^ton^  they  agreed  to  li?e  separate  from 
each  other;  and  they  executed  an  indenture,  dated 
16th  August  1824,  and  Edmondson  the  trustee  being 
dead,  the  indenture  was  made  between  Mr.  Franq/tan 
the  husband  of  the  first  part;  the  PIaind£^  Mrs.  Firaw^ 
ton^  of  the  second  part;  James  Marshall^  and  the  De- 
fendant William  Fram^ofiy  of  the  third  part ;  and  Wm, 
Calvert  of  the  fourth  part  And,  thereby,  Mr.  and  Mrs. 
Frampton  assigned  to  Marshall  and  the  Defendant,  the 
dividends  of  the  stocks  then  standing  in  the  names  of 
Edmondson  and  Calvert^  and  also  the  dividends  to  arise 
on  the  1900il,  if  the  same  should  be  retransferred  in  the 
lifetime  of  Mrs.  Framj^on^  subject  to  the  annual  pre- 
mium of  47/.  11^«  M.,  payable  on  the  policy  for  1500/.; 
to  hold  and  receive  the  same  on  trust  during  the  joint 
lives  of  Mr.  and  Mrs.  Frampton^  to  pay  to  Mrs.  Fraaaag^ 
ton  the  annual  sum  of  SCO/. ;  and  to  invest  the  surplus 
in  the  purchase  of  stock,  in  the  names  of  Marshall  and 
the  Defendant,  and  accumulate  the  same,  and  stand 
possessed  of  the  accumulations,  on  trust  to  pay  the 
interest  thereof  to  Mrs.  Framjpion^  in  addition  to  her 
annuity  of  SCO/. ;  and  if  Mr.  Frampton  should  die  in  her 
lifetime,  on  trust  to  transfer  to  her  the  principal  of  such 
accumulations.  The  deed^  contained  a  proviso^  that  if 
Calvert  should  require  the  1900/.  to  be  retransferred, 
the  accumulations  might  be  made  answerable  for  that 
purpose,  under  the  arrangement  therein  mentioned. 
Mr.  Frampton  covenanted  that  Mrs.  Frampton  might 
live  apart  from  him,  and  dispose  of  any  goods,  property, 
and  effects  which  she  might  acquire  during  the  separ-r 
ation ;  and  that  he  would  do  all  acts  to  enable  Marshall 

and 
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and  the  Dtfendant  to  receive  the  dividends  of  the  stocks ; 
and  that  if  they  should  be  prevented  from  receivmg  the 
dividends,  Mr.  Frampton  would,  himself^  pay  the  an- 
nuity of  S002L  to  the  trustees  of  Mrs.  Frampton.  And 
JJlxs.  FrampUm  agreed  to  accept  the  provision  thereby 
made  for  her^  in  lieu  of  alimony,  dower,  or  any  other 
daim  on  Mx. Frampton;  and  to  exonerate  him  from  all 
dd)ts,  charges,  and  incumbrances  to  be  contracted  by 
her,  and  not  in  any  way  to  disturb  him ;  and  that  if  she 
viobited  the  agreement,  she  should  forfeit  her  right  to 
the  accumulations,  which,  in  that  case,  were  to  become 
the  property  of  Mr.  Frampton  ;  and,  if  he  should  be 
prosecuted. for  any  debts  contracted  by  her,  the  trustees 
were  empowered  to  deduct  the  amount  out  of  the 
annoity  and  pay  the  same  to  Mr.  Frampton. 

From  the  date  of  the  deed,  Mr.  and  Mrs.  Frampton 
lived  apart  from  one  another.  Mrs.  Frampton  did  not, 
in  auy  manner,  infringe  the  agreement  Mr.  Frampton 
paid  to  her  an  annuity  of  SOOil,  and,  after  1829,  some 
additional .  sums  of  money ;  but,  in  other  respects,  the 
deed  was  not  strictly  acted  upon.  The  trustees  did 
not  interfere ;  the  income  arising  from  the  stocks  was 
paid  to  the  account  of  Mr.  Frampton  at  his  bankers,  and 
he  made  no  investment  of  the  surplus  which  remained 
after  payment  of  the  sums  which  he  paid  to  Mrs. 
Frampton* 

Although  living  apart,  Mr.  and  Mrs.  Frampton  ap- 
peared to  have  entertained  no  feelings  of  enmity  towards 
each  other.  After  a  lapse  of  some  years  they  cor- 
responded together,  and  the  correspondence  shewed 
that  each  of  them  had  a  desire  to  contribute  to  the 
comfort  of  the  other.  Mr.  Frampton  o£Pered  to  make 
additions  to  the  income,  in  language,  from  which  it 
might  be  inferred,  that  fSske  was  not  entiUed  to  it;  and 

17  8  she 
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Frampton 
Frampton. 


I 


290  CASES  IN  CHANCERY. 

1841.       she  expressed  herself  to  be  gralefhl  to  him  fiir  ih^ 
^^^^^""^"^    additioDS  which  he  made^  and  for  other  marks  of  at- 

V.  tention  shewn  to  her  by  him. 

Fbampton. 

There  was  no  issue  of  the  marriage^  and  no  invest- 
ment had  been  made  of  the  sorplus  dividends. 

Marskallf  the  oo»trastee  of  the  Defisndant,  died  in  18S2« 

Mr.  Jhimpfoii  died  in  Sqdember  18S6,  and  the  De- 
fendant was  his  I^al  personal  representative^  as  well  aa 
surviving  trustee  of  the  deed  of  1824.  The  Defendant^ 
however,  having  never  acted  in  the  trust,  was  ignorant 
of  every  thing  which  had  taken  place  in  relation  to  it; 
The  Plaintiff  having  required  performance  of  the  tmsts 
of  the  deed,  and  the  Defendant  not  feeling  himself  at 
liberty  to  comply  with  her  requests  until  her  demand 
was  satisfied  by  a  proper  investigation,  this  bill  was 
filed,  and  it  prayed  a  declaration  that  the  surplus 
dividends  ought  to  have  been  invested  in  Consols,  and 
held  on  'the  trusts  of  the  deed  of  1824,  and  the 
dividends  thereon  paid  to  the  Pkdntiff.  It  prayed  also 
for  the  proper  accounts  consequent  on  such  a  declar- 
ation, and  for  payment  of  what  might  be  found  due  to 
the  Plaintiff  out  of  the  estate  of  James  A*  Rtmpio/u 

It  was  admitted  that  the  deeds  were  executed ;  that 
the  subsequent  correspondence  took  place  between  Mr. 
and  Mrs.  Fran^ton ;  that  the  dividends  of  the  stock 
were  received  by  Uix,  FrampUm ;  and  that  during  the 
life  of  Mr.  Frampkm^  the  Plaintiff  never  implied  to  the 
Defendant  for  any  account  of  the  dividends  of  the 
stock. 

The  defences  were^  first,  tiiat  the  deed  of  sepanitioa 
was  invalid,  aa  being  contrary  to  the  poUcy  of  the  law ; 

'    -  and 
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and,  secondly,  that  the  deed  had  been  put  an  end  to,  by       184L 

the  sohieqaent  conduct  of  the  parties.    The  second  ob«    ^^^^"^ 

,  Fbampton 

jection  depended  principally  on  a  series  of  correspond*  v. 

ence  between  the  husband  and  wife,  the  result  of  which    "^^^ov. 

is  stated  in  the  judgment  of  the  Court,  but  which  it  is 

thought  unnecessary  to  set  out 

Mr.  Pemberton  and  Mr.  E.  P.  Smithy  for  the  Plamtlfif. 
Whatever  doubts  may  have  been  expressed  by  some 
Judges  as  to  the  policy  of  interfering  in  cases  of  deeds  of 
separation  between  husband  and  wife,  still  they  have 
been  repeatedly  supported.  The  difficulty  generally 
arises  in  consequence  of  the  Court  bemg  unable  to 
enforce  the  agreement  for  a  separation ;  here  it  has  been 
performed,  and  the  husband  having  received  the  whole 
benefit  stipulated  for  on  his  part,  ought  to  perform 
ills  portion  of  the  engagement  The  absence  of  a 
covenant  on  the  part  of  a  trustee  to  indemnify  the 
husband,  does  not  invalidate  the  deed ;  for  if  the  deed 
were  invalid,  as  contrary  to  the  policy  of  the  law,  when 
it  contabed  no  such  covenant,  then  the  introduction  of 
such  a  covenant  could  not  make  good  that  which  the 
policy  of  the  law  condemns  as  bad.  The  cases  of  Soss 
V.  WiUoughby  {a)  and  Wihon  v.  Mushett  {h)  are,  how« 
ever,  express  authorities  that  such  a  covenant' is  un^ 
necessary. 

Here  it  is  not  asked  to  enforce  any  covenant  against 
the  husband  or  his  estate ;  and  taking  the  deed  to  be 
merely  voluntary,  then  there  is  a  valid  trust  created 
i&  &vour  of  the  wife,  which  it  was  not  in  the  power 
of  the  husband  to  revoke.  The  ceshdque  trust  now 
merely  calls  on  her  trustees  to  perform  their  trust 

She 
(a)  10  IVtee,  a.  {h)  zBwnui  AJLl^. 
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She  is  plainly  entitled  to  the  relief,  the  trost  being 
completei  and  there  being  nothing  more  to  be  done  by 
the  settlor ;  CoUinsan  v.  Pattrick.  (a) 

The  trusts  of  the  deed  have  not  been  put  an  end 
to ;  the  separation  continued  until  the  death  of  Mr. 
Frampton.  It  appears  from  the  correspondence,  that 
the  parties  entertained  feelings  of  regard  for  each  other ; 
but  it  was  not  necessary  that  a  spirit  of  hostility  should 
exist  between  them,  in  order  that  the  deed  might  con- 
tinue to  operate. 

Mr.  Shuni  and  Mr.  Faber^  contra.  A  contract  for  a 
separation  between  husband  and  wife  is  contrary  to  the 
policy  of  the  law ;  and  this  Court  will  not  enforce  any 
stipulation  contained  in  a  deed  executed  ibr  that  pur- 
pose, unless  it  be  supported  by  some  other  valuable  con- 
sideration. The  covenant  of  a  trustee  to  indemnify  the 
husband,  or  some  other  valuable  consideration,  has 
always  been  considered  necessary  to  support  such  a 
deed.  Here,  the  deed  contains  no  such  covenant,  and 
that  on  the  part  of  the  wife  is  a  mere  nullity.  The 
deed,  therefore,  is  a  simple  deed  of  separation  ex- 
ecuted without  consideration,  which  this  Court  cannot 
enforce. 

The  trust  is  incomplete,  and  is  one  purely  voluntary, 
having  for  its  object  the  continuance  of  a  separation. 
The  trust  for  the  benefit  of  the  wife  cannot  be  enforced, 
unless  the  other  stipulations  intended  for  the  benefit 
of  the  husband  could  be  enforced :  which  they  plainly 
could  not 


The  trustees  have  never  acted  under  the  deed,  and 
the  conduct  of  the  parties  shews,  that  a  reconciliation 

took 

(a)  2  JT^fH,  189. 
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took  pkce^  and  that  they  regarded  the  deed  as  a  nullityi        184L 

and  that  the  trusts  had  terminated.     They  cited  West"     i^"^'^^*' 

•^  Frampton 

meaih  v.  Salisbwy  (a),   Worrall  v.  Jacob  (i),  Durant  v.     _     o. 
TUUy  (c\  Durand  v.  Durand{d)9  &•  John  v.  &•  John  {e\ 
BaUman  v.  Atts.  (g) 

Mr.P^iiiitfii^  in  reply. 

TXtf  Master  ^  /A^  Rolls  reserved  judgment 


The  Master  ^  /A^  Rolls.  Jiw^  50. 

The  questions  are,  first,  whether  the  deed  is  valid,  or 
invalid  as  founded  on  an  agreement  against  the  policy  of 
the  law  for  the  separation  of  husband  and  wife.  And, 
secondly,  whether  if  the  deed .  were  valid,  it  was  not 
annulled  by  the  waiver  or  abandonment  of  the  parties* 

Upon  the  first,  it  must  be  admitted  on  the  one  hand, 
that  an  agreement  for  husband  and  wife  to  live  separate 
and  apart  from  each  other,  is  against  the  policy  of  the 
law,  and  will  not  be  executed  in  this  Court ;  and,  on 
the  other,  that  contracts  founded  on  that  motive,  have 
in  numerous  cases  been  enforced,  both  at  law  and 
in  equity.  It  is  in  vain  to  regret  the  perplexities  in 
which  the  courts  have  found  themselves  involved,  by 
enforcing  the  minor  and  auxiliary  parts  of  the  agreement 
to  separate,  while  they  profess  to  repudiate  the  principal 
and  essential  part  and  motive  of  it.  It  does,  as  Sir 
Wm.  Grant  expresses  it  (A),  seem  rather  strange,  but 
has  been  settled  that  in  certain  cases  they  must  do  so ;  and 

in 

(a)  $  BU.  359.  (e)  11  Va.  537. 

\h)  3  Mer^  S56.  \g)  1  Dow^  Q3S. 

(c)  7  Price,  Sn7^  .'  (A)  WorraU  ▼.  Jaeob,  3  Mer. 

id)  8  Cog^  S07.  S68. 
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in  this  case  it  is,  I  apprehend,  dear  upon  the  sathoritks, 
that  the  deed  now  in  question  would  have  been  valid  if 
it  had  contained  a  covenant  by  the  trustee  to  indemnify 
the  husband  against  the  debts  of  the  vn£e*     The  prin- 
cipal objection  made  to  it  is,  that  diere  is  no  enflScient 
consideration,  that  the  husband  was  protected  only  by 
the  agreement  of  the  wife  to  exonerate  him  from  debts, 
and  the  provision,  that  if  she  violated  her  agreement^ 
she  should  forfeit  her  right  to  the  accumulations,  which 
were,  in  that  case,  to  become  the  property  of  her 
husband ;  and  that  he  should  be  repaid  any  sums  which 
might  be  recovered  against  him,  out  of  the  annuity  of 
8002.    It  is  contended,  that  a  covenant  by  trustees  is  an 
essential  part  of  a  valid  deed  of  separation ;  and  that 
the  want  of  it,  in  this  case,  necessarily  makes  the  deed 
void.    In  the  case  of  &•  Jc^n  v.  St.  John  (a).  Lord  Eldon 
seems  to  have  considered,  that  this  C^urt  interfered  in 
such  cases  only,  upon  the  contract  between  the  husband 
and  the  trustee,  and  the  covenant  of  the  trustee  to  in- 
demnify the  husband  against  her  debts;   and  Lord 
Ijoughboroughy  in  Legard  v.  Johnson  {b\  expressed  his 
opinion,  that  the  interest  of  the  party  who  bound  him- 
self to  indemnify  the  husband  against  the  debts  of  the 
wife,  raised  a  consideration  for  that  party,  between 
whom  and  the  husband  there  might  be  a  contract  to 
be  enforced.    Both  Lord  Xot^ASoroi^A  and  Lord  Eldon 
expressed  doubts  upon  the  case  of  Gidh  v.  Gtdh  (c) ;  but 
the  cases  of  Fitzer  v.  Fitzer  {d)  vjnACooh  v.  Wiggins  {e) 
have  not  been  overruled,  and  I  am  not  aware  that  it  has 
ever  been  decided,  and  no  case  has  been  adduced  to 
shew,  that  without  the  intervention  and  covenant  of  a 
trustee,  the  husband  may  not  voluntarily  execute  a  deed. 


or 


(a)  11  Ve».BZ2. 
\h)  5  F«f.  5S9. 
(c)  Sj9ro.614. 


(d)  S  Aik.  513. 

ftf)  10  r«i»  191. 
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or  create  a  trust  in  favour  of  his  wife^  and  that  such       1841. 

deed  or  trust  may  not  be  binding  as  against  him,  even     ^^[][))^^ 

if  the  benefit  of  that  deed  or  trust  should  be  made  de*  9, 

pendent  upon  an  existing  or  continuing  separation) 

which  was  the  principal,  if  not  the  only,  inducement  for 

the  whole  arrangement.    In  this  case  the  property  came 

fiom  the  wiie.    The  husband  had  become  entitled  to 

the  income  during  the  joint  lives,  and  he  voluntarily, 

and  witiiout  consideration,  assigns  the  dividends  and 

declares  a  trust  for  her;  the  creation  of  the  trust  bdng 

accompanied  by  an  agreement  to  live  separate^  and  a 

provision  to  forfeit  or  lose  a  portion  of  the  beneficial 

interest  if  the  agreement  should  be  violated.    Laying 

out  of  consideration  the  agreement  of  the  wife^  as  wholly 

inoperative,  and  admitting  that  this  Court  can  in  no 

way  interfere  to  enforce  a  separation ;  yet^  considering 

what  has  been  done  to  enforce  agreements  between 

husband  and  trustee,  though  accompanied  by  a  pro- 

moQ  for  separation,  it  does  not  appear  to  me,  that  a 

voluntary  assignment  and  declaration  of  trust  can  be 

vitiated  by  such  a  provision ;  and,  without  regard  to  any 

sapposed  contract,  it* would  scarcely  be  just  to  say,  that 

although  a  voluntary  trust  may  be  bindmg  in  other 

cases,  it  shall  not  be  so  in  the  case  where  a  husband 

has,  by  creatbg  such  a  trust,  prevailed  up(m  his  wife 

to  live  apart  firom  hfan,  and  wdve  the  enforcement  of 

her  conjugal  rights*    And,  on  the  whole,  it  appears  to 

me,  that  ias  a^^dnst  the  estate  of  the  husband,  this  is  a 

vaEd  deed.    I  say  nothing  as  to  the  efiect  of  it  between 

the  phuntiff  and  creditcnrs  of  her  late  husband* 


Conceiving  the  deed  to  be  valid^  I  have  considered 
the  admitted  facts  and  the  correspondence^  with  the 
liew  to  the  question  whether  the  deed  was  subseqnentiy 
waived  or  abandoned* 

Mrs# 
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1841.  Mrs.  Frampton  appears  to  hare  known  that  tbe  in- 

^;^V*^     come  of  the  trust  fund  was  received  by  her  husband ; 
D,  she  received  from  him  the  annui^  of  SOO^  titl  1 829;  in 

FuMPToif.  jfjg  subsequent  years  she  received  some  sums  of  mmey 
of  unequal  amount  in  addition  to  the  annuity.  The 
lai^est  additional  sum  was  ^0l.  If  the  trust  had  been 
duly  performed  there  would  have  been  an  annual  in- 
vestment, and  a  CDOStantly  increasing  income.  Mrs. 
Rvmpton  might  therefore,  from  the  circumstances,  have 
concluded,  that  the  whole  income  was  received  by  Mr. 
Fronton  ;  and  by  the  nonpayment  to  her  of  an  in- 
creasing income*  might  have  found  reason  to  infer,  that 
the  trust  was  not  duty  performed;  but  I  think,  that 
Mr.  Rwnpton,  by  receiving  the  income,  took  upon 
himself  personally  the  performance  of  the  trust,  to  which 
he  had  made  it  snl^ect ;  and  I  find  nothing  affording 
the  least  ground  to  infer,  that  Mrs.  Frofi^ton  ever  in- 
tended to  waive  any  benefit  to  which  she  was  entided 
under  tbe  deed.  Notwithstanding  the  separation,  she 
appears  to  have  had  great  confidence  in  Mr.  F^amplon, 
and  a  reliance  that  he  would  do  what  was  right  It  is 
true,  that,  independent  of  any  intention,  the  conduct  of 
the  parties  may  be  snch  that  the  law  may,  in  analogy  to 
the  case  of  contracts,  have  put  an  end  to  the  trust.  I 
cannot  say  that  the  trust  would  have  remamed  if  the 
parties  had  lived  together  again ;  but  however  this  mi^t 
have  been,  I  am  of  Opinion,  that  in  this  case,  nothing 
occurred  which  would  have  put  an  end  to  a  contract 
subsisting  between  the  husband  and  k  trustee  for  the 
,  wife.  The  separation  remained,  the  wife  performed  the 
spedes  of  condition  imposed  upon  her  by  her  husband, 
and  although  no  hostili^  remained,  and  a  correspond- 
ence by  letttf,  which,  under  tbe  circumstances,  must  be 
conndered  as  creditable  to  both  parties,  took  place,  in 
the  latter  part  of  Mr.  Frampton'i.  life^  there  was  no 
change  in  the  circumstaocAs,  under  which  ihe  deed  was 
executed. 
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executed,  and  no  waiver  or  abandonment;  and  1  am 
therefore  of  opinion,  that  the  Plaintiff  is  entitled  to  the 
relief  which  she  asks. 

An  acconnt  must  be  taken  of  the  dividends  of  the 
trust  funds  received  by  Mr.  FramptoHj  and  of  the  pay- 
ment thereout  made  to  Mrs.  Frampton  ;  and  there  must 
be  an  inquiry  what  stock  might  have  been  annually 
purchased  with  the  surplus  of  the  income,  and  what 
dividends  would  have  arisen  therefrom  Sec.  &c. 
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See  More  v.  Freeman^  Bunb,  305. ;  Logan  v.  BirkeU^  I  Myl  4r 
jr.  280. 


ATTORNEY-GENERAL  v.  KERR.  June  94. 

Jtdy  15. 
Attg,  2. 

^TIHIS  case    is  reported  anii  2  Beavan^  420.,  and  Generally,  the 
■■■   Slteavaih  425.    The  information  was  filed  with  a  "'^l^'^l"  « 

'  ^  ^  chanty  m- 

relator  to  set  aside  a  conveyance  and  reversionary  leases  formation  is, 
of  property  lefl  for  the  benefit  of  Si.  TAcTttas' Hospital,  a^a^^Sfll"^ 
'NoHhampton*    The  information  having  to  a  great  ex-  titled  to  his 
tent  succeeded,  the  Defendant,   Mary  Kerr^  was  or-  tween  soli-' 
dered  to  pay  certain  costs,  **  and  it  was  ordered  that  it  ^j?®'  *"^  , 

Client  *  and  to 

be  referred  to  the  Master  to  tax  and  settle  the  costs,  be  paid  the 
charges,  and  expenses  of  the  relator  of  incident^  and  Jifen"the^ 

preparatory  to  these  comes  properly  incurred,  in  addition  amount 

thereof  and 
*^  that  portion 
recovered 
from  the  Defendants,  out  of  the  charity  estate.    In  special  cases,  he  may  be  entitled 
to  his  costs,  charges,  and  expenses. 

The  extra  costs  of  a  charity  infonnation,  instituted  in  respect  of  one  only  of  se- 
veral gifts  belon^ng  to  the  charitv,. should,  in  the  first  instance  at  least,  fiill  on  the 
'  property  which  is  tne  subject  of  the  Information.    It  may  happen  that  justice  to  the 
lelator,  and  even  the  interests  of  the  charity,  might  require  a  di^lerent  provision , 
which  would  be  made  when  the  circumstances  require  it,  out  not  otherwise. 
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to  the  costs  hereinbeibre  directed  to  be  tajced  and  paid 
by  the  said  Maty  Kerr^  to  be  paid  by  the  trustees  of  the 
Hospital  of  Si.  TTumas  for  the  time  beinj^  or  the  trei^ 
surer  thereof,  out  of  the  funds  belonging  to  the  Hos- 
pital/' It  was  also  thereby  declared  that  the  estate  of 
WilUam  Kerr  was  entitled  to  oompensationy  for  certain 
improvements  made  on  the  property,  out  of  the  charity 
estate,  (a) 

These  causes^  on  the  petition  of  the  trustees  of  &• 
Thomai  Hospitalj  came  on  to  be  reheard  so  fiur  as  re- 
lated to  the  above  costs,  chaiges,  and  expenses  which 
had  already  been  taxed. 

Mr*  BeiheU  and  Mr.  Whiiworthj  for  the  trustees,  con- 
tended, first,  that  the  decree  was  wrong,  so  far  as  it  gave 
the  relator  **  the  extra  "  costs,  charges,  and  expenses  of 
the  relator  ^<  of  incidental  and  preparatory  to  tiiese 
causes  properly  incurred."  The  consequence  of  these 
words  was,  that  although  the  information  was  filed  in 
18S6,  the  bill  of  costs  conmienced  three  years  pre- 
viously, and  200/.  had  been  allowed  for  costs  incurred 
prior  to  any  relator  having  been  found;  2ndly,  That 
these  extra  costs,  &c.  ought  not  to  be  charged  on  the 
whole  property  of  the  hospital  generally,  but  only  on 
the  property  which  was  the  subject  of  the  information. 
That  as  the  funds  of  the  hospital  arose  firom  various 
sources,  and  had  been  derived  fix)m  the  benevolence  of 
various  individuals,  it  would  be  most  unjust  to  apply  the 
funds  of  others,  which  had  been  devoted  by  the  donors 
to  charity,  to  the  payment  of  costs,  charges,  and  ex- 
penses incurred  in  litigation  in  respect  of  other  inde- 
pendent property. 


Mr.Pemberion^  Mr.  G.  Turner^  and  Mr.  O.  Anderdonj 

contri^  contended  that,  the  costs  having  been  taxed,  it 

was 
(a)  5  Bwocmt  487. 
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vM  now  too  late  to  object^  and  that  there  ooold  be  no       1841. 
idiearing  for  costs;  that  the  decree  was  right,  and  was     ^"^j^tf^ 
sanctioned  by  audioritj.    That  in  the  case  of  the  AU    Attornbt- 
ionuy-General  v.  The  Skinneri  Compam/  (a),  Lord  EUon     ^"^^^l 
gave  all  parties  their  costs  between  solicitor  and  client,       Kbrb. 
^*  together  with  any  costs,  charges,  and  expenses  rea- 
sonably and  properly  incurred  by  the  relators,  to  enable 
than  to  institute  and  prosecute  the  suit;'*  and  in  the 
JUomey^General  v*  7%e  Corporation  qf  Manchester  (6), 
Sir  J.  Jjeach  stated  ^<  that  relators  in  such  cases  were 
persons  discharging  a  great  public  trust;  that  they 
ought  to  be  completely  indemnified,  and  therefore,  that 
they  ought  to  be  allowed  their  costs,  charges,  and  ex- 
p^ises.**    That  on  principle,  it  was  but  equitable  that  a 
party  wresting  charity  property  from  a  wealthy  family 
for  the  benefit  of  a  charity,  should  be  protected  agiainst  ^ 
all  costs.    It  could  not  be  expected  that  parties  would 
come  forward  on  public  grounds  at  their  own  expense, 
even  if  successful.    That  a  chari^^  suit  formed  an  ex- 
ception to  the  general  rule,  and  that  in  such  cases^  even 
the  heir-at-law  was  allowed  hb  costs,  charges,  and  ex- 
penses.    \The  Masteb  of  the  Rolls*    I  believe  that 
has  been  done,  (c)] 

The  chari^  which  has  the  benefit  of  the  property  r^ 
covered  by  thb  information,  ought  to  bear  the  expenses 
oat  of  its  general  property ;  it  would  be  more  beneficial 
than  raising  the  amount  out  of  this  proper^. 

The  following  unreported  cases  relate  to  the  question ; 
The  Attomey^General  v.  Trotter  {d),  The  AUomey-Ge^ 
neral  v.  The  Ma^for  of  Dartmouth  (tf),  Tlie  Attorney^ 
General  v.  Htdchimon  (g),  TTie  Jitomey^General  v.  The 

Mercerf 

(a)  Jaeob^  e^O.  {d)  M.  R.  Slit  Ftb.  18S8. 

[h)  S  X.  J.  64.  (e)  M.R.  dOth  Jii/y  18J2. 

(c)  Cwfie  ?.  iy,  17  Ve$.  46S.         (g)  M.  R.  84th  Jviff  1838. 
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Mercer^  Compamf{a\  The  Momey^Generd  v.  Corptr 
Christi  C6Uege{b)^  The  Jitorney^General  y.  TheGM- 
smiths  Compatuf  {c\  The  Attorney-General  y.  The  CSoik- 
worker^  Company  {d)^  The  Attorney-General  v.  JVal- 
Jbrd(e\  The  Attomey^General  v.  2^  Fishmongenf  Com-- 
P^^{g\  The  Attomey^General  y.  St.  David's  (h).  The 
Attomey-GeneralY.  Harper{t)^  The  Attomey-General  y 
Ladey  {k)j  The  Attorney-General  v.  Nethercoat  (/),  The 
Attorney-General  y.  The  Draper^  Compamf  {m). 

Mr.  BetheU^  in  reply. 

The  points  complained  of  were  not  brought  before 
the  notice  of  the  Court  at  the  hearing.  It  b  an  import- 
ant question  of  principle)  and  may  therefore  be  set  right 
upon  a  rehearing. 


The  treasurer  of  the  hospital  has  no  funds  in  hand  to 
pay  these  costs,  and  if  paid  out  of  the  accruing  rents, 
the  trustees  will  be  unable  to  continue  to  perform  the 
charitable  purposes  of  the  founders  of  the  hospital*  It 
is  unreasonable  that  the  charitable  donation  of  A. 
should  be  applied  in  payment  of  the  costs  of  a  charity 
founded  hj  B.  The  case  of  The  Attomey^GeneralY. 
Nethercoat  (n)  is  a  strong  practical  instance  of  the  effect  of 
giving  costs  in  such  extensive  terms.  It  was  an  inform- 
ation complaining  of  the  mismanagement  of  the  charity, 
and  the  Court  gave  an  order  ibr  the  sale  of  the  charity 
property  to  pay  the  costs,  charges,  and  expenses.  It 
realised  1200/.,  out  of  which  costs,  amounting  to  1080/. 

were 


(«)  M.R.  87tb  Jan.  1855. 
if)  V.  C.  9th  March  1855. 
(c)  M.R.  S6th  Jwne  1855. 
id)  V.  C.  S4th  March  1855. 
\e)  9th  June  1855. 
(g)  M.R.  «7aii.  1857. 
(A)  V.  C.  19th  April  1858»  and 
15th  Jan,  1859. 


(0  V.  C.  4th  Feb.  1859. 
Ik)  V.C.  8th  AuguH  1859. 
(/|  V.  C.  S9th  Jon.  1841. 
(m)  M.R.  19th  Man^  1841. 
(n)  See  1  fiarr«  400. 


9. 


CASES  IN  CHANCERY.  SOt 

were  paidi  so  that  the  iDterferetice  of  the  Court  to  pro-*       1841. 
tect  the  charity  ended  in  its  entire  destruction.    I    ^^Ji^'^'^  - 
broaght  the  matter  before  the  attention  of  the  Courts    Attornsy- 
hoping  it  would  interfere,  but  was  unsuccessfuL    Here     ^bnb^^ 
the  extra  taxed  costs  amount  to  104SA  and  it  is  doubt- 
ful whether  the  property  recoveredf  after  making  the 
allowance  for  improvementSi  will  be  worth  it. 

Tie  Master  of  the  Rolls  observed,  I  have  no  doubt 
that  this  particular  point  was  never  brought  under  my 
attention  at  the  first  hearing;  I  will  consider  it.  We 
are  all  aware  of  the  great  abuse  which  has  been  prac* 
tised  in  these  charity  informations  for  many  years  past. 
In  some  cases,  no  doubt,  they  have  been  productive  of 
considerable  good;  but  in  many,  they  have  ended  in 
the  entire  ruin  of  the  charities  they  professed  to  protect. 


TTie  Master  of  the  Rolls.  ^^*  2. 

These  causes  came  on  to  be  reheard  upon  that  part 
of  the  decree  by  which  it  was  ordered,  that  the  relator 
should  have  his  costs,  charges,  and  expenses,  of  inci- 
dental and  preparatory  to  these  causes ;  and  that  the 
amount  of  the  costs,  and  of  certain  sums  to  be  allowed 
to  Mary  Kerr^  should  be  paid  by  the  trustees  out  of  the 
funds  of  the  charity. 

It  is  alleged,  on  the  behalf  of  the  trustees,  that  the  re- 
lator is  not  entitled  to  such  costs,  charges,  and  expenses ; 
and  that  theamountof  what  may  be  payable  to  the  trustees 
ooght  to  be  paid  out  of  the  estate  which  is  the  subject  of 
this  suit,  and  not  out  of  the  general  funds  of  the  charity. 

On  the  behalf  of  the  Attorney-General  and  the  re* 

lator  it  has  been  argued>  that  the  relator  is  entitled  to 
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such  costs^  charges,  and  expenses,  aooording  to  the 
usual  course  and  practice  of  the  Court,  and  several 
cases  in  which  such  costs,  charges,  and  expenses  hare 
been  allowed  were  cited* 

.  It  appears  to  me,  that  the  practice  of  making  any 
such  allowance  is  of  very  recent  ori^pn,  and  that  it  is 
not  a  matter  of  course  to  make  it  I  think  that  the 
order  made  by  Lord  Hdaa  in  the  AUarnof^Gmaral  v. 
Skinner^  Company f  and  the  order  made  by  Sir  Jakn 
Leach  in  the  Jtiomey^General  v.  WinchesUr^  must  have 
depended  on  the  particular  circumstances  of  those  cases, 
which  were  of  a  complicated  and  special  nature.  The 
subject  was  not  brought  under  the  consideration  of  the 
Court  in  any  of  the  other  cases  which  were  cited. 

Sir  John  Leachj  indeed,  seems  to  have  thought,  that 
a  relator  was  to  be  considered  in  some  sense  in  the 
situation  of  a  trustee;  and  there  are  several  cases  in 
which  he  allowed  the  relator  his  costs  as  between  solici- 
tor and  client,  and  diese  cases  are  of  themselves  suffi- 
cient to  shew  that  there  was  no  general  rule  to  allow 
costs,  charges,  and  expenses.  One  of  those  cases  was 
the  Attomejf'General  v.  Goldsmith^  Compamf  in  June 
1833;  and  in  the  case  of  the  Altomey^General  v.  Fish-- 
fttonger^  Compamf  {a\  which  afterwards  occurred  before 
me,  I  had  occasion  to  consider,  how  fieur  the  relator  in  a 
charity  information  was  entitled  to  costs  as  between 
solicitor  and  client  as  a  right ;  and  thinking  that  he  was 
not  so  entitled,  I  thought  it  right,  in  that  case,  to  give 
him  his  costs  as  between  party  and  party  only. 

On  considering  th^  cases  which  have  occurred,  it 
appears  that  the  relator  in  a  charity  information,  where 

there 

{a)  I  Hien,  492, 


CASES  IN  CHANCERY.  308 

diereis  noihiiig  to  impeach  the  propriety  of  the  suUi  and^     ^igii.' 

BO  special  drciunstaiices  to  justify  a  special  order»  is, 

upon  obtaining  a  decree  for  the  charity,  entided  to  his 

C08t8  as  between  solicitor  and  client  (a)»  and  to  be.  paid 

die  difference  between  the  amount  of  such  costs  and 

the  amount  of  the  costs  which  he  may  recover  ficom 

the  Defendants,  out  of  the  charity  estate. 

There  may  be  special  cases  ill  which  the  relator  may 
be  entitled  to  charges  and  expenses,  in  addition  to  his 
costs  of  the  suit,  as  between  solicitor  and  client ;  but  it 
^ypears  to  me,  that  auch  cases  must  depend  upon  their 
peculiar  circumstances,  to  be  brought  forward  and  estar 
bUfihed  by  eiddence  on  proper  occasions* 

Upon  the  second  point,  I  find,  diat  there  are  several 
cases,  in  which  the  costs  to  be  paid  by  the  trustees  of  a 
charity,  have  been  ordered  to  be  paid  out  of  the  funds 
of  the  charity  generally ;  but  the  trustees  objecting,  it 
q)pears  to  me  more  regular  and  proper,  in  the  first  iih- 
staace  at  least,  to  charge  the  costs  which  fall  upon  the 
diarity  estate,  on  the  fund  recovered  by  the  information, 
or  on  the  estate  which  is  thei  subject  of  the  suit*  It  may 
bappen  that  justice  to  the  relator,  and  even  the  interests 
of  the  charity,  may  require  a  different  provision,  which 
would  be  made  when  the  circumstances  require,  it,  but 
not  otherwise. 

I  am  therefore  of  opinion,  that  the  decree  must  be 
varied  in  the  two  particulars  complained  of;  and  that 
the  relator,  instead  of  being  allowed  his  costs,  charges, 
and  expenses,  oi^  incidental,  and  preparatory  to  these 
causes,  properly  incurred,  is  only  to  be  allowed  his 

costs 

(a)  See  AUorwtf'Genends.  Carte,  1  Dick.  U3^  and  JBeamet  an 

CWi,  34J. 
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costs  of  these  suits  as  between  solicitor  and  client ;  and 
that  the  costs  and  sums  which  are  to  be  paid  by  the 
Defendants  the  trustees,  instead  of  being  directed  to  be 
paid  out  of  the  funds  of  the  hospital,  are  to  be  a  charge 
on  the  property  which  b  the  subject  of  this  suit,  and  to 
be  raised  by  sale  or  mortgage  thereof. 


Under  the  decree  as  it  stood,  the  costs  of  the  relator 
have  been  already  taxed ;  and  the  effect  of  the  variation 
now  made  will  be  to  make  a  new  taxation  necessary* 

The  additional  costs  of  taxation  cannot  be  imputed 
to  the  relator  alone  i  for  although  it  does  not  appear 
that  a  claim,  in  conformity  with  the  words  introduced 
into  the  decree,  was  made  to  the  Court,  (in  which  case 
it  would  probably  have  not  been  allowed),  it  was  intro- 
duced into  the  minutes  of  the  decree,  and  was  well 
known  to  both  sides,  before  the  decree  was  settled.  I 
think  that  in  this  respect  both  sides  were  acdng  in  error. 
Whether  any  allowance  can  be  made  in  respect  of  such 
costs,  cannot  be  determined,  either  on  the  rehearing  of 
the  case,  or  on  the  petition,  which  has  been  presented 
for  rabing  and  paying  the  costs  already  taxed. 


Upon  that  petition,  I  think  that  under  the  circum- 
stances no  order  can  be  made. 
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ATTORNEY-GENERAL  v.  The  DRAPERS^         Jul},  i*. 

COMPANY.  '^•*-  *• 

THIS  was  an  infonnatioQ  filed  by  the  Attorney*  In  a  charity 
General  under  the  2  JF.  *•  c.  51.,   without   a  SS^utout 

Relator.  a  relator,  the 

Attorney- 
^  General  did 

At  the  hearing  Mr.  Pembertan  and  Mr.  Bhmt  ap-  not  penonally 
peared  in  support  of  the  informadon,  but  the  Attorney-  !Jj^'^  ^ 
General  did  not  personally  appear.    A  declaration  was  but  two  oSier 
then  made  against  the  Defendants  with  costs,  as  be*  ^^radin^p- 

twecn  party  and  party,  (a)  port  of  the  in- 

tonnation: 
Held,  that  the 

On  taxation  the  Master  disallowed  the  costs  of  a  f^H^^^ 

brief  to  the 
brief  given  to  the  Attorney-General,  but  allowed  those  Attom^- 

of  the  two  other  counsel.   A  petition  was  now  presented  ^®^T  ^ 

to  the  Court  for  liberty  to  except  to  the  Master^s  tax-  allowed  in 

ation  on  the  ground  of  the  disallowance.  tibose  of  ^e 

two  counsel  in 

Mr.  Pemberton  in  support  of  the  petition.  of  rosts^aTbe- 

tween  party 
'  and  party. 

Mr.  Kindersley  and  Mr.  Lhyd  ccntrhj  contended  that      liberty 

the  Master  had  come  to  a  riirht  conclusion  on  the  sub-  6*^en  to  ©t.  . 

®     ^  cepttothe 

ject ;  that  his  decision  was  final,  and  (this  not  being  a  case  Master's 

inTolving  any  principle)  could  not  be  reviewed.  (6)  a^'bdng*' 

applied  for^on 

That  the  long  settled  practice  upon  the  taxation  of  his  ^nlliow^ 
costs,  as    between  solicitor  and  client,  was  to  allow  anccofsuch 
briefs  to  two  counsel  only,  or,  under  special  circum-*  report  was  re- 
stances,  three;  Defaming  College  Case.{c)     TTiat  the  [hSiteffOT 

Master  review. 

(a)  See  ofdh,  p.  7«.  (c)  5  Myl.  4*  CY,  iU, 

(i)  See  Aiiop  ▼.  Lord  Oxford, 
1  itfylL  4^  if.  564. 
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Master  was  therefore  right  in  allowing  only  two  brie& 
in  support  of  the  information,  and  in  the  disallowance 
of  the  brief  to  the  Attorney-General,  who  did  not  attend 
the  hearings  and  as  it  appeared,  never  intended  to  do 
so:  They  argued  also,  that  although  the  Attorney- 
General  might  be  entitled  as  against  the  chari^  estate, 
yet  that  the  Defendants  were  not  liable  to  p^y  for  ser- 
irices  never  rendered,  and  they  cited  JUomejf^eneral 
Y.  Dove  (a),  AUcmey^General  v.  Kerr,  {b) 

Mr.  Pembertoftf  in  rq)ly. 

The  brief  was  delivered  to  the  Attorney-General,  not 
as  counsel  in  the  causey  but  in  the  character  of  a  public 
officer  whose  duty  it  was  to  superintend  the  conduct  of 
the  suit,  and  who  was  a  party  to  the  cause.  The  Court 
itself  on  occasions  requires  the  Attorney-General  to 
attend,  in  order  that  he  may  fully  communicate  his 
opinion  and  exercise  his  discretion,  and  the  practice  has 
always  been  to  allow  his  brie£ 

7^  Master  of  the  Rolls. 

I  will  consider  this  question,  and  see  if  the  general 
rule  which  it  seems  has  been  heretofore  acted  on,  is 
to  be  departed  from  in  the  present  case. 

I  have  frequently  had  occasion  to  observe^  that  there 
is  nothing  from  which  charities  have  more  severely 
suffered  than  from  the  absence  of  the  Attorney-General, 
and  fi^m  his  not  having  been  furnished  with  full  in- 
formation. The  duties  which  he  is  sometimes  called  on 
to  perform,  render  it  indispensable  that  he  should  be  fur- 
nished with  fiill  information,  which  can  only  properly 
"be  communicated  by  means  of  a  brief.  Cases  of  hard- 
ship 


(a)  Turn.  4r  Buu.  528. 


ib)  iM^a  p.  197. 
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diip  are  sometiines  represented  to  the  Attomey-Oeneral 
iQ  open  Conrt,  and  lie  is  asked^  if  he,  in  his  discretioni 
will  call  on  the  Court  to  pronounce  a  decree  according 
to  the  strict  rights  in  favour  of  a  charity  (a) ;  if  the  Attor- 
ney-General be  k^t  in  ignorance  of  the  real  drcum* 
stances  of  the  case,  it  would  be  impossible  for  him  to 
exercise  that  salutary  discretion. 

Here  it  is  said,  that  the  Attorney-General  ought  not 
to  be  allowed  his  costs,  because  he  did  not  attend  per- 
sonally at  the  hearing.  The  Attorney-General  having 
due  regard  to  the  whole  of  his  duty  in  the  cause,  may 
not  have  considered  his  personal  attendance  in  Court 
necessary  to  the  performance  of  that  duty.  This,  how- 
ever, ia  not  the  question,  for  there  can  be  no  doubt 
that  the  Attorney- General  was  properly  furnished  with 
a  brief  of  the  proceedings,  and  the  real  question  is,  upon 
whom  the  expense  ought  to  &11. 


The  Master  (ffihe  Rolls. 

This  is  the  petition  of  the  Attorney-General  for 
leave  to  except  to  the  Master^s  report.  And  the  single 
question  is,  whether  the  expense  of  preparing  a  brief 
for  the  Attorney-General  at  the  hearing,  and  the  fee 
thereon  pud  to  him,  are  to  be  deemed  costs  as  be- 
tween party  and  party,  or  costs  as  between  solicitor  and 
client.  The  Master  has  refused  to  allow  them  as  costs 
between  party  and  party,  and  that  is  the  subject  of  com« 
plaint. 

As  it  is  the  duty  of  the  Attorney-General  to  attend 
personally  to  the  conduct  of  the  cause,  it  is  not  deniec) 
that  he  ought  to  be  supplied  with  a  brief  of  the  proceed- 

I  uigs, 
(a)  JHorfiey^Chnerai  v.  Bretthghamj  3  JSeaoan,  91. 
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ibgs^  nor  is  it  contended  that  he  ought  not  to  receive  a 
fee  on  the  occasion ;  but  it  is  contended,  that  the  ex- 
pense should  not  fall  on  the  party  against  whom  the 
Attorney-General  obtains  a  decree  with  costs,  but  should 
be  paid  out  of  the  estate  which  is  the  subject  of  the  in- 
formation. 

0 
• 

The  Attorney-General  has  a  duty  and  responsibility 
quite  distinct  from  the  mere  duty  and  responsibili^  of 
counsel  attending  at  the  hearing  to  argue  the  canse; 
and  it  b  a  duty  which  cannot  be  performed  withoat  the 
knowledge  which  is  afforded  by  the  brief.    I  conceive, 
therefore,  that  his  brief  is  a  necessary  part  of  the  ex- 
pense of  prosecuting  the  suit,   and  that,  whether  he 
appears  to  argue  the  case  at    die   hearing   or  not. 
Upon  inquiry,  I  have  not  b^n  able  to  hear  of  a  single 
instance  before  the  present^  in  which  upon  a  taxation 
of  co^ts  between  party  and  party  the  costs  of  the  Attor- 
ney-General's brief  have  not  been  allowed.     The  prac- 
tice has  been  uniform.    Even  those  officers  who  have, 
in    their  own    opinions,  considered    that    such   costs 
ought  only  to  be  allowed  upon  a  taxation  of  costs  as 
between  solicitor  and  client,  have  informed  me,  that, 
although  they  have  frequently  urged  their  reasons  for 
their  own  view  of  the  case  before  different  Masters,  it 
has  always  been  without  success.     I  must,  therefore, 
consider  the  practice  to  be  uniform,  and  there  is  no 
authority  in  the  Master's  office,  or  here,  to  alter  it. 
}f  a  new  practice  is  to  be  introduced,  it  must  be  by 
higher  authority  than  mine. 

I  amy  therefore,  of  opinion,  that  the  prayer  of  this 
petition  must  be  granted. 


Refer  it  back  to  the  Master  to  review  his  report  and 
tax  the  costs  of  the  Attorney-General's  briefl 
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W.  S.  Daniel,  for  Mr.  George  Smith. 
The  following  authorities  were  referred  to. 


r[IS  was  a  special  applicaUon  by  Mr.  Hu^iand,  a  ,„,    **"  *: 
country  solicitor,  for  the  taxation  of  the  bill  of  Mr.  oftUt  Ml)  of 
Georse  &«ithf  his  London  agent.  a'eiit'of'a*' 

Bclicitor,  upon 
ITie  fiwts  of  the  case  are  fully  stated  in  the  following  '""e  f°p'm  of 

judgmmt  of  the  Court.  agreement  rc- 

<iiiiriiif;  the 

Mr.  Petnberton^  Mr.  Stuart,  and  Mr.  Cofe,  in  support  ^^t  from  the 

of  the  petition.  ordinary  ruld 

'  of  taxation. 

Sir  fV,  F<^lHt,  Mr.  Kiadersky,  Mr.  Belkell,  and  Mr.  t«ined  upon 

petitioD. 

An  account 

oFbII  the 

(lentingi  and 

pecuniary 

transaction) 

As  to  the  authority  of  the  Court  to  order  the  taxa-  "?' T"?  ■!,*^ 

'  with  thebilli 

tionof  an  agent's  bill;  Lees'<i.NuitaU{a)i2G.3.  c.2S.,  ofcaBti,cen. 

«Hl   12G.2.  CIS.  ,.6.;  and  see  Janes  y.  Roberts  (b),  ^^^^^^^^^^^ 

and  TogMU  v.  Gnmt.  M  P«iiion  for 

the  luxation 
of  cost..    Thu 
That  accounts  could  not  be  taken  on  the  taxaUon  of  account  di- 

a  bill  of  costs;  Anon.{d),  Jonet  v.  James {e).    And  to  "aln*^ ^"n^l^ 
shew  the  right  of  the  petitioner  to  the  immediate  de-  limited  to 

,.  moniet  paid 

"ifWy  or  duly  V 
(-)  3  J/jrt  *  *:  B84.  (d)  2  Fa.  KD.  452.  propribteJl  to- 

(&)  8  Sm.  99r.  (e)  1  Btm>a»,51l.  wanla  Batisfac- 

(c)  S  JUrwM,  361.  'i""  of  the 

btllt. 
In  general,  a  lolicitor  cannot  obuin  the  taxation  of  hii  agent'i  cobti,  without 

hrii^ing  the  amouDt  into  Court ;  but,  under  ipedal  circutattance>>  tliat  condition 

will  be  dineoied  with  or  the  amount  limited. 
Agent  of  a  (olicitor  held,  by  the  ittegularit;  of  bit  conduct,  to  have  diKharged 

himteir,  and  ordered,  before  laxntion  or  payment  of  hit  bilii,  to  deliver  up  all  papers, 

ftc,  on  an  undtftaking  of  the  principal  to  redeUver  thein,  as  the  Court  should 

cider. 
Payment  in  reqwct  of  connieli'  feet  ihould  ipecii^  the  cauK,  and  each  particular 

&e.    Payment*,  except  for  itated  and  ipeciflc  feei  for  particular  mattera  of  bu»aeH 

done  or  to  be  done,  dinppn>fe4  oC 
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livery  of  the  papers,  on  the  ground  that  Mr.  Smith  by 
his  conduct  bad  discharged  himself;  Hedop  v.  Met" 
calfe  (a\  and  see  Cane  v.  Martifu  {b)  And  to  shew- 
that  after  action  brought  upon  an  attorney's  bill  con- 
taining any  taxable  item^  the  Court  will  refer  it  to 
taxation^  without  imposing  terms  on  the  Defendant; 
WiUiam  v.  Griffiths.  \c) 


Aug.  4.  ^      The  Master  of  the  Rolls. 

This  petition  is  presented  by  James  Hudfandj  prajring 
that  the  Respondent,  George  Smithy  may  deliver  up  to 
Messrs.  Bourdillon  and  Sons,  all  deeds,  brie6,  and 
papers  in  his  possession,  as  agent  of  the  petitioner,  upon 
such  terms  as  the  Court  may  think  fit  And  may  be 
ordered  to  deliver  his  further  bill  of  costs,  in  any  of  the 
matters  in  which  he  has  been  employed  as  agent  of  the 
petitioner,  and  his  cash  account  in  respect  of  the  dealings 
between  him  and  the  petitioner,  during  the  years  18S0 
18S1,  1882,  1888,  and  1884.  And  that  it  may  be 
referred  to  the  Master  to  tax  the  said  George  Smithes 
bills  ofcosts  from  the  year  1826  inclusive,  down  to  the 
present  time;  and  to  settle  and  adjust  the  cash  account 
between  the  petitioner  and  the  Respondent;  and  to 
take  an  account  of  all  dealings  and  transactions  between 
them,  necessary  for  that  purpose.  And  that  in  such 
taxation  the  Master  may  be  ordered  to  have  regard  to 
an  agreement  stated  in  the  petition,  and  upon  which,  it 
is  alleged,  the  petitioner  employed  the  Respondent  as 
his  agent 


Mt.SmitA  has  acted  as  agent  for  Mr. Busband^  from 
the  year  1825  down  to  the  close  of  the  year  1840;  and 
there  has  been  no  taxation  of  his  bills,  and  no  setti^ 

ment 

(a)  8  Sim.  622,,  and  5  MyL  4r        i^}  2  Seawau,  584. 
Cr.  185.  (c)  6  Mce.  4r  W.  52. 
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ment  of  accounts  in  relation  thereto.    I  qiprdiend  it 
to  be  the  course  of  this  Coart  to  order  the  tazotiOQ  of  ' 
toch  hSlsy  and  to  have  the  amount  due  thereon  ascer- 
tuned,  on  payment  into  Court  of  the  amount  appearing 
to  be  due  upon  the  bills  and  aoconnts  delivered. 

The  peculiarities  in  this  case  ore,  ,firttf  that  the  pe- 
titioner desires  to  have  the  bills  taxed  upon  the  footing 
of  a  spedal  agreement,  which,  as  he  allies,  was  en- 
tered into  and  subsisted  between  him  and  the  Respon- 
dmt;  id^,  that  the  petitioner  asks  for  a  general  account 
of  all  dealings  and  transactions,  so  &r  as  may  be  ne- 
cessary for  settling  the  cash  account  between  him  and 
the  Respondent;  and,  Sdly,  that  the  petitioner  claims 
to  have  the  order  for  taxation,  and  for  the  delivery  up 
of  his  pliers,  without  brin^g  any  money  into  Court. 

As  to  the  agreement,  the  petitioner  allies,  that  the 
employment  of  the  Respondent  as  London  agent  of  the 
petitioner,  was  upon  an  express  agreement  or  under- 
itanding  between  them,  tiiat  the  Respondent  should 
only  charge  the  petitioner  with  tiie  amount  of  the  sums 
actually  paid  out  of  pocket  In  any  suits,  ftctions,  and 
matters  of  business  transacted  by  him  as  the  petitioner's 
■gent,  in  which  the  petitioner  should  be  unsuccessful, 
and  should  not  himself  get  paid,  or  in  which  the  pe- 
titioner should  be  personally  interested  or  concerned  as 
sporty,  or  otherwise,  and  should  not  himself  get  paid. 

This  agreement  is  disttnctiy  sworn  to  by  the  pe- 
titioner, and  ii,  as  it  appears  to  me,  distinctiy  denied  by 
the  Respondent.  Evidence  on  the  subject  has  been 
gone  into  at  great  length  on  both  sides,  and  tiiere  is,  I 
thinfcj  reascHi  to  beUeve  that  the  Respondent  intended 
that  the  petitioner  should  expect  to  have  aotna  allow- 
uce  or  some  &vonr  in  his  personal  and  ansuecessfiil 
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cases ;  and  that  the  petitioner  did  accordingly)  and  with 
some  reason,  expect  some  such  favour  or  allowance; 
but  the  evidence  does  not  appear  to  me  to  prove  the 
agreement  alleged,  or  any  other  distinct  and  established 
agreement  A  vague  hope  seems  to  have  been  held 
out  on  one  side,  and  entertained  on  the  other ;  but  I  am 
far  from  being  satisfied,  that  both  parties  concurred  in 
the  same  view  of  the  subject,  or  that  any  settled  agree- 
ment subsisted  between  them. 


The  evidence  does  not  appear  to  me  to  establish  any 
clear  result,  and  I  do  not  conceive  it  to  be  material  in 
the  present  proceeding ;  because  I  am  of  opinion  that 
upon  such  a  petition  as  this,  the  Court  has  no  juris- 
diction to  compel  the  specific  performance  of  a  special 
agreement,  even  if  the  same  were  established  by  evidence 
which  could  be  relied  on*  All  that  can  be  done  upon 
such  a  petition,  is  to  order  the  taxation  of  the  bills, 
according  to  the  usual  course  and  the  general  rules  of 
the  Court  Taxation  upon  the  footing  of  a  special 
agreement,  requiring  the  Master  to  depart  from  the 
ordinary  rules,  and  the  result  of  which  may  be  to  give 
to  one  party  something,  more  or  less,  than  the  general 
rules  of  the  Court  authorise,  and  to  deprive  one  party 
of  the  fruit  of  labour,  to  which  he  would  otherwise  be 
entitled,  and  exempt  the  other  from  liabilities  to  which 
he  would  otherwise  be  subjected,  can,  I  think,  only  be 
directed  upon  the  establishment  of  the  special  agree- 
ment, in  a  formal  proceeding  instituted  for  the  purpose. 


I  am  also  of  opinion,  that  upon  such  a  petition  as 
this,  the  Court  has  no  jurisdiction  to  order  an  account 
to  be  taken  of  all  dealings  and  transactions  between  the 
principal  and  his  agent,  so  far  as  such  account  may  be 
necessary  to  adjust  and  ascertain  a  general  cash  account 
between  th^ro.    I  think  that  accounts  of  dealings  and 

pecuniary 
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pecuniary  matters  not  connected  with  the  bills  of  costs, 
cannot  be  directed  ss  merely  incidental  to  an  order  to 
tax  the  bills  of  costs.  In  such  cases  there  is  usually  a 
direction  to  ascertain  the  amount  of  what  is  due  upon 
the  bills,  or  what,  if  any  thing,  is  overpaid ;  and  this 
renders  It  necessary  to  take  an  account  of  such  sums  of 
money  as  have  been  piud,  or  duly  i^>propriated,  towards 
satisfaction  of  the  bills.  If  the  principal  desires  to 
obtain  s  general  account  of  all  dealings  and  transactions 
(including  agency  business},  between  bim  and  his  agent, 
en  the  footing)  as  to  such  agency  business,  of  a  special 
agreement,  I  think  that  he  cannot  have  the  relief  on 
petition ;  and  that  in  ordering  the  biljs  to  be  taxed  on 
petition,  no  more  can  be  done  than  to  direct,  in  the  usual 
way,  that  the  Master  do  ascertain  what  is  due  or  over- 
paid. 

In  Ottle  V.  Oirisiian(a)  and  Jones  v.  Boberts{b),  it 
was  held  that  the  principal  could  not  obtain  the  taxation 
of  his  agent's  bills  without  brin^g  the  amount  into 
Court ;  but  in  the  two  cases  of  BinsUd  v.  Barefoot  (c) 
Lord  Hardaicie  did  not  order  the  costs  to  be  brought 
in.  And  under  special  circumstances,  I  conceive  that 
the  condition  of  bringing  the  costs  into  Court  may  be 
di^ieDsed  with. 

In  this  case  it  is  alleged  by  the  petitioner,  that  the 
Respondent  has  for  a  long  time,  and  in  a  great  variety 
of  transactions,  committed  very  gross  frauds  against  the 
petitioner  or  his  clients,  in  charging  as  disbursements  in 
the  causes  and  matters  in  which  he  has  been  employed, 
various  sums  of  money  which,  in  &ct,  never  were  dis- 
bursed. TliBt  his  conduct  in  this  and  other  respects 
has  been  such  that  he  cannot  safely  permit  him  to  act 

as 

(a)  Tun.  i  R.  3S4.  (c>  1  Did.  113.,  and  Beamet 

(i)  e  Sim.  too.  on  CotU,  361, 
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as  agent  any  longer.  That  under  such  circumstances 
the  Respondent  ought  to  be  deemed  to  hitve  discharged 
himself  from  hb  agency,  and  ought  not  to  be  allowed 
to  throw  any  obstacle  in  the  way  of  the  business  being 
carried  on  by  some  other  agent.  That  the  amount  of 
what  is  rttdly  due  to  the  Respondent  must  be  unoertiun, 
and  that  for  these  reasons,  the  Respondent  ou^t  to  be 
ordered  to  deliver  up  the  papers  which  he  holds  as 
the  petitioner's  agent,  and  that  the  petitioner  ought  to 
have  die  bills  taxed  without  bringing  the  amount  into 
Court 


Amongst  odier  acts  of  misconduct  with  which  the 
Respondent  is  charged,  is  this:  —  that  he  has  in  his  bills 
of  costs,  charged  as  disbursements  for  fees  paid  to  coun- 
sel, various  sums  of  money,  which,  in  fact,  never  were 
paid,  or  which,  if  paid,  were  less  in  amount  than  the 
fees  charged.  And  Mr.  Husband  has  sworn  that  Mr. 
Smtikf  on  being  remonstrated  with  on  the  subject,  re- 
plied, ^*  What  matters  it  to  you  ?  You  are  not  a  loser; 
if  I  charge  you,  you  charge  your  clients.'' 


The  Respondent  has  admitted,  that  in  his  several 
bills  delivered,  he  has  charged  the  petitioner  with  money 
as  paid  for  fees,  which,  in  fact,  were  not  paid  at  the 
time  when  charged;  and  that  in  several  instances  he 
has  charged  for  fees  to  counsel,  several  «ums  of  money 
larger  than  the  amount  of  the  fees  which  were  in  &ct 
paid;  he  denies  the  imputed  fraud,  and  attempts  to 
remove  the  imputation,  by  endeavouring  to  shew  that 
the  overcharges  were  accidental  errors,  arising  fix>m 
mistakes  made  in  the  hurry  of  business,  in  the  absence 
of  necessary  papers,  or  by  the  carelessness  of  clerks; 
and  he  alleges,  that  in  some  instances,  fraud  could  not 
have  been  intended,  because  die  means  of  detection  were 
in  the  power  of  the  petitioner. 

And 
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And  with  respect  to  the  ezpressiont  imputed  to  Mr. 
^M^  when  reniODstrated  witli,  he  denies  any  snch  ex- 
pression with  reference  to  overcharged  fees;  but  says, 
that  with  respect  to  fees  due  to  counsel  and  unpaid,  he 
may  have  said,  "the  fees  remaining  unpaid  is  not  a 
putter  betweeu  you  and  me,  ii  yoa  have  charged  such 
fees  to  your  dients;  but  diat  is  a  matter  between  me 
aodeoanseL" 


It  is  probable  that  some  of  die  erroneous  charges 
may  have  been  onintentioDally  made.  There  are  others 
whicbt  I  confess,  I  find  it  veiy  difficult  to  impute  to 
innocent  mistake.  There  may  have  been  no  design  to 
carry  into  execution  a  systematic  plan  of  fraud,  and  the 
amount  of  all  the  overcharges  which  have  been  admitted, 
or  proved,  is  not  very  considerable ;  but  the  mere  facts 
that  a  solicitor  acting  as  agent  for  his  principal,  has 
dmrged  fees  as  paid,  before  the  same  were  actually  paid ; 
and  has,  in  so  many  instances,  charged  as  pud  for  par- 
ticular fees,  sums  of  money  larger  than  were  ever  really 
paid,  proves  (to  say  the  least  of  it)  such  n^llgence  and 
such  disregard  for  the  accuracy,  which  ought  to  cha- 
ncterise  all  his  transacdons,  and  shews  a  mode  of 
doing  business,  offijrdbg  such  extensive  means  of  com- 
mitting fraud,  and  gives  such  reason  to  distrust  the  in- 
^ri^  of  the  person  guilty  of  such  errors,  that  all  the 
confidence  which  ougbt  to  subsist  between  principal 
and  agent  must  be  destroyed ;  and  without  entering 
Bito  the  particulars  of  each  case,  I  am  of  opinion,  that 
there  is  enough  admitted  and  proved,  to  shew  that  it 
became  the  duty  of  Mr.  Husband  to  his  clients,  to  di»- 
coDtinue  the  employment  oP  Mr.  Smith  as  his  agent. 
And  that  for  the  purposes  of  this  petition,  Mr.  Smi^ 
most  be  considered  to  have  discharged  himself  from  his 
agmcy ;  and  I  am  of  opinion  that  he  must  deliver  up 
to  Mr.  HuAtmd  or  Messrs.  BovrdiUon  and  Sons,  if  Mr. 
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Husband  so  desires  it^  all  the  papers  in  his  hands  as 
agent,  on  an  undertaking  that  they  shall  be  redelivered 
to  him  if  the  Court  shall  so  order. 


It  appears  that  amongst  the  papers  of  which  the 
titioner  took  possession  on  the  12th  o{  December  I84O9 
and  which  he  afterwards  refused  or  omitted  to  retiim 
to  Mr.  Smithj  was  an  indenture  of  mortgage  from  J&iap^ 
man  to  Mr.  Husband^  with  two  memoranda  of  further 
charge.  If  the  indenture  and  memoranda  are  not  do- 
cuments to  be  used  in  any  proceedings,  I  think  that 
they  ought  to  be  restored  to  the  Respondent^  or  de- 
posited in  Court  till  the  bills  of  costs  are  taxed  and 
settled. 


I  have  felt  some  doubt  upon  payment  of  money  into 
Court,  as  to  the  condition  on  which  the  taxation  of  the 
bills  of  costs  is  to  be  ordered.  The  circumstances  are 
such,  that  I  do  not  think  that  I  ought  either  to  require 
the  whole  sum  claimed  to  be  paid  into  Court,  or  to 
confine  the  reduction  to  the  amount  of  the  overcharges 
octually  proved.  But  considering  the  amount  claimed, 
and  the  amount  of  the  overcharges  alleged,  and  making, 
as  I  think  under  the  circumstances  I  am  bound  to  do^ 
very  large  allowances  for  the  possible  case  of  a  solicitor 
who  has  committed  such  errors,  not  being  able  to  sub* 
stantiate  many  other  charges  in  his  bills  of  costs,  I  think 
it  kiot  unreasonable,  that  the  petitioner  should  be  re- 
quired to  pay  into  Court  the  sum  of  lOOOA  And  the 
order  which  I  propose  to  make  is, 

*^  That  the  petitioner  paying  into  Court  the  sum  of 
1000/.)  and  undertaking  to  pay  what  shall  appear  to  be 
due  on  taxation  of  his  bills,  order  Mr.  Smiik  to  deliver 
his  further  bill,  from  the  foot  of  the  last  bill  delivered* 
And  let  the  Master  tax  the  bills,  and  ascertain  the 

amount 
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UDOunt  of  what  is  due  thereon  to  Mr.  Smith,  having  re- 
gard to  the  sunu  of  money  which  have  been  paid,  by 
or  on  behalf  of,  Mr.  Huibatid,  to  Mr.  Smith  on  account 
thereof. 

''And  the  petitioner, or  Mean,  Bourdiibm and  Sods, 
nndotakhig  to  reddiver'  the  papers,  &c.  now  in  the 
ciutody  of  Mr.  Smith  as  agent,  in  case  the  Conrt  shall 
at  any  time  order  them  to  be  redelivered,  it  ia  ordered, 
that  Mr.  Smith  do  deliver  up,  &c.  all  such  papers.  And 
itt.  Smith  is  to  have  liberty  to  apply  for  a  re-delivery  of 
the  pi^ers^  &c.,  whenever  he  shall  be  advised  so  to  do." 

If  this  petidon  had  been  confined  to  the  proper  pl^ect 
of  it,  the  taxation  of  the  bills,  and  the  claim  to  be  re- 
lieved fixHn  paying  money  into  Conrt,  I  should  have 
ordered  Mr.iSmi^  to  pay  the  costs  of  it;  considering 
the  other  subjects  which  have  been  introduced,  and  Uie 
costs  thereby  occasioned,  and  the  difficulty  and  expense 
of  apportioning  the  Icosts,  it  appears  to  me  that  I  ought 
Doi  to  give  any  costs  of  this  pedtion. 

I  cannot  part  with  this  case,  without  stating  my  re- 
gret, that  a  practice  likely  to  lead  to  great  abuse  has 
arisen.  I  had  always  understood,  that  it  was  irregular 
for  counsel  to  receive  from  the  clients  any  sum  of  money, 
except  for  stated  and  specific  fees  for  particular  matters 
(J  business  done^  or  to  be  done.  It  is  quite  obvious, 
that  to  receive  money  generally  on  account  without 
specifying  the  causes  and  matters,  and  each  particular 
fee,  leaves  the  client  open  to  imposition,  in  a  manner 
[hat  might  otherwise  be  avoided.  I  cannot  help  hoping, 
that  the  .circumstances  which  have  occurred  in  this  case, 
however  unfortunate  in  themselves,  may  tend  to  retor^ 
where  necessary,  the  former  course  of  conducting  busi- 
ness between  connsd  and  solicitors. 

Voi-  IV.  y 
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1828. 
June  9. 

1841. 
Jvnc  10. 

Where  there 
is  no  gift  of 
the  undis- 
posed of  re- 
sidue, a  tes- 
tator cannot, 
by  negative 
words,exciude 
one  of  his 
next  of  kin 
from  partici- 
pating in  it. 
A  testator, 
by  his  will, 
cut  off  his 
widow  from 
any  part  of  his 
property,  and 
directed  she 
should  not 
receive  any 
benefit  there- 
from, but  he 
made  no  dis- 
position of  his 
Eroperty : 
[eld,  that 
she  was  never- 
theless en- 
titled to  her 
share  of  the 
undisposed  of 
residue. 


JOHNSON  V.  JOHNSON. 

nnHIS  case  came  on  upon  the  pedtion  of  the  children 
•^  of  Charles  Johnson  for  payment  of  a  sum  of  money 
out  of  Court.  The  following  decision  appeared  to  have 
been  made  by  Sir  L.  Shadaodlj  Vice-Chancellor,  on  the 
9th  of  June  1828,  which  not  having  been  reported,  is 
inserted  on  account  of  its  peculiarity. 

The  will  of  ^he  testator,  Charles  Johnson^  was  in  the 
following  words :  —  "I  direct  that  my  wife  Harriett 
Johnson  and  her  child  Harriett  (whom  I  entirely  dis- 
claim), shall  be  cut  off  from  amf  part  of  my  property^ 
and  shall  not  receive  any  benefit  or  advantage  therefrom^ 
and  appoint  my  daughter  Elizabeth  Johnson^  and  my 
friend  John  Howell^  and  my  brother-in-law  James  Har^ 
risy  executors  of  my  wilL  And  I  direct  that  my  daugh- 
ter Ann  Knighfs  share  of  my  property  shall  be  in  trust 
for  her  separate  use  for  her  life,  and  afterwards  for  her 
children ;  and  my  son  Charleys  share  shall  be  in  trust 
for  him  at  twenty-one,  to  be  applied  for  his  benefit  in 
the  meantime.     As  witness,  &c.'' 

It  will  be  perceived  that  the  testator  made  no  dis- 
position of  his  property  by  his  will,  and  merely  ex- 
cluded his  wife  and  daughter  Harriett.  He  died  leaving 
several  children. 

The  bill  was  filed  by  the  testator's  widow  Harriett^ 
and  her  daughter  Harriett. 

By  the  decree  made  on  the  9th  of  June  1828  (a), 

it  was,  amongst  other  tilings,  declared,  that  the  Plaintifi^ 

^^  the  widow  of  the  testator,  and  his  next  of  kin,  were 

entitled 
(a)  Reg.  Lib.  1887.  A.  fo.  SICK 
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entitled  to  the  clear  reridue  of  the  testator's  personal        1S41. 
estate:,  according  to  the  statote  ofdiMributioD  of  intes-     "^J^j^ 
tat^s  estates."  r. 

I  III  JoHMMR. 

Mr.  Craig  now  appeared  in  support  <^  the  petidon, 
the  Master  of  the  Rolls,  however,  directed  the  peUtioa 
to  stand  over  in  order  to  bring  the  representatives  of  the 
widow  twibre  the  Court 


^T^HE  question  in  this  case  was,  whether  a  deed  exe- 
cuted by  a  married  woman  was  effective  to  charge 
her  separate  estate. 

Under  the  will  of  N,  Bradford,  Mrs.  Jrmsirong  was, 
in  1819,  entitled,  for  her  separate  use  for  life,  to  a  cer- 
tain copyhold  and  leasehold  estate,  subject  however  to  a 
prior  life  estate  therein  given  to  the  testator's  widow.  As 
to  this  property  the  will  provided  no  restraint  against 
anticipation. 

In  April  1 829,  Mr.  Armstrong,  her  husband,  entered 
ioto  a  treaty  with  Mr.  Izod,  to  whom  he  was  then  in- 
debted, for  granting  him  an  annuity  of  50/.  a  year  se- 
cured upon  thb  reveruonary  interest 

By  an  indenture,  dated  the  7tfa  of  Aft^  1829,  end 
made  between  WilHatn  Armstrong  and  Mmy  Arm  bis 
wile  c^  the .  first  part,  Jhod  of  the  second  part,  and 
George  Cox  (a  trustee)  of  the  third  port,  after  reciting 
the  will  of  Bradford  at  considerable  length,  but  (hereby 
merely  shewing  that  Mrs.  Armstrong  was  entitled  for 
ber  separate  use  in  remamder  to  the  leasehold  and  copy- 
Y  2  hold 


joined  her 
niuband  ia  an 
annuity  deed, 
purporting  to 
secure  the 
annuity  on  her 

eitate.    The 
huatand  alone 
coDvejed  the 
teparate  pro- 
put;,  and 
atone  co*^ 
Dan  ted.    The 
wife  entered 
into  no  obli- 
gation, and 
there  appeared 


charge  her  j 
i^>ante 

Held,  that 
her  lepanite 
estate  wai  not 
boisid  bv  the 
deed. 


dso 
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hold  estate  in  question,  and  after  redting  the  death  of 
Bradford^  and  that  William  Armstrong  was  indebted  to 
Lsod  in  20U,  and  that  hod  had  agreed  with  Wittiam 
Armstrong  for  the  purchase  of  an  annuity  of  60L  payable 
during  the  life  of  Mrs.  Armstrongs  and  that  it  had  been 
agreed  that  the  201/.  should  be  considered  as  part  of 
the  purchase-money,  and  that  the  annuity  should  be 
secured  by  Mr.  Armstrongs  warrant  of  attorney,  and  by 
such  assignment  of  Mrs.  Armstrongs  life  interest  as  there- 
inafter contained ;  it  was  witnessed,  that  Mr.  Armstrongs 
alone,  granted  the  annuity,  and  he  alone  assigned  the 
leaseholds,  and  covenanted  that  he  and  his  wife  would 
surrender  the  copyholds  to  Cox.  And  it  was  agreed  *'  be* 
tween  the  parties''  to  the  deed,  that  Cox  should  hold 
the  property  on  certain  trusts  for  securing  the  annuity* 
Mr.  Armstrong  covenanted  that  he  had  good  right,  &c. 
to  assign  the  premises,  and  he  covenanted  for  further 
assurance  on  the  part  of  himself,  and  all  persons  claim- 
ing under  or  in  trust  for  him  or  his  wife. 


The  deed  was  executed  by  Mrs.  Armstrong ;  but  it 
will  be  observed  that  she  neither  joined  in  the  operative 
part,  nor  in  the  covenants  or  engagements  contained  in 
the  deed. 

The  widow  afterwards  died. 


The  Plaintiff  had  a  charge  on  such  part  of  the  se- 
parate estate  of  Mrs.  Armstrong  as  was  unfettered  by 
a  restraint  against  anticipation  (a),  under  a  deed  dated 
in  1832,  and  therefore  subsequently  to  that  of  hod^  and 
he  contested  with  the  assignees  of  hod  the  validity  of 
the  annuity  of  50/.,  so  far  as  it  affected  Mrs.  Armstrongs 
separate  estate.  The  case  now  came  on  upon  exceptions 
to  the  Master's  report  taken  by  the  assignees  oi  lzod» 

Mr 
(«)  1  Btavans  1.,  and  4  Myl,  ^  Cr.  377. 
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'Mx.KinderJey  and  Mr.  WiUrrahamt  for  the  assignees       1841. 
of  /zn^  coDtended  that  no  particulEr  form  of  words     ^'^T''^^^ 

_  ...  TULLSTT 

were  necessary  to  eSect  an  equitable  assignment,  and  p, 

that  Mrs.  Ana^rong  being,  as  to  her  separate  esute,  a    Awistrojio. 
feme  caoert,  her  joining  in  the  deed  was  sufficient  to 
create  a  cJiarge  on  that,  which  alone,  she  had  a  power 
of  chaij^D^  viz.  her  separate  estate.    The;  cited  Wain- 
vright  T.  Harditty,  {a) 

Mr.  Pembertm,  Mr.  Teed,  and  Mr.  Haig,  for  the 
Pluntiff.  It  is  impossible  that  any  claim  can  be  esta- 
blished against  the  separate  estate  of  Mrs.  Arm^nmg  in 
respect  of  the  annuity.  The  whole  of  the  transaction 
and  the  deed  itself  shews,  that  the  parties  were  pro- 
ceeding  on  the  supposition  that  it  was  the  interest  of 
the  husband  alone  which  they  were  dealing  with,  and 
whid)  was  the  subject  of  the  contract.  The  efiect  of 
Uie  deed  is  not  to  touch  the  separate  estate,  but  to  pass 
the  interest  supposed  to  exist  in  the  husband.  A  mar- 
ried woman,  having  a  separate  estate,  may  undoubtedly 
deal  with  it  as.&  feme  sole,  but  unless  she  contracts  in 
that  character  her  deed  is  wholly  void.  To  charge  her 
estate  apt  words  must  be  used,  and  the  onus  of  proving 
the  intention  of  creating  a  charge,  lies  on  the  party 
ailing  it. 


The  annuity  deed  is  also  invalid  under  the  Annuity 
Act,  and  has  not  been  duly  proved  JMfbre  the  Master. 

Mr.  Wrt^,  for  Mrs.  ArmiiroHg. 

Mr.  Kindersiey,  in  reply.  That  it  was  intended  to  bind 
the  separate  estete,  is  shewn  from  the  fact  of  Mrs.  Arm- 
tlrong's  joining  in  the  deed,  otherwise  it  would  have  been 
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useless.  It  is  tberem  stated  to  have  been  agreed  *'  be- 
tween the  parties  "  (of  whom  Mrs.  Armstrong  was  one), 
that  Cor  should  bold  the  proper^  io  trost  to  secure  tbe 
annui^ ;  this  clearlj  shews  an  intention  to  charge 
that  estate,  which  was  squmte  property,  and  which 
could  not  be  efiected  by  the  husband's  act  alonc^ 

The  Master  oft^  Rolls. 

The  case  comes  on  npon  exceptions  to  the  Master's 
report,  on  which  it  is  contended  by  the  assignees  of 
Izod,  that  even  if  the  deed  be  proved,  and  has  all  the 
requisites  of  a  valid  deed  of  this  nature,  yet  still,  upon 
its  true  construction,  it  is  not  such  a  deed  as  can  be 
considered  as  binding  tbe  separate  estate  of  this  lady. 
Now  assuming  the  validity  of  the  deed,  and  that  it 
has  been  duly  proved,  there  never  was  a  deed  in  which 
it  appeared  more  apparent  what  it  was  the  intention  of 
one  of  the  parties  to  grant  It  is  perfectly  clear  that 
Armstrong  was  to  grant  hb  own  interest,  though  he 
covenanted  for  himself  and  his  wife. 

The  qnestion  is,  whether  the  separate  estate  of  Mrs. 
Armstrong  is  to  be  bound  by  this  deed.  If  she  bad  been 
a  covenantiog  party,  I  apprehend  it  would  clearly  create 
a  charge  upon  her  sqiarate  estate,  or  ev^n  if  the  deed 
had  recited  an  agreement  that  she  should  be  a  surety 
for  her  husband,  and  that  her  separate  estate  should 
be  made  liable  to  this  annuity,  I  apprehend,  that  the 
Court,  according  to  all  the  rules  upon  which  it  acts, 
would  have  held  that  tbe  deed  extended  far  enough  to 
bind  her  separate  estate  and  create  a  chaige  thereon, 
although  there  might  not  have  been  any  formal  words 
to  that  effect.  But  the  only  circumstance  relied  on 
in  this  case,  is,  that  Mrs.  Armstrong  was  a  party 
to  the  deed.  I  apprehend  however  it  was  not  ber  es- 
tate, but  the  right  and  interest  of  ber  husband  in  her 
right. 
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right,  which  the  parties  had  in  their  contemplation ;  and        1 841. 
I  cannot  possibly  read  this  deed  without  seeing  that  the     '^^^v^^^ 
party  who  prepared  it,  himself  supposed  that  it  was  the  9. 

interest  of  the  husband  in  the  estate  of  the  wife  that  he   Armstrong. 
was  dealing  with.    There  is  nothing  which  can  bear  a 
contrary  construction;  the  husband  alone  grants  and 
conveys,  and  he  alone  covenants  that  she  shall  do  cer- 
tain acts. 

It  is  perfectly  clear  that  when  a  woman   has   pro- 
perty settled  to  her  separate  use,  she  may  bind  that  pro- 
perty without  distinctly  stating  that  she  intends  to  do  so. 
She  may  oiter  into  a  bond  (a),   bill  (i),   promissory 
note  (r),  or  other  obligation  {d),  which,  considering  her 
state  as  a  married  woman,  could  only  be  satisfied  by 
means  of  her  separate  estate;  and,  therefore,  the  in- 
ference is  conclusive,  that  there  was  an  intention,  and  a 
dear  one  on  her  part,  that  her  separate  estate,  which 
would  be  the  only  means  of  satisfying  the  obligation 
into  which  she  entered,  should  be  bound.     Again,  I 
ai^rehend  it  to  be  clear,  that  where  a  married  woman 
having  separate  estate,  but  not  knowing  perfectly  the 
nature  of  her  interest,  executes  an  instrument  by  which 
she  plainly  shews  an   intention  to  bind  the  interest 
which  belongs  to   her,   then,  though   she  may  make 
a  mistake  as  to  the  extent  of  the  estate  vested  in  her, 
the  law  will  say  that  such  estate  as  she  may  have  shall 
be  bound  by  her  own  act.     But  in  a  case  where  she 
enters  into  no  bond,  contract,  covenant,  or  obligation, 
and  in  no  way  contracts  to  do  any  act  on  her  part :  — 

where 

(a)  Hidme  v.  TVmwil,  1  B.  C.  C.  (d)  Murray  v.  Barlee,  4  Sim. 

l5.;Heaiieyv.Tkomat^l5Vet.  82.,  and  3   M^.  4'  K.  809.; 

596.  Oweru  v.  DtckeTUon^  Cr,  4"  Ph. 

(h)  Coppm  ▼.  Gray,  I  Y,  ffC.  4S.,  and  Crotby  ▼.  Churchy  3  Bea- 

(If.  C.)  805.  Mm,  4S5. 

(c)  Biiilpm  ?.  CSarke,  17  Vet. 
365,;  F^Mw.S(noie^4Busi.llS. 
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where  the  instrument  which  she  executes  does  not  pur- 
port to  bind  or  to  pass  any  thing  whatever  .that  belongs 
to  her,  and  where  it  must  consequently  be  left  to  mere  in- 
ference^ whether  she  intended  to  affisct  her  estate  in  any 
manner  or  way  whatever,  the  case  is  entirely  diflferent 
either  from  the  case  where  she  executes  a  bond,  promis- 
sory note,  or  other  instrument,  or  where  she  enters  into 
a  covenant  or  obligation  by  which  she,  being  a  married 
woman,  can  be  considei*ed  as  binding  her  separate  estate* 
Though  Mrs.  Armstrong  was  a  party  to  this  deed, 
there  is  nothing' in  it  which  shews,  on  her  part,  an  inten- 
tion to  bind  her  separate  estate;  on  the  contrary,  the 
conveyance  and  agreement  is  wholly  on  the  part  of 
the  husband.  Unless  it  can  be  shewn  that  Mrs.  jtrrU' 
strongj  acting  entirely  independent  of  her  husband, 
voluntarily  joined  him  in  a  deed,  and  contracted  or 
covenanted  to  bind  her  separate  estate,  the  claim  against 
her  cannot  be  maintained.  To  create  a  charge  she  must 
either  enter  into  some  obligation  which  can  only  be 
satisfied  by  resorting  to  her  separate  estate,  or  must 
convey,  or  agree  to  convey,  some  benefit,  estate,  or 
interest  belonging  to  her  in  her  separate  character. 
My  opinion  is,  that  her  separate  estate  is  not  bound 
by  the  deed.  The  exceptions  must  therefore  be  over- 
ruled, and  the  Master's  report  confirmed. 
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The  CorporaUon  of  ARUNDEL  v.  HOLMES.        ^^Jf «.  19. 24. 
HOLMES  V.  The  Corporation  of  ARUNDEL.  '^"^-  '^• 

nnHE  first  was  a  suit  by  the  corporation  agfdnst  tlie  Bill  bv  a  cor- 

"^  lessee,  and  the  second  a  cross  suit  by  the  lessee  po"^tion»  to 

•^  ,  nave  a  lease 

against  the  corporation,  for  the  purpose  stated  in  the  ofthecorpo* 
jadgment  of  the  Court.  .        ^^^.^^ 

vered  up,  as 

Mr.  Pemberton,  Mr.  Beikelly  and  Mr.  Rogers^  for  the  jhe'^iyj";!?!*.    j 

corporation.  Corporation 

Act  (5  & 
6  IV.  4.  C.76.) 

Sir  C  fVeikerell  and  Mr.  Wray^  for  the  Defendant  dismissed  with 

Ur  »>>/f»«<  costs,  on  the 

Mr.  Holmes.  gro^n^l  j^at 

the  objection 

"■'■""■■■"^"^■^■^^■""  was  legal,  and 

that  the  ques- 

i^.ia        The  Master  of  the  Rolls.  tion  of  its  va- 

lidity ought  to 

This  case  comes  on  upon  bill  and  cross-bill.     The  **®.  ^}  ^^}^^' 

■  ,  rained  at  law. 

original  bill  was  filed  by  the  corporation  of  Arundel  for      Cross  bill 
the  purpose  of  having  it  declared,  that  the  Defendant  ^^  have  aTki- 
was  bound  to  make  and  declare  his  optiooi  either  to  ({uisltion  find- 
restore  the  lands  held  by  him  under  a  lease  from  the  collusive  ^^^ 
corporation,  or  to  pay  an  additional  rent  for  the  same:  q»»!ihed,  and 

delivered  up 

—  that,  in  the  one  event,  he  might  be  ordered  to  re-  to  be  can- 

store  and  reconvey  the  land  to  the  corporation,  an4  ||fp^'^*^j°**'^jS 

deliver  up  the  lease  now  held  by  him,  and  account  for  fhiudulent, 

a  proper  rent;  or,  in  the  other  event,  that  he  might  pay  cosTs^on  the 

the  additional  rent  due  on  the  footing  of  the  lease,  and  ground  of 

such  indorsement  as  he  might  have  made  thereon,  diction. 
The  cross  bill  prays,  that  if  the  lease  in  question  shall      A  cause  and 

*  *  cross  cause 

be  held  to  be  within  the  Municipal  Corporation  Regu-  being  dift- 

lation  "TW 

costs,  Held, 
that  the  cotts  of  evidence,  taken  in  the  former  cattie,  but  uied  in  both,  should  be 
pud  for  in  the  cause  in  which  it  was  taken. 
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lation  Act  (a),  or  if  the  Court  should  have  jurisdiction 
in  respect  thereof,  it  may  be  declared  that  the  lease  is 
valid: — that  the  inquisition  mentioned  in  the  pleadings 


(a)  5&6  W.  4.  c.  76.  #.  94. 
97.  The  ninety-fourth  section 
of  this  act  is  as  follows :  ^ 

''And  be  it  enacted,  that  it 
shall  not  be  lawful  for  the  council 
of  any  body  corporate  to  be 
elected  under  this  act  to  sell, 
mortgage,  or  alienate  the  lands, 
tenements,  or  hereditaments  of 
the  said  body  corporate,  or  any 
part  thereof,  except  in  pursuance 
of  some  covenant,  contract,  or 
agreement  bond  fide  made  or  en- 
tered into  on  or  before  the  5th 
day  of  June  in  this  present  year 
(1835),  by  or  on  behalf  of  the 
body  corporate  of  any  borough, 
or  of  some  resolution  duly  en- 
tered in  the  corporation  books 
of  such  body  corporate  on  or 
before  the  said  5th  day  of  Jtme^ 
or  to  demise  or  lease,  except  in 
pursuance  of  some  covenant, 
contract,  or  agreement  bona  fide 
made  or  entered  into  on  or  be- 
fore the  said  5th  day  of  June^ 
by  or  on  the  behalf  of  such  body 
corporate,  or  in  pursuance  of 
some  resolutions  duly  entered 
ia  the  corporation  books  of  such 
body  corporate  on  or  before 
the  said  5th  day  of  June^  or 
except  in  the  cases  hereinafler 
mentioned,  any  lands,  tenements, 
or  hereditaments  of  such  body 
corporate,  or  any  part  thereof, 
or  to  enter  into  any  new  cove- 
nant, contract,  or  agreement 
(except  in  the  cases  hereinafter 
mentioned)  for  demiibg  or  leas- 
ing any  such  lands,  tenements, 


or  hereditaments^  or  any  part 
thereof,  for  any  term  exceeding 
thirty-one  yean  firom  the  time 
when  such  lease  shall  be  made, 
or  if  made  in  punoanoe  of  a 
previous  agreement,  then  firom 
the  time  when  such  agreement 
shall  have   been  entered  into; 
and  in  every  lease  which   the 
said  council  is  not  hereby  re- 
strained from  making,  there  shall 
(except  in  the  cases  hereinafter 
mentioned)    be    reserved    and 
made  payable  during  the  whole 
of  the   term    thereby  granted, 
such  clear  yearly  rent  as  to  the 
coundl  shall  appear  reasonable, 
without  taking  any  fine  for  the 
same." 

The  ninety-seventh  section  is 
as  follows:— ^  And  be  it  enacted, 
that  it  shall  be  lawful  for  the 
council  first  to  be  elected  in  any 
borough  under  the  provisions  of 
this  act,  to  call  in  question  all 
purchases,  sales,  leases,  and  de- 
mises not  made  in  pursuance  of 
some  such  bond  fide  covenant, 
contract,  agreement,  or  resolu- 
tion  made   or  entered  into  as 
aforesaid  before  the  said  5th  day 
of  Juney  and  all  contracts  for  the 
purchase,  sale,  lease,  or  demise 
of  any  lands,  tenements,  and  here- 
ditaments, and  all  divisions  and 
appropriations   of  the   monies, 
goods,  and  valuable   securities, 
or  any  part  of  the  real  or  per- 
sonal estate,  of  which  on  or  be- 
fore the  5th  day  of  June  in  this 
present  year,  the  body  corporate 

of 
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was  itragular,  and  a  firaaduleDt  contrivance  by  the  cor- 
poration, and  ou^t  to  be  quashed,  and  may  be  deli- 
vered up  to  be  cancelled :  —that  the  corporation  may 

be 


said  council  h  empowered  to 
Bummon  and  call   before  such 
jury  all  persons  having  the  cus- 
tody and  possession  of  any  deed 
or  agreement  concerning  the  said 
lands,  tenements,  hereditaments, 
and  premises  made  or  entered 
into  since  the  said   5th  day  of 
Juncp  and  to  cause  all  such  deeds 
and  agreements  to  be  produced 
before  the  smd  jury,  and  examined 
by  them,  and  to  examine  upon 
oath  every  person  who  shall  be 
thought   necessary   to  be  exa- 
mined (which  oath  the  mayor  is 
hereby  empowered  to  adminis- 
ter); and  the  council  shall,  by 
ordering  a  view  or  otherwise, 
use  all  lawful  means  for  the  in- 
formation as  well  of  themselves 
as  of  the  said  jury  in  the  pre- 
mises; and  the  jury  shall  find 
the  value  of  the  said  lands,  tene- 
ments, hereditaments,  and  pre- 
mises,  and    the    consideration 
which  shall  have  been  given,  and 
also  that  which  ought  of  right  to 
have  been  given  for  the  pur- 
chase, sale,  lease,  demise,  or  a[)- 
propriation  thereof,  according  to 
the  terms  of  such  purchase,  sale, 
lease,  demise,  contract,  or  ap- 
propriation, and  taking  into  ac- 
count all  the  circumstances  un- 
der which  the  same  shall  have 
taken  place ;  and  if  the  jury  by 
their  oaths  shall  find  that  no 
consideration,  or  a  consideration 
less  than  that  which  they  shall 
favre  lo  found  to  be  the  value 

which 


1841. 


The 
Corporation 
of  Arum  DEL 

V, 
HoUfBS. 


of  wfaicb  they  are  the  council, 
whether  in  their  own  right  or  as 
trustees  for  charitable  or  other 
purposes,  was  sdsed  or  possessed, 
which  shall  have  been  made  or 
contracted  between  the  said  5th 
day  ofJtme^  and  the  day  of  the 
declaration  of  thdr    election; 
and  for  that  purpose,  if  it  shall 
appear  to  the  siud  council  that 
there  is  ground  for  believing  that 
any  such  purchase,  sale,  lease, 
or  demise,  or  such  contract,  or 
sach  division,  or  appropriation 
of  the  premises,  was  collusively 
made  for  no  consideration,  or 
for  an  inadequate  consideration, 
it  shall  be  lawful  for  the  council 
of  such  borough,  at  any  time 
within  six  calendar  months  next 
after  the  first  election  of  coun- 
dllors  under  this  act  shall  have 
been  declared  in  such  borough, 
upon  notice  of  their  intention 
being  first  given  in  the  London 
CroxtUe,  and  also  affixed  on  the 
outer  door  of  the  town  hall  or 
in  some  public  place  within  the 
borough,  to  cause  the  value  of 
the  kmds,  tenements,  herecfita- 
ments,  and  premises  in  question 
to  be  inquired  of  and  found  by 
ajury  of  twelve  indifferent  men 
o{  the  county  in  which  or  ad- 
joining to  which  in  the  case  of 
Berwick'Upon^Thpeed,  and  of  all 
counties  of  cities  and  towns  cor- 
porate, such    lands,  tenements, 
hereditaments,  or  premises   do 
He;  and  in  order  thereto,  the 
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1841.  be  restrained  from  proceeding  at  law  to  recover  pos- 

^"^^^/^^^  session  of  the  lands  comprised  in  the  lease ;  and  that  the 

CoTporetioD  FlaintifF  may  be  declared  entitled  to   be  paid  certun 

of  Abuhdbl  smug  paid  by  bim  for  the  use  of  the  corporation. 

HOLMBS. 

The  case  is,  that  the  corporatbn  of  Anmdd  granted 
a  lease  of  certain  corporation  lands  to  Mr.  HalmeSt  oa 

the 


which  ought  therefore  to  hare 
been  given,  (hall  hare  been  col- 
Ituivel]'  given,  or  coDtracted  to 
be  given,  hy  the  termi  of  any 
•uch  purchobe.  Bale,  leaie,  de- 
mite,  contract,  or  appropriation, 
the  party  to  such  purchase,  ule, 
leaie,  demiae,  contract,  or  ap- 
propriation, (hall  have  his  op- 
tion, dther  to  reconvey  and 
restore  the  lands,  tcaementa, 
hereditaments,  and  premifei  in 
question,  and  to  abandon  the 
contract  to  which  he  shall  have 
been  party,  upon  receipt  in  each 
case  of  the  consideration,  if  any, 
which  he  shall  have  given  for 
the  (aroc,  or  to  give,  therefore, 
in  each  case  such  additional 
con^deration,  so  that  the  whole 
consideration  given  shall  be  that 
which  ought  of  right  to  have 
been  given,  so  fuund  by  the  jury 
as  aforeeaitl ;  and  in  eveij  such 
case  as  last  aforesaid,  the  addi- 
tional consideration  given,  or  to  - 
.  be  given,  shall  be  indorsed  on 
the  original  deed  or  convey- 
once;  and  unless  he  shall  so  do 
within  one  calendar  month  next 
after  the  finding  of  the  jury, 
every  such  purchase,  sale,  lease, 
demise,  contract,  and  convey- 
ance diall  be  absolutely  void 
and  of  none  efiect  as  against 
the   laid    body  corporate    and 


and  in  eveiy 
case  in  whidi  any  such  contnwt 
shall  have  been  abandoned  •• 
aforMaid,  or  in  which  any  such 
purchase,  sale,  lease,  deniite, 
contract,  or  conveyance  shall 
become  void  and  of  none  effitct, 
under  the  provisions  of  this  act, 
the  party  who  would  otherwise 
have  bad  the  benefit  of  the 
same  shall  be  remitted  to  his 
former  estate,  title,  and  interest 
(if  any)  in  the  premises,  as  if  no 
such  contract,  purchase,  tale, 
lease,  or  demise  had  been  made 
or  entered  into;  and  for  aum- 
moningandretumingHich  juries, 
and  for  imposing  fines  on  the 
sheriff)  his  deputy,  baililT,  or 
agent,  and  on  the  persons  lum- 
moned  and  returned  on  the 
■aid  jury,  and  on  any  person 
required  to  give  evidence  who 
shall  in  this  behalf  contravene 
the  provisions  of  this  act,  the 
council  of  every  such  borough 
shall  have  all  the  powers  given 
in  that  behalf  to  the  trustees  or 
conunisnooers  of  any  turnpike 
road,  by  an  act  made  in  the 
third  year  of  hii  late  Majesty 
George  the  Third,  intituled  Att 
Ad  to  awmd  lit  genertU  lawt 
now  in  btmgfor  reg;»Uatmg  lant' 
piie  Toadt  in  that  part  of  Gnat 
BritMD  e^led  Enghmd,"  &c. 
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the  14th  day  of  Jtdy  1885;   and  that  the  borough        1841. 
oouDcil,  first  elected  under  the  Municipal  Corporation     ^"^ijnf^^ 
Regulation  Act,  conceiving  themselves  to  be  entitled  to     Corporation 
call  the  lease  in  question,  took  proceedings,  under  the    ®^  Arundel 
ninety-seventh  clause  of  the  act,  to  have  the  value  of      Holmes. 
the  land  inquired  of  and  found  by  a  jury :  that  an  in* 
quisition  was  accordingly  held :  that  the  jury  found  that 
the  rent  reserved  by  the  lease  was  less  than  the  real 
value,  and  that  the  lease  was  collusively  granted.    That 
the  corporation,  thereupon,  called  on  Mr.  Holmes^  either  ^ 

to  restore  or  reconvey  the  land,  or  to  make  an  indorse- 
ment on  the  lease,  acknowledging  his  liability  to  pay 
the  additional  rent  found  by  the  jury  to  be  the  real 
value ;  and  Mr.  Holmes  having  neglected  to  take  any 
notice  of  this  demand,  the  bill  is  filed  to  obtain  the 
relief  I  have  stated. 

On  the  other  hand,  Mr.  Hohnes  alleges,  that  his 
lease,  being  a  lease  at  rack  rent,  is  not  within  the  mean- 
ing of  the  act :  that  the  inquisition  was  unfairly  con- 
ducted, the  corporation  having  refused  to  summon  wit- 
nesses for  the  lessees,  and  having  omitted  to  bring  to 
the  consideration  of  the  jury  many  circumstances  mate- 
rial to  the  due  consideration  of  the  case ;  and  that  the 
snlgect  not  being  fairly  brought  under  the  consideration 
of  the  jury,  the  inquisition  is  invalid,  and  not  only  can- 
not be  made  the  foundation  of  any  relief  in  this  Court, 
but  ought  to  be  declared  invalid,  and  ought  to  be  deli- 
vered up. 

For  the  corporation,  it  is  said,  that  under  the  pro- 
visions of  the  act,  the  lease  is  either  void  altogetheri 
both  at  law  and  in  equity,  or  it  is  void  in  equity  only ; 
that  if  it  be  void  in  equity  only,  the  Plaintiffs  ai*e 
entitled  to  a  reconveyance  or  surrender;  and  that  if 
it  be  void  altogether,  they  are  entitled  to  have  it  deli- 
vered 
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vered  ap  to  be  cancelled  to  prevent  its  remaining  as  a 
cloud  upon  the  title. 

I  am  of  opinion,  that  upon  the  case  stated  by  the 
Plaintiffi,  supposing  the  inquisition  to  be  valid,  and  no 
indorsement  made  upon  the  lease,  the  lease  is,  under 
the  act,  absolutely  void  and  of  none  efiect  as  against 
the  corporation,  and  such  being  the  case,  that  the 
Plainti£&  are  entitled  to  recover  possession  at  law,  and 
need  not  come  into  thb  Court  for  a  reconvqrance. 
The  lease,  though  void,  is  not  invalid  upon  the  face  of 
it,  and  would  therefore,  as  it  appears  to  me,  be  a  docu- 
ment which  the  Plaintiffs  would  be  entitled  to  have 
delivered  up,  if  they  had  it  not  in  their  own  power  to 
have  its  validity  tried  at  law ;  but  if  the  lease  be  void, 
the  corporation  may  bring  their  ejectment,  and  have  its 
validity  tried  at  once;  and  such  being  the  case,  I  think 
that  the  bill  to  have  the  lease  delivered  up  cannot  be 
sustained. (a)  I  am  therefore  of  opinion  that  the  original 
bill  must  be  dismissed;  and,  considering  the  charges 
which  it  contains,  I  think  that  it  must  be  dismissed 
with  costs. 


The  cross  bill  appears  to  me  to  be  open  to  objec- 
tions as  strong  as  those  which  affect  the  original  bill. 
No  relief  is  sought,  except  in  the  event  of  the  Court 
having  jurisdiction  on  the  subject  of  the  lease ;  but  what- 
ever may  be  thought  of  the  lease,  the  inquisition,  whe- 
ther it  has  been  correctly  taken  or  not,  is  a  species  of 
^public  record  or  document  in  the  custody  of  the  cor- 
poration. The  objections  made  to  it  are  all  of  them 
legal  objections,  properly  cognisable  in  another  place ; 
and  I  thmk  that  a  court  of  equity  has  no  jurisdiction  to 

quash 

(a)  See  Strnpson  v.  Lord  HowdeUf  5  MyL  4*  Cr»  97.,  and  the 
cases  therein  referred  to. 
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quash  it»  or  to  order  it  to  be  delivered  up  to  be  can- 
oeUed,  or  to  restrain  proceedings  founded  upon  iL  I 
am  therefore  of  opinion  that  the  cross  bill  must  also  be 
dismissed  with  costs. 

In  the  circumstances  in  which  the  parties  were  placed^ 
it  might  have  been  very  proper  for  either  of  them  to 
have  filed  a  bill  of  discovery.  They  havCt  I  think, 
both  of  them  erred  in  seeking  for  relief  in  this  Court 
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The  whole  of  the  evidence  was  taken  in  the  cross 
cause,  but  was  read  in  both  onuses*  A  question  being 
submitted  to  the  Court  as  to  how  the  costs  of  the  evi- 
dence  should  be  paid, 


lie  Master  of  the  Rolls  said,  that  it  roust  be 
paid  for  in  the  cause  in  which  it  had  been  taken. 
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MINCHIN  V.  NANCE. 

fX^HIS  was  a  suit  for  specific  performaiicei  which  now 
came  on  for  further  directions. 


The  facts  of  the  case  are  fully  stated  in  the  judgment. 

Mr.  Pemberlon  and  Mr.  TennafU^  for  the  Plaintifis,  the 
vendors. 

Mr.  Bethell  and  Mr.  ToiUer^  for  the  Defendants,  the 


Feb.  9. 
Aug.  10. 

The  comple- 
tion of a  con- 
tract having 
.  been  delayed 
for  thirteen 
yean,  the  pro- 
perty became 
deteriorated 
by  dilapida- 
tions.   Held, 
under  the  cir- 
cumstances, 
that  the  loss 
must  fall  on 

the  purchaser,  purchasers, 
as  the  state  of 
the  title  was 
such, that  he 
ought  to  have 
completed  his 
purchase  and 
taken  posses- 
sion. 

In  August 
1828, the 
Plaintiff 
agreed  to  sell 

l^J^y  ^  The  bill  was  filed  by  the  vendors  for  the  specific 
fendant.  The  performance  of  an  agreement  to  sell  the  Crown  Inn  and 
tote^m ."     °*«'  property  at  Portsmouth. 

pleted  on  the  The 

9th  of  Oc- 
tober following,  and  the  purchaser  was  to  be  entitled  to  possession  up  to  that 
time,  and  if  the  purchase  should  not  be  then  completed,  the  purchaser  was  to  pav 
interest  at  5  per  cent,  from  that  day  until  full  payment.  The  abstract  having 
been  delivered,  nil  parties  seemed  to  a^ree  that  a  good  title  was  not  shewn ;  and 
in  November  1828,  the  time  for  completion  was  enlarged  to  the  21st  of  F^truary 
1829,  when  the  purchase  money  was  to  be  paid  without  interest,  and  the  De- 
'^"dant  let  into  possession;  and  if  the  Plaintiff  should  fail  to  make  a  good  title, 
the  deposit  was  to  be  returned,  with  interest  at  4  per  cent,  from  the  9th  of  0<v 
t^er.  The  Defendant  refused  to  complete,  and  in  1829  brought  an  action  for 
his  deposit,  and  the  Plaintiff  filed  his  bill  for  specific  performance.  The  Defendant 
had  not  tjiken  possession,  and  great  dilapidation  had  occurred.  It  was  decided  that 
a  good  title  hnd  been  shewn  in  August  1828.  A  decree  was  made  asainst  the 
Defendant  with  costs;  and  it  was  determined  that  il.  should  sustain  the  loss  by 
dilapidation,  and  should  pay  interest  at  4  per  cent,  only  on  his  purdiase  money 
from  the  time  of  filing  the  bill. 


Mr.  BHggSf  for  trustees. 

The  Master  of  the  Rolls. 

This  was  a  cause  heard  for  further  directions  and 
costs  on  the  Master's  report 
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The  estate  was  advertised  for  and  put  up  to  sale  by        1841. 
aaction  on  the  5th  o(  Augusl^  1828,  subject  to  several     ^TT*^^^^"^^ 
couditions,  and,  amongst  others,  to  the  following :  viz.  v, 

that  the  purchaser  should  pay  a  deposit  of  20  per  cent.  Nance. 
on  the  amount  of  his  purchase-money,  and  sign  an 
agreement  for  pajnoaent  of  the  remainder  on  or  before 
the  9th  day  of  October  then  next,  at  which  time  the 
purchase  was  to  be  completed,  and  the  purchaser  was 
to  be  entitled  to  possession  of  the  premises  purchased 
up  to  that  time.  The  vendors  were  to  pay  all  taxes  and 
outgoings ;  and  if,  from  any  cause,  the  purchase  should 
not  be  then  completed,  the  purchaser  was  to  pay  in- 
terest, at  the  rate  of  5  per  cent  per  annum,  for  his 
purchase-money,  from  that  day  until  its  full  payment. 

James  Sands  and  the  Defendant  Andrew  Nance  be- 
came the  purchasers,  at  the  price  of  6940/.  They  paid 
the  sum  of  1S88/.  as  a  deposit,  and  signed  an  agreement 
in  writing,  for  payment  of  6552L  to  the  vendors,  on  the 
9th  of  October  then  next,  in  case  a  good  title  should  be 
shewn  to  the  premises  purchased. 

An  abstract  of  title  being  delivered  by  the  vendors, 
and  certain  objections  being  taken  to  the  title  as  shewn 
by  such  abstract,  and  both  parties  conceiving  that  a 
good  title  had  not  been  made,  they  came  to  a  new 
agreement  in  writing,  on  the  27th  day  of  November 
1828 ;  and  by  such  agreement,  after  reciting  that  the 
vendors  were  not  prepared  to  make  out  a  proper  title 
to  the  prembes,  it  was  agreed,  1st.  That  the  vendors 
were  to  make  out  a  good  title,  and  procure  all  necessary 
parties  to  join  in  a  conveyance  of  the  estate,  by  the  21st 
of  February  then  next.  2dly.  That  on  a  good  title 
being  made  out,  and  proper  conveyances  executed,  the 
purchasers  were  to  pay  the  remainder  of  their  purchase- 
money  on  the  said  21st  day  oli  February  next,  but  with- 

VoL.  IV.  %  out 
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out.  any  interest  for  the  same ;  and  were  to  be  let  into 
possession  of  the  premises.  Sdiy.  But  if  the  purchasers 
should  require  further  time  for  the  payment  of  their 
purchase-money,  they  should  have  the  option  of  defer- 
ring payment  thereof,  for 'any  period  not  exceeding 
three  calendar  months ;  but  in  that  case  they  should 
pay  interest  thereon,  from  the  said  21st  day  of  February 
at  the  rate  of  4  per  cent,  per  annum.  And  in  case  the 
purchasers  should  elect  not  to  require  further  time,  they 
were  to  be  let  into  possession  of  the  premises  on  the 
said  21st  day  of  February ;  but  the  vendors  were  to 
retain  the  title  deeds  till  the  remainder  of  the  purchase- 
money  should  be  paid.  4thly.  On  the  completion  of  the 
purchase  the  purchasers  were  to  be  allowed  to  deduct 
from  their  purchase-money,  interest  on  their  deposit,  from 
the  9th  day  of  October  until  the  time  of  completing  the 
purchase,  at  the  rate  of  4  per  cent  per  annum ;  and 
also  interest  on  the  remainder  of  the  purchase-money,  at 
the  same  rate  (on  account  of  its*  lying  utiprodtictive),  from 
the  said  9th  day  of  October  up  to  the  thei)  present  time. 
5th1y.  If  the  vendors  should  fail  to  make  a  good  title  to 
the  premises,  and  to  procure  the  necessary  parties  to 
join  in  the  conveyance,  by  the  time  above  appointed  for 
that  purpose,  the  deposit  money  should  be  returned, 
with  interest  at  the  rate  of  4  per  cent,  per  annum,  from 
the  said  9th  day  of  October  last,  until  the  same  should 
be  repaid. 

After  this  second  agreement  had  been  entered  into, 
the  title  was  further  investigated,  and  the  discussion 
continued  till  a  considerable  time  after  the  21st  of 
February  1 829.  Mr.  Rands^  one  of  the  purchasers,  died ; 
and  on  the  8th  o(  June  1829,  the  solicitor  of  Mr.  Nance 
returned  the  abstract  of  title,  and  refused  to  complete  the 
contract;  and  he  afterwards,  in  July  1829,  commenced 
an  action  against  the  vendors,  to  compel  them  to  pay 
back  the  deposit. 

On 
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On  the  2d  of  Naoember  1829,  the  present  bill  was 
filed,  praying  for  a  specific  performance  of  the  contract, 
and  to  restrain  the  Defendant,  Mr.  Nance^  from  further 
proceeding  in  his  action  for  the  deposit. 

The  answer  of  Nance  insisted  that  the  Plaintiffs  had 
not  made  out  a  good  title ;  and  submitted,  that,  even  if 
the  Plaintifi  could  then  shew  a  good  title,  the  Defend- 
ant ought  not  to  be  compelled  to  accept  the  same,  and 
complete  the  contract :  and  the  answer  alleged  that  the 
premise  had  become  dilapidated. 

The  cause  was  heard  on  the  27th  of  Jtdy  1830;  and 
it  was  then  referred  to  the  Master,  to  inquire  whether 
the  Plaintifis  could  make  a  good  title  to  the  estate ;  and 
if  he  should  find  that  they  could,  he  was  to  inquire  at 
what  time  it  was  first  shewn  that  the  Plaintifis  could 
make  such  good  title ;  and  the  consideration  of  further 
directions  and  of  the  costs  of  the  suit  was  reserved. 
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On  the  reference,  many  objections  were  taken  to  the 
title  by  Mr.  Nance.  The  Master  allowed  one  of  them, 
and  thereupon  certified  that  the  Plaintiffs  could  not 
make  a  good  title  to  the  estate*  And  the  Plaintiff 
having  excepted  to  the  report,  the  cause  was  heard  on 
the  exception  on  the  19th  ofjuh/  1831.  On  the  hear- 
ing, the  exception  to  the  report  was  allowed ;  it  was  re- 
ferred back  to  the  Master  to  review  his  report;  and  the 
deposit  was  ordered  to  be  returned.  This  order  was 
affirmed,  on  a  rehearing,  by  the  Lord  Chancellor,  on 
the  16th  o!  January  1832. 

The  Master  having  reviewed  his  report,  to  which  the 
exception  had  been  allowed,  made  his  reviewed  report, 
dated  the  1st  of  December  1832  ;  and  thereby  reported, 
that  the  Plaintifi  could  make  a  good  title  to  the  estate, 

Z  2  and 


SS6 


CASES  IN  CHANCERY. 


1841; 


MiNCHIN 
V, 

Nance,' 


and  that  such  good  tide  was  shewn  on  the  delivery  of 
the  first  abstract  of  title,  by  the  solicitor  of  the  vendors 
to  the  purchasers'  solicitor  (which  was  in  August  1828). 

The  cause  came  on  to  be  heard  for  further  directions 
on  the  22d  day  of  February  1833 ;  and  it  being  then 
represented  that  the  Master's  finding,  as  to  the  time 
when  a  good  title  was  first  shewn,  was  erroneous,  leave 
was  given  to  file  an  exception  to  the  report,  which  ex- 
ception was  filed  accordingly,  and  a  petition  was  pre- 
sented by  Nance  and  Finlayson^  stating  that  the  vendors 
could  not  procure  good  and  sufficient  conveyances  of 
the  estate  to  be  made ;  and  that  the  buildings  on  the 
estate  were  becoming  ruinous ;  and  that  the  petitioners 
were  unwilling  to  take  possession  of  the  premises,  or  to 
run  the  risk  of  commencing  any  repairs  upon  them^ 
until  they  were  assured  of  obtaining  a  proper  and  valid 
conveyance;  and  it  was  prayed,  if  it  seemed  right 
that  the  contract  should  be  performed,  that  the  Plain- 
tifi&  might  cause  a  sufficient  conveyance  to  be  made, 
within  a  limited  and  reasonable  time ;  and  that  an  ac- 
count or  valuation  might  be  taken,  of  the  dilapidations 
which  had  taken  place,  since  the  time,  when,  under  the 
conditions,  the  purchasers  ought  to  have  been  let  into 
possession  thereof,  and  of  the  waste  committed  thereon  ; 
and  that  the  amount  of  the  dilapidations  might  be  de- 
ducted from  the  purchase-money.  On  the  26th  of 
June  1833,  the  exception  was  overruled;  and  it  was 
thereby  determined  that  a  good  title  was  shewn  in 
August  1828 ;  and  the  Court  declared  that  the  Plaintiffs 
were  entitled  to  a  specific  performance  of  the  agreement 
of  the  5th  o(  August  1828,  as  altered  by  the  agreement 
of  the  27th  of  November  1828,  if  they  could  make  a 
proper  conveyance  of  the  estate ;  and  it  was  referred  to 
the  Master  to  inquire  whether  the  Plaintiffs  could  pro- 
cure all  necessaiy  parties  to  join  in  such  conveyance; 

and 
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and  if  they  could,  he  was  to  settle  a  proper  convey*       .1841. 
ance^  and  was  to  inquire  whether  the  premises  had 
so&red  any,  and  if  any,  what  dilapidations;  and  to  what  vT 

extent  in  yalue^  since  the  date  of  the  agreement  of  the  -^^c^* 
5th  of  August  1828,  with  liberty  to  state  special  cir- 
cumstances ;  but  such  inquiry  was  to  be  without  pre- 
judice to  any  question,  whether  the  Plaintiffs  were  liable 
to  pay  or  make  compensation  for  such  dilapidations,  or 
as  to  the  costs  of  the  inquiry. 

When  making  this  order,  with  liberty  to  state  special 
circumstances,  Sir  John  Leadi  intimated  an  opinion, 
that  if  the  purchasers  had  a  substantial  objection  to  the 
conveyance,  and  had  reason  to  think  that  the  objection 
could  not  be  removed,  they  were  not  bound  to  take  pos^ 
session. 

The  Master  made  his  report  on  the  2d  of  March 
1840,  and  thereby  found  that  the  Plaintiffs  could  pro- 
cure all  necessary  parties  to  join  in  the  conveyance  of 
the  premises ;  and  he  settled  a  proper  conveyance  ac- 
cordingly. And  he  found  that  the  premises  were  not 
ia  a  good  state  of  repair  at  the  date  of  the  contract ; 
that  they  had  suffered  great  dilapidations  afterwards ; 
and  that  the  said  dilapidations  were  to  the  extent,  in 
value,  since  the  date  of  the  contract,  of  500/. 

The  report  contains  no  statement  of  any  special  cir- 
cumstances respecting  the  conveyances ;  and  the  report 
tliat  the  vendors  were  able  to  procure  all  parties  to  join 
in  a  proper  conveyance  stands  without  qualification. 

After  the  date  of  this  report,  and  on  the  80th  of 
April  1840,  the  Defendants  Nance  and  Finlaysan  moved 
for  leave  to  pay  into  Court  the  sum  of  5552/.,  the 
amount  of  purchase-money  remaining  unpaid ;  and  it 

Z  S  was 


1 


338 


CASES  IN  CHANCERY. 


1841. 


was  ordered  that  they  should  pay  the  same  into  Cosrt^ 
and  should  thereupon  be  kt  into  possession  of  the 
estate;  but  that  was  to  be  without  prejudice  to  any 
question  in  the  cause.  And  the  money^  when  paid  in, 
was  to  be  invested,  and  the  interest  to  accrue  due 
thelreon,  was  to  be  accumulated. 


The  cause  coming  on  for  iurther  directions  and  costs, 
and  the  Plaintifis  having  finally  established  that  they 
shewed  a  good  title  to  the  property  in  August  1828,  and 
having  proved  that  they  were  able  to  procure  all  proper 
parties  to  convey,  now  ask  that  the  Defendants  may 
pay  interest  according  to  the  contract  of  August  1888, 
except  so  far  as  that  contract  was  varied  by  the  contract 
of  November  1828.  They  insist  that  they  are  in  no 
respect  answerable  for  the  dilapidations  which  have 
taken  place,  and  having  succeeded  in  establishing  that 
they  shewed  a  good  title  before  the  bill  was  filed,  and 
in  maintaining  their  right  to  specific  performance,  they 
claim  the  costs  of  the  suit. 


Primd  faciei  the  Plaintifis  having  succeeded  in  every 
point  which  was  in  question,  are  entitled  to  the  relief  for 
which  they  ask ;  but  the  Defendants  allege,  that  they 
ought  not  to  be  compelled  to  pay  any  interest,  or  more 
than  the  interest,  which  accrued  between  the  date  of 
the  Master's  report,  and  the  time  when  the  purchase- 
money  was  paid  into  Court.  They  claim  interest  on 
the  deposit-money  and  the  amount  of  dilapidations,  with 
interest ;  and  insist,  that,  except  as  to  such  part  of  the 
costs  of  suit  as  arose  firom  a  denial  of  the  Plaintifis' 
right  to  a  specific  performance,  they  are  entitled  to  the 
costs  of  suit ;  and  this  claim,  very  extraordinary,  no 
doubt,  on  the  part  of  a  Defendant,  who  has  wholly 
failed  in  making  out  his  case,  is  founded  on  the  alleged 
construction  of  two  contracts,  on  the  allegation  that  the 
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tide  was  not  good  till  it  was  made  so  by  the  decree^ 
and  that  the  objections  to  the  conveyance  were  not  re* 
Biovedy  till  more  than  ten  years  after  the  date  of  the 
contraot. 


184.1. 
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V, 

Nance. 


The  difficulty  in  the  ca$e  arises  from  the  common 
mistake  mider  which  both  parties  laboared,  with  respect 
to  the  title.  In  the  result  of  the  long  and  expensive 
inTestigation  which  has  taken  place,  it  has  appeared  and 
k  now  established,  that  a  good  title  was  shewn  in  the 
month  of  August  1898;  and,  although  there  was  some 
considerable  difficulty  in  procuring  all  proper  parties  to 
join  in  the  conveyance,  yet  there  is  nothing  in  the  case 
from  which  I  can  infer  that  if  the  title  which  afterwards 
iq>peared  to  be  good,  had  been  accepted,  a  good  con- 
veyance might  not  have  been  procured,  even  within  the 
time  first  limited  for  the  performance  of  the  contract. 
Both  parties,  however,  at  that  time,  concurred  in  the 
opinion  that  a  good  title  was  not  then  shewn,  and  con- 
sequently the  second  contract  was  entered  into.  By 
this,  the  time  for  performing  the  contract  was  enlarged 
till  the  ^  1st  of  February  1829 ;  but  at  that  time,  and  for 
some  time  afterwards,  both  parties,  in  common  error, 
oontinaed  to  think  that  a  good  title  was  not  shewn ;  and 
the  negotiation  for  making  the  title  good  continued,  till 
tt  length,  on  the  4th  of  May  1829,  the  purchasers  sig- 
nified their  intention  of  putting  an  end  to  the  business, 
and  desired  to  have  the  deposit  returned  with  interest ; 
and  the  vendors  desiring  an  answer  to  some  questions 
befoK  making  any  arrangement  for  repayment  of  the 
deposit,  and  being  told  in  reply  that  the  purchasers  en- 
tirely declined  the  purchase,  and  being  afterwards  again 
urged  for  payment  of  the  deposit  money,  with  interest, 
then,  for  the  first  time»  and  on  the  18th  of  May  1829, 
expressed  doubts  whether  the  objections  taken  to  the 
title  were  tenable^  and  stated  thei»  determination  to 
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take  the  opinion  of  counsel  before  giving  a  decisive  an- 
swer  as  to  the  return  of  the  deposit  Mr.  Bands^  one 
of  the  purchasers,  having  died,  it  seems  to  have  been 
hoped  that  the  objections  to  the  title  might  have  been 
waived ;  but  the  deposit  being  still  pressed  for,  and  an 
action  being  threatened  for  the  recovery  of  it,  the 
opinion  of  ^r.  Humphreys,  a  conveyancer,  was  taken 
on  the  6th  oijune  1829;  and  the  vendors,  being  then 
advised  that  they  had  already  shewn  a  good  title,  com- 
municated, to  the  purchasers  their  intention  of  filing  a 
bill  for  a  specific  performance  of  the  agreement,  and  to 
stay  proceedings  in  the  action.  The  answer  of  the 
14th  of  July  1829  to  this  communication  was,  that  the 
solicitor  of  the  purchasers  had  no  objection  to  accept 
service  otsubpoma,  and  so  the  invitation  was  given  for 
the  litigation  which  has  since  taken  place. 


A  good  title  was  shewn  in  Augusl  1828.  If  the  title 
had  been  admitted,  there  is  not,  I  think,  any  thing  to 
shew  that  a  good  conveyance  might  not  have  been  pro- 
cured on  or  before  the  21st  of  February  1829,  the  time 
fixed  by  the  second  contract  And  if  the  vendors  had 
insisted  on  the  title,  as  shewn  by  the  abstract,  there 
seems  to  be  no  reason,  why  the  purchasers  should  not 
have  been  held  responsible  for  not  taking  possession  at 
the  time  when,  under  such  circumstances,  they  ought  to 
have  done. 


But  the  vendors,  instead  of  insisting  on  the  tide  as 
shewn  by  the  abstract,  acquiesced  in  the  objections ; 
and  it  was  not  till  May  or  June  1829,  that  it  occurred 
to  them,  that  the  objections  might  not  be  tenable.  In 
this  state  of  things,  it  does  not  appear  to  me  that  it  was 
the  duty  of  the  purchasers  to  take  possession  at  that 
time.  It  has  since  appeared  that  they  might  have  taken 
possession  with  safety,  and  that  it  was  against  their  own 
interest  that  they  did  not ;  but,  looking  at  their  situation 

at 
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at  the  time  (the  vendors  then  admitting  that  the  title 
was  not  satisfiictorily  made  out),  I  do  not  think  that 
the  purchasers  were  bound  to  take  possession  on  the 
21st  oi  Februaiy  1829,  or  even  after  the  opinion  of  Mr. 
Humphreys  was  communicated  to  them ;  but  I  conceive 
that  the  rights  of  the  parties,  as  declared  by  the  decrees, 
must  be  considered  to  have  relation  to  the  time  when 
the  bill  was  filed,  and  I  think  that,  under  the  very  pe- 
culiar circumstances  of  this  case,  I  must  consider  it  to 
have  been  the  duty  of  the  purchasers  to  tak^  possession 
cm  the  2d  of  NaoenAer  1829,  the  day  on  which  the  bill 
was  filed. 
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Thinking  that  it  must  be  deemed  to  have  been  their 
duty  to  take  possession  on  that  day,  and  that  they  are 
not  answerable  to  the  vendors  for  not  taking  possession 
earlier,  yet,  as  they  might  safely  have  taken  possession 
before,  and  might,  and  in  one  sense  ought  to  have 
known,  from  the  abstract,  that  the  title  was  shewn  to  be 
good,  I  think  that  the  vendors  are  not  to  be  deemed 
answerable  to  them  for  withholding  the  possession,  or 
for  the  consequences  of  their  not  taking  possession ;  and 
on  the  whole,  I  am  of  opinion  that  the  vendors  are  not 
answerable  for  the  dilapidations  which  the  property 
suffered. 

By  the  first  contract  the  purchase  was  to  be  completed 
on  the  9th  of  October  1828,  and  if  from  any  cause  it 
could  not  then  be  completed,  the  purchaser  was  to  pay 
interest  at  5  per  cent  per  annum  firom  that  day  until 
full  payment. 


Under  the  common  error  as  to  the  title,  the  second 
agreement  was  entered  into.  The  time  was  enlarged 
till  the  21st  of  February  1829,  and  on  a  good  title  being 
made,  the  remainder  of  the  purchase-money  was  to  be 
then  paid,  without  any  interest  for  the  same. 

On 
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On  the  sappositioD  diat  a  good  tide  might  be  shewn 
and  possession  given  on  the  Slst  of  Febntanf^  and  that 
the  purchasers  might  reqaire<further  time  for  the  pay- 
ment of  their  purchase-monqr»  they  were  to  have  the 
option  of  deferring  payment  for  three  months  from  the 
21st  of  February^  P&ying  interest  at  4  per  cent*  And 
on  the  completion  of  the  contract,  the  purchasers 
were  to  deduct  from  their  purchase-money,  interest  at 
4  percent*  on  the  deposit  (of  IS^f^L),  from  the  9th  of 
October  to  the  time  of  completing  the  contract,  and  in- 
terest on  the  remainder  of  the  purchase-money,  from 
the  9th  of  October  to  the  27th  of  November  1 828. 


I  think  that  the  effect  of  this  second  contract,  was  to 
supersede  that  part  of  the  first  contract,  which  provided 
for  the  payment  of  interest  on  the  residue  of  the  pur- 
chase-money, at  the  rate  of  5  per  cent. ;  but  it  appears 
to  me,  that  the  vendors  are  entitled  to  interest  on  the 
unpaid  purchase-money,  at  4  per  cent.,  from  the  time 
when,  under  the  circumstances,  it  appears  to  me  the 
contract  ought  to  have  been  completed,  f .  e.  the  filing  of 
the  bill ;  and  that,^  under  the  second  agreement,  the 
purchasers  are  entitled  to  interest,  at  the  same  rate,  on 
the  unpaid  part  of  the  purchase-money,  from  the  9th  of 
October  to  the  27th  of  November  1828,  and  on  the  de- 
posit money,  from  the  9th  of  October  1828  to  the  2d  of 
November  IS29. 

From  the  commencement  of  the  suit  the  purchasers 
have  foiled  in  eve^ry  point;  and  I  am  of  opinion  that 
they  must  pay  the  costs  of  the  suit. 


See  as  to  deteripnUon  of  an 
estate  between  the  contract  and 
its  completion,  Foster  y.  Deacon, 
8  Mad,  394. ;    Binkt  v.  Lord 


Rokebf/y  2  Swtm^  SSS. ;  Fergy^ 
Sony,  Tadman,  ]  Sim,  530.;  Lord 

V.  Stephens^  1  Younge  4"  C 

222. 
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MEYER  V.  MONTRIOU.  August  5.s. 

THIS  was  a  suit  insUtuted  against  trustees  by  their  An  order,  on 
cestui  que  trusts,  for  the  purpose  of  making  them  p^!Zo 

responsible  for  a  breach  of  trust,  in  sellinir  out  and  mis-  Court  by  a 

trustee  of 

applying  the  trust  funds.  trust  funds 

admitted  to 

have  been 

A  motion  was  now  made,  on  behalf  of  the  Plaintiffi,  sold  out  under 

that  Mr*  MorUriau,  one  of  the  Defendants,  might  pay  a  attorn^^  exe- 

8Um  of  5S00/.  into  Ck)urt.  c"t«*  by  him, 

refused,  on  the 
ground  that 

The  fiicts  are  so  fully  stated  in  the  judcrment  of  the  ^l'^''^  was  not 
^  •'  JO  a  suffiaent 

Court,  that  it  is  unnecessary  here  to  repeat  them.  admission  of 

the  misappli- 
cation, and 

Mr.  Pemberton  and  Mr.  HelAerirtgton^  in  support  of  the  trustees 

.1  ^.  being  autho- 

tlic  motion.  r'aed  to  vary 

the  invest- 
!-  ^  ments. 

Mr.  Kinderdey  and  Mr.  Bandally  contra.  in  a  suit 

against  trus- 
tees for  a 

Mr.  Pemberton^  in  reply.  breach  of 

trust,  one  of 
Beaumont  v.  Meredith  (a),    Vigrass  v.   Bhifield  (i),  them  admitted 

CcUis  V.  CoUis  (c),  Bothwell  v.  BotkweU  (c{),  Richardson  had  been  sold 

V.  The  Bank  of  England  («),  and  see  fVyatt  v.  Shar-  ^f^  ^'^weT'of 

rait,  {g)  attorney  ex- 

rpj^  ecutedbyhim 
'^'^  forthepur- 

(«)  S  Fm.  *  B.  180.  •      id)  2  Sim.  t  St.  817.  StoUd^  onn- 

(6)  5  Mad.  en:  ie)  4  M^  *  Cr.  174.  vesting  it  on 

(c)  2  S^m*  365.  (g)  3  Beavan,  498.  more  advan- 

tageous se- 
curidet;  he  stated  that  he  was  not  concerned  in  the  receipt  of  the  produce,  but  he 
had  been  informed  that  it  had  been  received  by  his  co-trustee,  or  by  J.  M,  by  his 
pernussion.  The  settlement  contained  a  power  to  vary  the  investments.  Held, 
that  there  was  not,  on  the  answer,  a  sufficient  admission  to  justify  an  interlocutory 
order  on  this  trustee  for  payment  of  the  money  into  Court. 
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.  The  Master  (f  the  Rolls. 

This  motion  asks  that  the  Defendant}  Mr.  Memtriou, 
may  be  ordered  to  pay  a  large  sum  of  money  into 
Court,  under  the  followbg  circumstances. 

By  a  settlement,  made  in  contemplation  of  the  mar- 
riage, which  afterwards  took  effect,  between  John  Meyer 
and  Margaret  Ancrtm^  several  sums  of  stock  were  settled, 
for  the  benefit  of  the  intended  husband  and  wife,  and 
the  children  of  the  marriage. 

Henry  Matiin  Ancrum^  George  Gilbert  Currey^  and 
George  Meyer  were  the  trustees  of  the  settlement,  which 
contained  powers  to  change  the  trustees,  and  also  to 
change  the  securities,  on  which  the  trust  monies  were 
invested. 


By  deeds,  executed  pursuant  to  the  power  in  the 
month  of  November  1823,  George  Meyer^  one  of  the 
original  trustees,  together  with  William  Ancrum^  and 
the  Defendant  William  Montriou,  became  the  trustees 
of  the  settlement ;  and  the  sum  of  2SS4/.  05.  7d.  3  per 
cent,  bank  annuities,  five  several  sums  of  3648/.  18;.  2^/., 
243/.  Os.  lOd.j  246/.  185.  3e/.,  264/.  25.  9(/.,  and  lOOL 
(making  together  4503/.)  3  per  cent,  reduced  annuities, 
and  the  sum  of  1000/.  navy  5  per  cent  annuities,  were 
transferred  into  their  names,  on  the  trusts  of  the  settle- 
ment. 

In  the  year  1824,  a  part  of  the  reduced  annuities 
(2624/.  135.  5d»)  were  sold,  as  it  is  said,  under  a  power 
of  attorney  granted  to  George  Meyer^  by  the  two  other 
trustees,  William  Ancrnm  and  William  Montriou. 

In  the  year  1825,  the  sum  of  lOBOL  new  4  per  cents., 
into  which  the  1000/.  navy  5  per  cents,  had  been  con- 
verted. 
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▼erted,  was  sold  by  MoniricUj  under  a  power  of  attorney        1841 . 
executed  by  George  Meyer  and  William  Jncrum.  Meter 


And  in  the  year  1826,  the  remainder  of  the  reduced 
annuities  (1878/.  6s.  7c^^)»  and  the  sum  of  2334/.  05.  7d. 
3  per  cent,  bank  annuities,  were  sold  by  George  Meyers 
under  a  power  of  attorney  executed  by  WiUiam  Ancnan 
and  WiUiam  Montrioiu 

The  bill  alleges,  that  the  sums  produced  by  these 
sales  amounted  altogether  to  6882/.  135.  Id.  Mr. 
Moniriou  says,  that,  from  the  information  he  has  re- 
ceived at  the  Bank,  they  amount  to  6300/.  only.  He 
says  further,  that  of  this  sum,  1063/.  165.  9d.  was  the 
produce  of  the  new  4  per  cents,  sold  by  him ;  and  that 
he  duly  applied  1000/.,  part  thereof,  in  a  manner  au- 
thorized by  the  trusts  of  the  settlement ;  and  that  he 
paid  the  remainder  of  the  produce  of  the  new  4  per 
cents.  (6d/i  165.  9d.)  to  John  Meyer. 

The  Plaintifis  allege,  that  the  whole  of  the  6300/., 
with  the  exception  only  of  the  1000/.,  was  misapplied ; 
and  by  this  motion,  they  call  upon  Mr.  Montriouj  to 
pay  into  Court  the  sum  of  5300/. 

It  is  contended  for  Mr.  Montriou^  first,  that  to  what- 
ever extent  he  may  be  made  liable  at  the  hearing,  he 
cannot,  upon  motion,  be  called  upon  to  pay  into  Court, 
more  than  the  money  which  actually  came  to  his  hands, 
and  has  not  been  duly  applied;  and  secondly,  that 
1063/.  165.  9d.  was  the  only  sum  which  came  into  his 
hands;  and  the  sum  of  63/.  165  9</.,  the  only  part  of  it 
which  was  not  duly  applied. 

Mr.  MantrioUf  in  his  answer,  admits  that  all  the 
stocks  in  question  were  transferred  to^  and  standing  in 

the 
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the  joint  names  of  himself  and  George  Mqftr  and  ffS/* 

Ham  Ancntm.  He  says,  that  the  stocks  were  sold  and 
converted  into  money,  for  the  purpose  of  investment  in 
more  advantageous  securities,  yielding  a  large  income. 
That  he  received  the  1068/.  16s.  Sd.,  but  was  in  no  other 
way  concerned  with  the  sales  of  any  of  the  stocks,  (except 
the  navy  5  per  cents.)  than  as  having  joined  in  execut- 
ing powers  of  attorney  for  that  purpose ;  and  was  in  no 
way  privy  to  such  sales,  or  to  the  receipt  of  the  money 
arising  therefrom ;  but  he  has  been  informed,  that  the 
monies  arising  from  the  sale  of  the  other  funds,  were 
received  by  Oeorge  Meyer^  or  by  his  permission,  by 
John  Meyer, 


Mr«  Montriau  has  ^ven  no  satisGuHory  account  of  the 
application  of  the  sums  of  money,  the  produce  of  the 
sale  of  the  trust  stock,  which,  as  he  has  been  informed, 
were  received  by  George  Meyer  or  John  Meyer;  and  if 
the  facts  appear  at  the  hearing,  no  otherwise  than  they 
now  appear,  I  think  that  Mr.  Montriou  will  be  held 
liable  to  replace  the  stock,  which  he  enabled  George 
Meyer  U>%A\  and  the  produce  of  which  shall  not  appear 
to  have  been  duly  applied. 


But  upon  the  answer,  I  do  not  find  that  Mr.  MoU'- 
iriou  admits  any  misapplication  of  those  monies.  He 
gives,  as  I  think,  an  unsatis&ctory  account  of  several 
sums  which  appear  to  have  been  employed  by  Joktg 
Meyer,  and  of  some  investments  in  the  names  of  the 
trustees  of  the  settlement ;  but  there  being  only  an  ad- 
mission that  he  executed  a  power  of  attorney,  whereby, 
in  fact,  he  enabled  one  of  his  co-trustees  to  receive  the 
money,  and  no  admission  that  the  money  was  misap- 
plied, I  am  of  opinion,  that  I  cannot,  consistently  with 
the  practice  of  the  Court,  order  him  to  pay  the  money 
which  has  not  been  in  his  hands^into  Court  « 

The 
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The  case  of  CoUis  v.  CoOis  {a)  was  referred  to  as  an 
authority  for  this  application.     But  io  that  cas^  a  part 
of  the  trast  fand  consisted  of  22S1/.  lOf.  Sd.  S  per  cent, 
bank  annuities,  purchased  with  SOOO^i)  the  amount  of 
Shades  mortgage.   The  trustees  were  Edward  Shackle, 
Bobert  Femelk  and  miliam  Hinds.    On  the  25th  of 
Jme  1825,  Charles  CoUiSf  Matthias  Dupant  Sngf  and 
Henry  King  became  trustees.    The  report  does  not  say, 
that  the  funds  were  transferred  into  the  names  of  the 
new  trustees.     But  in  Jidy  1825  the  stock  was  sold,  and 
Charles  CoUis  and  Matthias  Dupant  King  lent  the  pro- 
duce to  Henry  CctUs^  on  his  personal  security;    Henry 
King  admitted  the  loan,  but  did  not  admit  that  he  was 
any  party  to  it     The  order  was  made,  on  motion,  for 
payment  of  money  into  Court,  by  Matthias  Dtqiont  King^ 
Henry  CoUiSy  and  Charles  CoUis.    Henry  King  was  not 
included.     Now,  if  the  stock  never'  was  transferred  into 
the  names  of  the  new  trustees,  the  sale  was  made  by 
the  old  trustees,  and  the  case  has  no  application  to  the 
present ;  *and  if  it  was  so  transferred,  the  sale  must  have 
been  made  by  the  new  trustees,  of  whom  Henry  King 
was  one,  and  yet  he  was  not  ordered  to  pay  the  money 
into  Court;  and  the  order  is  no  authority  for  that  which 
is  now  asked. 


^1 


1841. 


Meybr 

V, 
MONTRIOU. 


The  Plaintiffs  all^  that  Mr.  Montriou  appears  by 
his  answer  to  have  received  2500/.,  in  addition  to  the 
sum  of  106SL  \6s.  9^^  the  receipt  of  which  he  dis- 
tinctly admits. 

The  first  sale  of  stock  was  in  October  1824.  The 
sum  sold  was  2624A  1 8^.  5d.  reduced  5  per  cent  an- 
nuities ;  and  supposing  the  fact  to  have  been,  as  Mr. 
Montriou  has  been  informed  it  was,  that  the  money 

was 

(a)  2  Sm.  365. 
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1841.  was  received  by  George  Meyers  or  by  his  permission, 
Meyer  ^^  *^^^  Meyer ;  under  these  drcamstances,  the  state- 
«•  ment  in  the  answer  is,   that  in  or  about  December 

1824,  John  Meyer  advanced  to  Henry  Hoghton  2500/. 
at  interest,  on  the  security  of  hb  bond,  and  a  deposit 
of  two  policies  of  insurance,  one  for  2000A  on  the  life 
of  Hemy  HaghUm,  and  the  other  for  4500^.  on  the  life 
of  Catherine  Meyer^  and  the  lease  of  a  house  in  Kif^s 
Arms  yard. 

Mr.  Montriou  states  that  he  is  unable  to  set  forth, 
whether  or  not  this  sum  of  25002.  was  the  produce  of  the 
trust  funds. 

In  a  subsequent  part  of  hb  answer  he  states  that, 
in  December  1826,  Henry  Hqghion  died ;  that  the  De- 
fendant and  Jeremiah  HoghUm  being  his  executors,  re- 
ceived the  2000/L  due  on  the  policy,  which  was  part  of 
the  security  for  the  25002.  lent  by  John  Meyer  to  Henry 
Hoghton^  and  sold  the  leasehold  house  in  King^s  Arms 
yard,  other  part  of  the  security,  for  500/. ;  that  Henry 
Hoghton  died  insolvent,  and  Jeremiah  Hoghton^  the  co- 
executor  of  the  Defendant,  being  a  large  creditor,  and 
disposed  to  dispute  the  validity  of  the  security  held  by 
John  Meyer^  it  was  agreed  between  John  Meyer,  the  De- 
fendant, and  Jeremiah  Hoghton,  that  only  1000/^  part  of 
the  sum  paid  on  the  policy  for  2000/^  should  be  applied 
in  reduction  of  the  debt  arising  out  of  the  loan  of  2500/., 
and  that  tlie  remaining  sum  of  10002.  should  remain  a 
charge  on  the  other  policy  of  4500/.,  the  remaining  part 
of  the  security.    That  the  1000/.,  part  oF  the  policy  for 
2000/.,  was  accordingly  paid  over  or  duly  accounted  for 
to  John  Meyer.     The  Defendant  then  says,  that  tlie 
policy  for  4500/.  remained  in  his  hands  until  December 
1837,  when  the  policy  was  redeemed,  and  he  received 
the  lOOOA,  which  remained  charged  upon  it     From 

the 
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the  statement,  there  is  considerable  probability  that  the 
S500/.  was  trust  money  ;  but  considering  that  Mr. 
Mmiriou  was  the  solicitor  of  John  Meyer^  and  had  other 
money  transactions  with  him,  and  might  have  had  the 
policy  in  his  hands  as  solicitor,  or  on  other  accounts, 
it  does  not  appear  that  there  is  such  a  statement  of 
&cts  respecting  the  2500/.,  or  any  part  of  it,  as  to 
jastify  me  in  concluding  that  it  was  so  clearly  trust 
money  misapplied,  that  I  ought  to  order  it  to  be  brought 
into  Court. 


JH41. 


Meyer 

V. 
MONTBIOU. 


The  sum  of  171/«  75.  appears  to  have  been  money 
which  it  was  the  duty  of  the  trustees  to  invest  upon  the 
trusts  of  the  settlement.  It  was  received  by  Mr.  Mon- 
trioiij  and  by  him  paid  to  John  Meyer.  If  included  in 
the  notice,  it  should  be  brought  into  Court;  but  if  not, 
I  think  that  the  order  must  be  confined  to  the  sum  of 
6S/.  165.  9d. 


Note.  —  At  the  hearing,  on  the  SOth  of  July  1842,  the  Defend- 
ant Afontriou  failing  to  shew  that  the  funds  sold  out  had  been  pro- 
perly invested,  was  held  liable  to  make  good  the  amount.  See  pott. 
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AprU24.26.  SANDERS  V.  BENSON. 

Nov.  13. 

Liability  of  an  fTlHE  question  in  this  cause  was  as  to  the  liability  of 
s^nee  of  &"  equitable  assignee  of  leaseholds,  who  had  taken 

leaseholds,  in    possession,  to  the  covenants  in  the  lease.    The  defence 

possession,  to    "^  «  ■         .  i.  i  •*•      • 

the  covenants   made  was,  first,  that  there  was  no  liability  in  equity ; 

'°  j^  1^^      and,  secondly,  that,  as  the  breaches  had  occurred  six 

lity  of  an         years  before'  the  filing  of  the  bill,  the  Statute  of  Limit- 
equitable  as-        . .        •  1  ..  J 
signee  of          ations  barred  the  remedy. 

leaseholds  is 

contract,  and  The  facts  are  so  fully  stated  in  the  judgment  of  the 
the  Statute  of  Court,  that,  to  prevent  repetition,  they  are  not  here 
limiu  his  lia-  Stated ;  but  the  reader  is  referred  to  the  first  part  of  the 
fern  SeMhc  judgment.    The  lease  determined  in  18S0,  and  this  bill 

cause  of  suit,  was  filed  in  18S8. 

Bill  dis. 
missed  with- 
out costs,  on  Mr.  Pemberton  and  Mr.  L,  fVigram,  for  the  Plaintifis, 
the  ground  of  ,.    .                  i     ^x  /.     i      .     i.  •  .i.                   •    t  i 
the  Defend-  relied,  as  to  the  Defendant  s  liability  as  equitable  as- 

nn'a^shn^^le  "^  signee,  on  the  cases  of  JenHns  v.  Pariman  (a),  CUne  v, 
case)  raised  Wilberforce  (i),  fVilbon  v.  Ije(mard{c)t  Lucas  v.  Comer- 
plea'l''^''"*'*'  ^^  ford(d) ;  and  as  to  the  defence  of  the  Statute  of  Limit- 

ations,  they  contended,  that  the  Defendant  was  liable  on 
an  equitable  covenant,  and  that  the  Defendant  had  in- 
curred, in  equity,  the  same  liability,  which  he  would 
have  been  subject  to  at  law,  if  he  had  taken  a  legal  as- 
signment. 

Mr.  Kindersley  and  Mr.  Bacon^   for  the  Defendant 
BeJison, 

The 

(a)  I  Keen,  435.  (rf)  5  B,  C.  C.  166.,  and  1  Vei. 

{b)  1  Beavanj  lis.  jun.  255.,  and  8  S&m.  499. 

{fi)  3  Beavan,  373. 
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The  DefendaDt  is  in  no  way  responsible  to  the  Plain* 
tiflb.  He  has  incurred  no  legal  liability,  and  there  is 
no  equity  to  render  him  subject  to  the  claim  of  the 
Plaintiffs. 


1841. 


Sanders 

V, 
BSMBON. 


^he  case  of  Lucas  ▼.  Comerfbrd  does  not  bear  out 
the  principle  which  it  had  been  supposed  was  laid  down 
in  that  case*  There,  the  Defendant  was  in  possession 
and  claimed  the  benefit  of  the  lease,  and  he  merely  dis- 
puted his  liability  in  equity  to  the  covenant  to  repair ; 
he  admitted  his  liability  on  all  the  other  covenants,  and 
'^  submitted  to  perform  and  fulfil  the  same  as  long  as 
he  should  remain  in  the  actual  possession  and  enjoy- 
ment of  the  premises."  (a)  The  case  o(  Flight  v.  Bent'^ 
Itifib)  was  expressly  overruled  by  Moores  v.  ChoaU  {c) 

The  lessor  has  all  he  contracted  for,  viz.,  the  liability 
of  the  lessee,  and  his  other  legal  remedies.  What  right 
can  he  have,  to  acquire  an  additional  security  through  a 
ooDtract  or  dealing  between  two  other  pities,  by  which 
he  is  not  bound.  Not  being  a  party  to  the  contract,  be 
could  not  compel  its  specific  performance  (</),  as  none 
but  persons  parties  to  a  contract  can  be  parties  to  a  suit 
for  a  specific  performance,  (e)  And  the  lessee  might 
release  his  equitable  assignee  without  the  concurrence 
of  the  lessor. 


Possession  does  not  affect  the  question.  In  Jenkins 
V.  Porimanj  the  Court  said,  **  It  does  not  appear  that 
the  fact  of  a  mortgagee  by  assignment  of  a  leasehold  in- 
terest taking  actual  possession  of  the  mortgaged  pro* 
perty,  is  more  important  in  equity  than  it  is  at  law.'' 

If 


(a)  8  iSiM.  504. 

(b)  7Smt.  149. 
(e)  8  Sim,  SOS, 


(d)  lb.  523. 

(e)  Wood  y.  WAUe,  4  Myl.  4* 
(7r.460. 

Aa  2 


352  CASES  IN  CHANCERY. 

1841.       If  the  point  depends  on  the  possession,  then  an  under- 

V~^^^     lessee  would  be  liable  in  equity  for  the  covenants  in. the 
Sanders  . 

V.  original  lease,  but  there  is  no  authority  for  such  a  pro- 

Benson.       «^o:»:^„ 
position* 

Mr.  Pemberton^  in  reply. 


Nov,  15.  The  Master  of  the  Rolls. 

This  bill,  in  substance,  prays,  that  the  Defendant 
Thomas  Starling  Benson  may  be  decreed  to  repay  to  the 
Plaintifis  several  sums  of  money,  which  they  have  been 
compelled  to  pay,  in  consequence,  as  they  allege,  of  Mr. 
Benson  having  neglected  to  perform  the  covenants  of  a 
lease,  in  which  he  was  equitably  interested. 

In  the  year  1769,  Richard  Salwcty^  being  entitled  for 
his  life  to  the  premises  in  question  in  thb  cause,  with  a 
leasing  power,  in  a  manner  not  authorised  by  the  power, 
granted  a  lease  thereof  to  George  Uppom  and  Thomas 
Main^  for  a  term  of  years  which  expired  on  the  19th  of 
July  1830. 

Although  the  lease  was  invalid,  the  title  of  the  lessees 
was  not  disputed,  and  they,  and  the  persons  claiming 
under  them,  continued  in  the  enjoyment  of  the  property, 
paying  the  rent  reserved. 

Subject  to  the  lease,  the  property,  after  certain  devo- 
lutions of  title,  became  vested  in  Thomas  Beale  and  Job 
WaUcer  Baugh.  The  lease  itself,  which  contained  the 
usual  covenants  to  repair,  became  vested  in  Samuel 
SanderSf  under  whose  will  it  passed  to  the  Plaintiffs 
and  Defendants  (except  Thomas  Starling  Benson)^  for 
the  interests  thereby  severally  given  to  them. 

Samuel 
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Samuel  Sanders^  the  lessee^  in  1781,  granted  an  under- 
lease for  fourteen  years  to  James  John  Haig  and  John 
White.  This  underlease  became  vested  in  John  Oxley 
and  Frederick  Teush ;  and  on  the  28th  of  September 
17959  Satuters  granted  an  underlease  of  the  premises  to 
Oadeif  and  Teush^  for  a  term  which  was  to  expire  on  the 
24th  of  Jwie  1830;  and  in  this  underlease,  Oxley  and 
Teush  covenanted  to  keep  the  premises  in  repair,  and 
give  them  up  in  good  repair  at  the  end  of  the  term. 


S58 


1841. 


Sanders 
Bbnsox. 


:, 


The  underlease  was  never  assigned,  and  such  legal 
interest  as  was  given  by  it,  remained  in  Oxlej/  and  Teush 
during  their  joint  lives,  and  after  the  death  of  Oxley^ 
was  vested  in  Teush  alone.  The  beneficial  interest  in, 
or  the  equitable  title  to,  the  underlease,  belonged,  in 
the  first  instance,  to  Oxley  and  Teush  the  underlessees. 
It  afterwards  became  the  property  of  Oxley^  Teush^  and 
John  Ferardf  as  part  of  the  efiects  of  a  partnership 
which  subsisted  between  them;  and,  in  the  year  1809, 
the  persons  beneficially  interested  in  the  underlease 
were  Oxley^  Ferard^  and  Thomas  Green^  who  were  part- 
ners in  the  business  of  vinegar  makers,  and  held  the 
property  comprised  in  the  lease,  as  part  of  their  partner- 
ship efiects.  In  the  beginning  of  the  year  1810,  a  part- 
nership was  formed  between  the  Defendant  Thomas 
Starling  Benson  and  Oxley^  Green,  and  Ferard;  and 
upon  that  occasion,  it  was  agreed,  amongst  other  things, 
that  the  underlease  should  be  taken  as  part  of  the  part« 
nership  effects ;  and  accordingly,  although  the  premises 
were  not  used  in  the  partnership  business,  the  rent, 
arbing  from  them,  was  brought  into  the  partnership 
account. 


It  seems  that,  in  Mai^  1812,  an  underlease  of  the 
premises  was  granted  to  JcAn  James,  and  the  Defendant 
Mr.  Benson  states,  that  thb  underlease  was  not  executed 

Aa  S  by 
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1841.        by  him,  but  by  bis  partners  Oxloft  Green^  and  Ferard 

SAvmsM      °"'y*     ^^^  ^^^^  continued  to  be  brought  into  the  part* 
V.  nersbip  account  during  the  lifetime  of  OjeUy  ;  and  after 

EN80N.  j^j^  death,  to  the  account  of  the  firm  in  which  BensoHj 
GreeUf  and  Ferard  were  partners,  till  the  dissolution  of 
that  firm  in  1820 ;  and,  under  arrangements  made  upon 
and  subsequent  to  the  dissolution,  at  first  between 
Benson  and  Greeti  and  Ferard^  and  afterwards  between 
Benson  and  Green  and  Thomas  Champion^  Mr.  Benson^ 
in  January  1822,  became  entitled  to  the  rents  reserved 
by  the  underlease  granted  to  James  ;  and  he  paid  the 
rent  which,  from  time  to  time,  became  due  to  the  per- 
sons claiming  under  Sanders,  by  virtue  of  the  ander- 
lease  to  Oxley  and  Teusk  of  September  1795 ;  and  in  this 
state  things  remained  until  the  expiration  of  that  un- 
derlease at  Midsummer  18S0. 

The  reversion  in  fee  was  in  those  who  derived  title 
from  Salway.  The  legltl  interest  in  the  lease  granted 
by  Salway^  so  far  as  it  could  be  made  available  for  any 
purpose,  was  vested  in  the  Plaintiffs,  as  claiming  under 
Sanders,  The  legal  interest  in  the  underlease  granted 
by  Sanders,  so  far  as  it  could  be  made  available,  had 
survived  to  Teush,  who  is  said  to  have  died  insolvent; 
die  beneficial  interest  in  the  same  underlease  had  been 
enjoyed  and  dealt  with,  as  partnership  property,  by 
OxUy  and  Teush,  by  Oxley,  Teudi,  and  Ferard,  by  Oxfey, 
Ferard,  and  Green,  by  Benson,  Oxletf,  Green,  and 
Ferard,  and  by  Benson,  Green,  and  Ferard,  successively ; 
and  ultimately,  Benson  alone  became  entitled  to  the  rents 
reserved  by  the  underlease,  which,  during  the  partner^ 
ship  subsisting  between  him  and  Oxley,  Ferard,  and 
Green  had  been  granted  to  John  James. 

Before  the  expiration  of  the  underlease,  great  dilapi- 
dations were  permitted  to  take  place  on  the  property ; 

and 
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and  b  1899,  one  John  Barton^  being  in  the  occapation        1841. 
of  the  premises,  and  having  pulled  down  a  part  of  the     ^J^^^^"*^*^ 
buildings,  the  Plaintifi  filed  a  bill  and  obtained  an  in-  v, 

junction  against  him,  to  restrain  further  waste,  and  in 
this  proceeding,  they  allege,  that  they  expended  a  sum  of 
ISS/.  185. 2d^  which  they  were  unable  to  cbmpel  Barton 
to  repay. 

Very  soon  after  the  expiration  of  Sander^s  under* 
lease,  it  was  the  duty  of  the  Plaintiffs  to  deliver  up  pos- 
sessbn  of  the  property  to  Beale  and  Baugh^  the  owners 
of  the  reversion.  Barton^  who  was  in  the  occupation, 
refused  to  deliver  up  possession  to  the  Plaintiffs,  and 
the  Defendant  Benson  declined  to  interfere.  The  Plain* 
tifis  were  therefore  compelled  to  resort  to  legal  pro- 
ceedings, and  they  ultimately  recovered  possession  from 
Barionj  at  an  expense,  as  they  say,  of  276/.  17«.  W. 
Having  delivered  possession  to  Beale  and  Baugh,  the 
Plaintifis  were  required  to  make  compensation,  and  in 
the  result  of  an  action  prosecuted  against  them,  they 
were  compelled  to  pay  to  Beale  and  Baugh^  for  damages 
and  costs,  6922.  lis.  6d^  and  they  incurred  costs  of  their 
own  to  the  amount  of  159/.  lis.  Id* 

The  Plaintiffs,  by  their  bill,  allege,  that  all  the  acts  in 
respect  of  which  these  several  costs  and  damages  were 
incurred,  were  done  during  the  time  when  the  De- 
|j  fendant  Benson  was  equitable  owner  of  the  underlease 

granted  to  Oxley  and  Teush^  and  whilst  he  was  either  in 
possession  of  the  property,  or  in  possession  and  receipt 
of  the  rents  and  profits  thereof;  and  they,  therefore, 
contend,  that  the  Defendant  Benson  was  bound  to  keep 
the  premises  in  repair,  and  to  deliver  up  the  possession 
on  the  expiration  of  the  underlease :  that  his  neglect 
to  perform  that  duty,  has  occasioned  all  the  loss  and 
expense  which  have  been  incurred  by  the  Plaintiff ;  and 
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Sanders 

V, 

Benson. 


that  he  is  now  liable  to  repay  them;  and  that  is,  in 
substance,  the  relief  sought  by  this  bilL 

The  Defendant  Benson  admits  that  he  had  an  in* 
terest,  at  first  jointly  with  his  partners,  and  afUrwards, 
individually,  in  the  rents  payable  by  the  occapjdng 
tenants;  but  he  denies  that  he  ever  became  lial>Ie  to 
perform  the  covenants  contained  in  the  underlease  to 
OxUy  and  Tetdsh  ;  and  moreover,  he  insists,  that  if  he 
was  ever  liable  to  do  the  acts  intended  to  be  secured 
by  those  covenants,  it  could  only  be  by  an  obligation 
in  the  nature  of  an  assumpsit:  —  that  the  right  of 
the  Plaintiffs,  if  any,  against  him,  accrued  on  the  ex- 
piration of  the  underlease :  —  and  that  the  bill  was  not 
filed  for  more  than  six  years  afterwards.  And  there- 
fore he  insists,  that  the  Plaintiffs*  remedy,  if  any  they 
ever  had,  is  lost  by  the  lapse  of  time. 

Under  the  provisions  of  the  agreement  of  the  1st  of 
January  1810,  and  by  reason  of  the  dealings  with  and 
under  the  lease  to  Oxley  and  Teushf  which  afterwards 
took  place,  I  am  of  opinion,  that  Mr.  Benson  became 
beneficially  interested  in  that  lease.     I  cannot  concur 
in  the  argument  that  he  was  only  entitled  to  an  account 
of  the  rent  by  the  occupier,  without  having  any.  interest 
in  the  premises.     The  Defendant  had,  I  think,  all  such 
beneficial  interest  in  the  estate  as  could  be  acquired 
under  the  lease;  and  having  that  beneficial  interest,  I 
think  that  he  could  not  be  exempted  from  the  duties  or 
burthens  which  appear  to   me,  to  be  annexed  to  the 
beneficial  interest;  but  as  he  never  executed  the  lease, 
or  any  covenant  to  perform  the  covenants  contained  in 
the  lease,  it  does  not  appear  to  me,  that  his  obligation 
was  in  the  nature  of  covenant,  or  special  contract.     I 
think  that  the  Plaintiffs  were  entitled  to  require  Mr. 
Benson  to  perform  bbe  duties  attached  to  his  beneficial 

interest 
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interest  in  the  lease,  but  that  there  being  no  covenantj 
the  remedy  of  the  Plaintiffs  had  no  higher  or  stronger 
foundation  than  simple  contract.  Now  the  beneBcial 
interest  of  Mr.  Benson  ceased  on  the  24th  otJune  1880, 
and  the  bill  was  not  filed  till  the  11th  of  June  1858. 
The  expense  incurred  in  restraining  Barton  from  com- 
mitting further  waste  was  incurred  in  April  1829.  In 
the  ejectment  the  writ  of  possession  was  obtained  on  the 
7th  oi  June  1831;  and  the  right  to  damages  for  dila- 
pidations, accrued  on  the  expiration  of  the  lease.  It  is 
true,  that  the  amount  of  dilapidations  was  not  ascertained 
till  some  time  afterwards,  but  the  right  of  the  Plain- 
tifis  accrued  on  the  expiration  of  the  lease,  and  the  time 
must  be  reckoned  from  that  period.  I  am,  therefore,  of 
opinion  that  the  Plaintiffs,  even  if  they  might  otherwise 
have  been  entitled  to  relief,  are  not  so  entitled,  in  con- 
sequence of  their  having  so  long  delayed  the  filing  of 
their  bill.    And  the  bill  must  be  dismissed. 


S57 


1841. 


Sanders 
Bbnson. 


I  have  considered  the  costs  of  this  case,  which,  prtmd 
facie^  would  belong  to  the  Defendants  ;«and  if  they  had 
put  in  a  plea,  stating  that  point  of  objection  which  has 
prevailed,  undoubtedly,  they  would  have  been  entitled 
to  costs;  but  they  have  put  in  a  long  defence,  and 
stated  that  the  Defendants  had  no  interest  whatever  in 
the  lease,  and  have  raised  points  which,  it  appears  to 
me,  are  not  sustainable.  I  therefore  think  the  justice 
of  this  case  is  satisfied  by  dismissing  the  bill  without 
costs. 
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jj!c]%.  withy  v.  mangles. 

1841. 
July  S8. 

By  the  «ett1&-    ^I^HE  Plaintiff  in  this  cause  claimed  to  be  entitled  to 

mentmadeoD    -■-    the  sum  of  10,0002.  comprised  in  the  settlement 

the  marriage  ,  ,  ^ 

o(E.M,tihe    made  on    the   marriage  of  Henry   Withy  and   Emily 

ultimate  iimit-  Marbles. 

ation  of  per-  ^ 

sonal  property  • 

^nor'^-  %  ^^^  settlement,  dated  the  ^^Ao(  August  1825,  it 
sons  as  at  the  was,  amongst  other  things,  provided,  that  within  six 
death  of  E,      months  after  the  death  of  Robert  Withy  (the  fiither  of 

M.  should  be  the  intended  husband),  his  executors  should  pay  to  the 
her  next  of  «  .     .     i  r>  • 

kin."    E.  M.  trustees  of  the  settlement  the  principal  sum  of  5000/. ; 

a'feth»^*"*  and  that  within  six  months  after  the  death  of  James 

mother,  and  a  Mansles  (the  father  of  the  intended  wife),  hb  executors 

that,  under  ^^^^uld  pay  to  the  trustees  of  the  settlement,  the  prin- 

this  limit-  cipal  sum  of  10,000/.;  and  the  trustees  were  to  invest 

father  mo-  the  two  sums,  and  pay  the  interest  of  the  5000/.   to 

^h"id  *"jlk  Henry  Withy  for  life,  with  remainder  to  Emily  Mangles 

her  next  of  for  her  life,  and  the  interest  of  the  10,000/.  to  Emily 

tenancj!'"'  Mflwgte  for  life,  with  remainder  to  Henty  Withy  for 

By  a  mar-  life;  and  after  the  death  of  the  survivor,  the  trustees 

m^t,  the^      ^^^^  ^  '^^'^  ^^^^  sums,  in  trust  for  the  children  of  the 

wife's  portion  marriage,  in  such  manner  as  the  parents  or  the  survivor 
was  limited  to-,  •iiiii  .n  i.      !/•■.. 

the  wife  for      ot  them  should  by  deed  or  will  appomt,  and  in  default  of 

**'*^*nT'*'t'^  appointment,  for  the  only  child  of  the  marriage,  if  there 
the  husband  should  be  but  one,  and  if  more  than  one,  in  equal  shares ; 
remainder  to     ^^^  ^®  share  or  shares  to  be  considered  interests  vested 

the  children  of  in  a  son  or  sons  at  twenty-one,  or  in  a  daughter  or 
the  marriage,      it  •  a     i  •  i 

to  be  vested     daughters  at  twenty-one  or  marriage.    And  in  case  there 

at  twenty-one  should 

or  marriage; 

and  in  case  none  should  attain  that  age  or  mnrry,  then  in  trust  for  the  brothers  and 
sisters  of  the  wife  or  their  issue,  as  she  should  appoint,  and  in  default  of  appoint- 
ment, in  trust  for  her  next  of  kin.  Held,  that  the  children  of  the  marriage  were 
not  excluded  from  taking  udder  the  ultimate  limitation. 
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should  be  no  son  I'lTing  to  attain  twenty-one,  and  no 
daughter  living  to  attain  twenty-one  or  be  married,  the 
trustees  were  to  stand  possessed  of  the  two  sums  of 
5000/.  and  10,000/.,  upon  the  trusts  following,  that  is 
to  say :  —  the  sum  of  5000/.,  on  trust  for  the  executors, 
administrators,  and  assigns  of  Robert  Withy^  and  the 
sum  of  10,000/.  in  trust  fqr  such  of  the  brothers  and 
sisters  of  the  said  Emily  Mangles  or  any  of  their  issue,  in 
such  shares  &c.  as  she  should  by  will  appoint ;  and  in 
default  of  such  appointment,  tq>on  trust  for  such  person 
crpersonsy  asj  at  the  time  of  the  death  of  Emily  Mangles^ 
should  be  her  next  of  kin. 

The  marriage  was  duly  solemnized,  and  there  was 
issue  of  the  marriage  one  child  only;  Emilius  Henry 
Wthy^  who  was  born  on  the  5th  of  February  1828.  On 
the  8th  of  February  1828,  the  wife  died,  leaving  that  child 
and  her  father  James  Mangles^  and  her  mother,  her  sur- 
viving; and  in  the  course  of  a  few  days  afterwards, 
viz.  on  the  15th  ot  February  1828,  Emilius  Henry  Withy 
died,  leaving  his  father  and  James  MangleSf  his  grand- 
father and  his  grandmother  surviving. 

Under  these  circumstances,  the  limitations  of  the  two 
sums  of  5000/.  and  10,000/.,  in  default  of  any  child 
living  to  acquire  a  vested  interest,  took  effect;  and  the 
question  in  this  cause  was,  to  whom  the  sum  of  10,000/., 
limited  to  **  such  person  or  persons  as,  at  the  time  of  the 
death  of  Emily  Mangles^  should  be  her  next  of  kin,** 
belonged.  At  the  time  of  her  death,  her  father,  her 
mother  and  her  only  child  were  living. 

The   Plaintiff,  the  legal  personal   representative  of 

Henry  Withy  the  father,  who  died  in  18S7,  and  who  also 

represented  the  child,  insisted  that  the  child  was  the 

sole  next  of  kin,  and  claimed  the  10,000/L  by  virtue  of 

the  limitation. 

The 
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The  Defendants  insisted,  in  the  first  place,  that  by 
the  intentions  of  the  settlement  the  child  was  exdoded ; 
and  that  if  the  child  was  not  excluded,  then  upon  the  con- 
struction of  the  settlement,  the  father,  mother,  and  child 
were  equally  near  of  kin ;  and  taking  as  joint  tenants, 
the  representative  of  the  child,  who  died  first,  was  not 
entitled  to  any  thing. 

« 

Mr.  Tinney^  Mr.  Pemberiotij  and  Mr.  Geldari  for  the 
Pl^ntifi: 


The  questions  in  this  case  are  these,  who^  according 
to  the  law  of  England^  is  to  be  considered  the  next  of 
kin  of  Mrs.  Henry  Withy  living  at  her  death,  and  whether 
the  child  of  a  deceased  person  does  not  take  as  next  of 
kin,  in  priority  of  the  parents  of  the  deceased  ?  '^  The 
nearness  or  propinquity  of  degree  is  reckoned  according 
to  tlie  computation  of  the  civilians."  (a)  By  the  law  of 
England^  as  well  as  by  the  civil  law,  in  the  distribution  of 
an  intestate's  property,  descendants  are  first  entitled, 
then  ascendants,  and  lastly,  collaterals,  [b)  In  the  fourth 
volume  of  Burgees  Commentaries,  the  rule  of  the  civil  law 
is  thus  stated,  **  Although  the  father  and  son  are  distant 
from  the  deceased  in  an  equal  degree,  yet  it  has  been 
seen  that  the  son  is  preferred.  The  respective  degrees 
in  which  a  person  is  of  kin  to  the  intestate,  are  import- 
ant only  when  they  are  of  the  same  line.  But  if  there 
are  claimants  of  different  lines,  the  line  to  which  they 
belong  is  the  first  consideration,  that  oF  the  degree  is 
of  secondary  consideration.  The  descendant  entirely 
excludes  the  ascendant,  and  thus  the  great  grandson, 
who  is  of  the  third  degree,  excludes  the  father  who  is  of 
the  first.    The  inheritance  descends,  rather  than  ascends. 

But 

(a)  2  Black,  Com.  504.  see   Keilway  v.  JCeiitaay,  GUh, 

(6)  4  JBurge*s  Com,  31.,  and      Ch.  Rep.  189. 
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But  on  failure  oF  descendants  ot*  the  deceased,  the 
&ther  and  mother  are  next  called  to  the  succession,  and 
they  exclude  all  collaterals,  except  his  brothers  german 
and  their  children."  {a) 


1841. 


Withy 

V. 
'MANOliBS. 


Again,  by  the  31  Edw.  S.  r.  11.,  administration  is  to 
be  granted  to  the  next  and  most  legal  friends  of  the 
intestate;  and  by  the  21  Hen»  8.  c.  5.  s.  3.,  it  is  to  be 
granted  **  to  the  widow  of  the  deceased,  or  to  the  next 
of  kin,  or  to  both,"  and  administration  is  granted  in  re- 
spect of  interest :  Crooke  v.  Watt,  (b)  And  the  right  to 
the  administration  of  the  effects  of  an  intestate  follows 
the  right  to  the  property  in  them  :  In  re  Gill,  (c)  It  is 
necessary  only  to  see  who  would  be  preferred  in  ad- 
ministration, in  order  to  ascertain  who  would,  as  next 
qfiin^  be  entitled  to  the  property  of  an  intestate.  As 
to  this  Blachione  observes  (</),  **  In  the  first  place,  the 
children,  or  (on  failure  of  children)  the  parents  of  the 
deceased  are  entitled  to  the  administration,  both  of 
which  are,  indeed,  in  the  first  degree,  but  with  us  the 
children  are  allowed  the  preference."  {e)  So,  the  right 
line  is,  in  administration,  always  preferred,  (g)  Thus  in 
SmitKs  Case  (A),  a  mandamus  to  grant  administration  to 
the  father,  in  respect  of  the  son's  estate,  there  being  an 
infant  grandson,  was  refused.  So  the  grandmother, 
being  in  the  right  line,  is  entitled  to  administration  in 
preference  to  the  aunt:  BUzckborough  v.  Darns,  (i) 


Gifts  to  the  next  of  kin,  have  been  held  to  entitle  the 
persons  who  would  take  the  personal  estate  in  case  of 

intestacy 


(a)  4  Burgas  Com.  37. 
{b)  9  yem.  124. 
(e)  1  Hogg.  34^. 
{d)  Com.  voL  2.  p.  504. 
(e)  See  Godolphin't  Orphans 
Legacy,  256. 


(g)  See  12  Mod.  623. 
(h)  2  Strange,  891. 
(i)  1  P.  Wnu.  48., and  \2Mod. 
619. 
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intestacy  under  the  Statute  of  Distributions  {a) ;  and 
expressions  similar  to  that  of  next  of  kin,  have  been 
held  to  mean  the  next  of  kin  under  the  statute.  Thus 
in  CntoNft  v.  Coltnan  (5),  a  gift  ^  to  her  own  family'* 
was  held  to  be  equivalent  to  own  kindred,  and  to  point 
out  the  persons  entitled  under  the  statute. 


The  child  is  not  excluded  under  the  gift  to  the  next 
of  kin  of  the  mother,  merely  because  he  had  a  provision 
under  a  previous  limitation :  Elnuley  v.  Young  (c), 
Pearce  v.  Vincent,  {d) 

Mr.  KindenUy  and  Mr.  Laoat^  for  tlie  representatives 
of  the  &ther  of  Mrs.  Henry  With/^  and 


Mr.  J.  Humphry^  for  the  mother  of  Mrs.  Henry  Withy^ 

By  the  intention  of  the  parties  to  the  settlement,  which 
^*  is  the  truth  and  honour  of  the  case,"  Woodcock  v.  TTie 
Duke  of  Dorset  {e)j  the  children  of  the  marriage  are 
excluded  from  taking  under  the  ultimate  limitation  to 
the  *'  next  of  kin ;"  the  only  provision  intended  for  them 
being  that  which  precedes  the  power  of  appointment 
amongst  the  brothers  and  sisters  of  Mrs.  Henry  Withy : 
Bird  V.  Wood  (g),  Elmdey  v.  Young,  {h) 

Secondly,  under  the  limitation  to  the  next  of  kin  of 
the  wife,  her  father,  mother,  and  child  took  the  10,0002L 


(a)  Jarmmft  PoweWt  Detiits^ 
vol.  1.  p.  S80.  n^  and  see  3  iS>i0tii- 
bifrtie,  911.  (7th  edition). 

(b)  9  Fes.  319.  Similarly  a 
gift  to  **  relations,"  Thomas  v. 
Hole,  Forrester f  951.;**  near  re- 
lationC  Wkkkame  v.  Harris, 
8  Fes.  ten.  S^e.;  and  **  nearest 
relations,*'  Ooodmge  v.  Gaodinge^ 
I  Fes,  sen.  S51.,  and  B^s  Sup. 


as 

128.,  have  been  held  to  mean 
next  of  kin  within  the  Statute 
of  Distributions. 

(c)  S  MyL  i  K,  780. 

\d)  9  M^.  4^  K.  SCO.,  S  Bing. 
N.  C.  388.  and  8  JT.  830. 

{e)  3  B,  C.  C.  568. 

(g)  8  iSSm.  ^  iSlf.  40a 

(*)  2  MyL  ^  jr.  780. 
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as  joint  tenants.    The  limitation  being  by  deed,  tbe 
construction  may  be  different  from  that  which  would 
take  place  if  the  question  arose  under  a  will.    It  may, 
however,  be  admitted,  that  in  the  right  of  administer- 
ing the  estate  of  an  intestate,  the  child  and  the  descend- 
ing line  are  usually  preferred  to  the  father;  and  that 
(under  tbe  statute)  the  children,  and  the  representatives 
of  deceased  children,  are,  in  the  distribution,  preferred 
to  the  parents;  but  the  right  to  administer  or  to  the 
succession,  does  not  determine  who  are  next  of  kindred 
of  the  intestate,  for  a  husband  would  be  entitled,  though 
be  be  not  of  kindred  to  his  wife.     The  question  is,  who 
are  the  pergome  destgnata^  within  the  terms  of  *^  next  of 
kin,"  contained  in  the  settlement     This  point  was 
finally  settled  by  the  case  of  Elmsley  v.  Youngs  which 
decided,  that  in  ascertaining  what  parties  are  to  take 
under  a  limitation  contained  in  a  deed,  to  ^^  the  next 
of  kin,"   the  artificial  and    changeable   rules   of  dis- 
tribution of  an  intestate's  estate,*are  not  to  be  regarded ; 
but  that  you  must  look  only  to  the  fact  in  nature,  and 
thus  ascertain  who  are  the  nearest  of  kindred,  and  they 
alone  will  be  entitled  to  the  property.     In  that  case  the 
question  was  this,  who  were  entitled,  under  a  limita- 
tion  to  the   "  next    of   kin  *'   of  Peter  Elmsley ;   the 
claimants  were  his  brother  Alexander^  and  the  children 
of  a  deceased  brother  Johrif  and  it  was  held,  that  the 
nephews,  beuig  more   remote    in    kindred    than  the 
brother,  had  no  right  to  share  in  the  property  under 
the  limitation  to  the  **  next  of  kin."     The  same  point 
had  been  previously  decided  by  Sir  Thomas  Piumer  in 
Brandon  v.  Brandon,  (a) 


1841. 


In  tbe  present  case^  the  parents  and  child  of  the  wife 
were  equally  next  of  kin  at  her  death,  for  ^'a  father  is 

certainly 
(a)  8  Swan.  519.,  and  2  Wilnm.  C.  C,  14. 
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certainly  as  near  of  kin  to  ihe  son  as  the  son  to  the 
father:''  CoUingwood  v.  Pace,  {a)  The  conseqaenoe  is, 
that  on  the  death  of  the  child  the  parents  became 
entitled  by  survivorship,  and  the  Plaintiff  has  no 
interest 


They  also  cited  Gardner  v«   Sheldon  (ft).  Carter  v. 
Cratdey  (c),  Counden  v.  Gierke  (cf),  and  Co.  IaL  10.  b. 

Mr.  Kindersleyy  in  reply. 


July  S8.  TTie  Master  of  the  Rolls. 

Upon  the  best  consideration  which  I  have  been  able 
to  give  to  the  settlement,  I  cannot  collect  from  it,  an 
intention  to  exclude  the  child.  The  particular  event 
which  occurred  was  not  contemplated ;  and  as  to  the 
sum  of  10,000/.  no  provision  was  made,  otherwise  than 
by  the  limitation  to  the  next  of  kin  of  Mrs.  IVithy. 
Whether  a  child  should  be  the  next  of  kin,  does  not 
appear  to  me  to  have  been  thought  of,  and  there  being 
no  expressed  intention,  and  as  far  as  I  can  discover,  no 
constructive  intention  either  to  include  or  exclude  the 
child,  I  find  myself  under  the  necessity  of  inquiring, 
who,  under  the  circumstances,  ought  to  be  deemed  to 
be  the  next  of  kin  of  Mrs.  Withy  at  the  time  of  her 
death. 

The  Plaintiff  alleges,  that  according  to  the  meaning 
of  the  expression  <^next  of  kin,"  which  is  adopted  by 
the  law  of  England^  the  child  of  any  proposed  person 
is  to  be  deemed  his  next  of  kin,  in  exclusion  of  his 

father 


(a)  1  Ventr.  414. 
{b)  Faughan,269. 


(e)  Sir  T.  Raifmond^  496. 
{d)  Hobart,  29. 
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fiuber  and  mother.    The  Defendants  admit,  that  by 
the  hw  of  England^  the  child  of  an  intestate  deceased 
person  is  entided  to  administration  to  the  effects  of  such 
person,  in  preference  to  his  father  or  mother,  and  is 
also  entitled  to  the  succession  of  the  intestate's  estate, 
in  preference  to  his  father  or  mother;  but  they  say,  that 
tbis  preference,  or  jus  potius^  as  it  is  sometimes  called, 
does  not  confound  the  nature  of  things,  or  make  the 
child  nearer  of  kin  to  his  parent,  than  the  parent  is  to  his 
child ;  that  the  right  to  administer  an  intestate's  estate, 
and  the  right  of  succession  to  it,  are  the  results  of  civil 
and  municipal  law,  and  may  be  arbitrarily  determined, 
m  such  manner  as  may  best  promote  the  public  in- 
terests; but  they  allege,  that  nearness  of  kin,  or  pro- 
pinquity in  degree  of  consanguinity,  is  a  fact  in  nature^ 
and  admits  of  no  r^ulation  or  qualification ;  and  the 
Defendants,  therefore,  found  their  claim  upon  this,  that 
the  persons  who  &11  properly  under  the  description  of 
next  of  kin,  must  be  persons  standing  in  equal  degree 
of  propinquity,  and  that  the  father  and  mother  must 
necessarily  be  deemed  as  near  of  kin  to  their  daughter, 
as  the  child  of  the  daughter  to  her  mother ;  and,  if  this 
were  not  a  fact  in  nature,  they  allege,  that,  by  the  law  of 
England,  the  parents  and  the  children  of  any  proposed 
person  are  to  be  deemed  equally  near  of  kin  to  him. 


Withy 


V, 

Mangles. 


I  conceive  that  the  consideration  is  not  what  is  or 
ought  to  be  deemed  a  &ct  in  nature,  but  what  has  been 
understood  by  the  law  of  England  to  be  the  meaning  of 
the  term  "  next  of  kin."  The  Defendants  contend 
that,  by  the  law  of  England,  the  parents  and  the  children 
of  any  proposed  person,  are  to  be  deemed  equally  near 
of  kin  to  him. 


**  The  next  of  kin,  according  to  the  statute  of  dis- 
tributions," is  an  expression  frequently,  though  inac* 
Vol.  IV.  B  b  curately, 


iee 
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Withy 

V. 

Mangles. 


curately,  used*    The  statute  of  22  &  28  Ciitr.  S.  i;.10. 
orders  distribatkm  among  chiidren  and  rqiresenCadTeB 
of  deceased  children,  or  amongst  bro&era  and  repre- 
sentatives  of  deceased  brothers ;  and  the  term  **  nesxt 
of  kin,  according  to  the  sutote,''  comfireheads  persons 
who  are  of  kindred  in  one  degree,  and  children  of 
children  who  are  of  kindred  in  a  degree  more  remote, 
or  brothers  who  are  of  kindred  in  one  degree,  and 
children  of  brothers  who  are  of  kindred  in  a  degree 
more  remote.    The  term   '^  next  of  kin  **  is  not  ac- 
curately used  in  such  cases,  because  persons,  other  than 
the  next  or  nearest  of  kin,  are  comprised  in  ic    And, 
although  it  has  sometimes  been  considered,  that  tUs 
extended  and  inaccurate  meaning  of  the  term  has  be* 
come  so  far  prevalent  and  of  common  use,  that  it  might 
be  properly  attributed  to  the  expression  in  a  case  where 
it  was  not   controlled  by  the  context,  yet,  in  deeds 
and  wills,  the  expression  is  often  lised  in  such  a  way, 
as  to  exclude  any  supposed  intention,  of  comprising^ 
amongst  the  next  of  kin,  those,  who  being  in  a  degree 
of  propinquity  more  remote,  might,  under  the  statute, 
take  by  representation.     And  it  has  now  been  settled^ 
that  the  expression   *'  next  of  kin,"  when  used  siwi^ 
jyliciter,  does  not  include  such  persons  as  could  only 
take  by  representation  under  the  statute  of  distributions. 
To  this  extent,  therefore,  it  has  been  determined  that 
the  persons  who  are  entitled  to  distribution  in  case  of 
intestacy,  are  not,  for  that  reason  only,  to  be  deemed 
next  of  kin  of  a  person  deceased. 


By  the  statute  of  21  £r.  8.  r.  5.  the  Ordinary,  in  cases 
or  int^taqy,  is  to  grant  administration  to  the  widow  or 
next  of  kin  of  the  deceased ;  and  where  there  are  several 
persons  equal  in  degree  of  kindred,  and  more  than  one 
require  the  administriUion,  the  Ordinary  is  to  elect 

which 
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which  shall  have  it     Under  this  statute,  the  child  is 
preferred  to  the  parent,  and  in  the  passage  which,  in  the 
argament,  was  cited  from  ElachioHe{a\  it  is  said,  *<  In 
the  first  place  the  children,  or  (on  failure  of  chQdren,) 
the  parents  of  the  deceased  are  entitled  to  the  ad* 
ministration;  both  of  which  (i.e.  the  children  and  the 
parents)  are  indeed  in  the  first  degree^  bnt  with  us, 
the  children  are  allowed  the  preference/'    The  child, 
which  has  preference  in  administration,  has  also  pre- 
ference in  distribution,  and  it  has  become  a  rule  in  the 
Ecclesiastical  Courts,  that  the  right  to  administration 
follows  the  right  to  the  property.     But  unless  the  pre- 
ference can  be  considered  as  given,  on  the  ground  that 
the  child  is,  by  law,  deemed  to  be  nearer  of  kin  to 
the  intestate  than  the  parent,  we  have  made  no  advance 
towards  a  legal  interpretation  of  the  term  *<next  of 
Idn;"  and  although  it  does  appear  to  me,  that  the  com- 
mon use  which  is  made  of  the  term  '*  next  of  kin,"  in 
connection  with  the  administration  and  distribution  of 
personal  estates  in  cases  of  intestacy,   may  occasionally 
have  given  rise  to  a  notion,  that  the  persons  to  whom 
the  law  gives  the  succession  are  legaUy  and  for  all 
purposes  to  be  considered  ,as  the  next  of  kin,  yet  this 
does  not  appear  to  be  a  notion  which  can  be  supported 
in  law.    The  construction  g^ven  to  the  term,  ^  next  of 
kin,"  with  reference  to  the  statute  of  Car.  S.,  shews,  that 
the  next  of  kin  entitled  to  administration  and  distri- 
budon,  are  not  deemed  to  be  next  of  kin  for  all  pur- 
poses; and  I  apprehend,  that  in  all  other  cases,  the 
term  **  next  or  nearest  of  kin  "  must  be  construed  ac- 
cording to  their  simple  and  obvious  meaning,  or  accord- 
ing to  the  l^al  construction  of  the  whole  instrument  in 
which  they  occur. 


(a)  S  Com.  504. 

Bbi 


Whatever 


1841. 


Withy 
r. 

Mangles. 
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1841.  Whatever   arbitrary    distinctions   may   have    been 

^Y^*^    adopted  in  computing    collateral  degrees  of  consan^ 
V.  gainity,  all  writers  upon  the  law  of  England  appear  to 

Mangles,  ^n^ar  in  stating,  that  in  the  ascending  and  descending 
line  the  parents  and  the  children  are  in  equal  degree  of 
kindred  to  the  proposed  person ;  and  I  think,  that,  ex- 
cept for  the  purposes  of  administration  and  distribution 
in  cases  of  intestacy,  and  except  in  cases  where  the 
simple  expression  may  be  controlled  by  the  context,  the 
law  of  England  does  consider  them  to  be  in  equal  de- 
gree of  consanguinity. 

The  law  of  England  gives  a  preference  to  the  child 
over  the  parent  in  distribution,  but  I  think  we  cannot 
therefore  conclude,  that  with  respect  to  every  disposition 
of  property,  made  in  words  to  give  the  same  to  persons 
equally  near  of  kin,  the  parents  are  to  be  held  more 
remote  than  the  child.  If,  in  this  case,  the  words  of 
the  limitation  had,  in  any  way,  referred  to  the  law  of 
distribution,  there  would  have  been  a  guide  to  the  in- 
terpretation ;  but  there  is  no  such  reference.  The  words 
stand  by  themselves  simply,  the  limitation  is  to  the 
next  or  nearest  of  kin,  and  I  cannot  take  upon  myself 
to  say,  that  the  settlor  had  in  his  contemplation  the 
law  of  distribution  of  intestate's  effects,  and  intended  a 
limitation  in  conformity  with  that  law.  To  act  upon 
such  an  hypothesis,  would  be,  in  effect,  to  introduce 
into  the  settlement  an  implied  reference  to  the  law 
of  distribution  of  personal  estates  in  cases  of  intestacy, 
and  it  does  not  appear  to  me  that  this  can  safely  be 
done. 

Conceiving,  therefore,  that  by  the  law  of  England^ 
the  father,  mother,  and  child  of  any  proposed  person 
are  equally  near  of  kin  to  such  person,  I  am  of  opinion, 
that  at  the  time  of  Mrs.  Withes  death,  her  father,  mo- 
ther, 
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tber,  and  child  being  ber  next  of  kin»  the  limitation  1841. 

took  effect  in  their  favour ;  and  I  think  that  they  took  y^^!^^ 

the  property  limited  to  them  as  joint  tenants,  and  con-  «• 

sequently,  that  the  Plaintiff  has  no  interest  in  the  fund  "^^^^^^ 
in  question.    The  bill  must  therefore  be  dismissed* 


The  Rev.  JOHN  HALE  v.  GEORGE  HALE.       JW/jf  7,  s,  21. 

nnHIS  was  a  motion,  on  behalf  of  a  dormant  partner,  A  receiver  of 
-*•   for  a  receiver  of  partnership  property,  against  the  ^i^Jed^  a* 

partner  in  possession.  case  where  no 

misconduct  m 
management 

The  testator  Joseph  Hale^  whoyiin  his  lifetime,  carried  ^««  alleged, 

,      ^  on  toe  ground 

on  the  trade  of  a  brewer,   in    partnership   with    the  that  the  De- 

Defendant  George  Hale  and  two  other  persons,  was  g^J^d  on*a 

entitled  to  one*fourth  of  the  stock  and  profits.  l^objecdon 

as  destroying 
all  right  of  ms 

In    1810  he  made  his  will,   whereby  he  gave  his  pwtnertoa 
estate  and  effects  to  the  Defendant  and  Pewtress^  in  trust  partnership. 

to  pay  an  annuity  to  his  wife  for    life,   and   subject      Recover  of 
tr  J  J  ^  ^  »  J        a  brewery 

thereto  in  trust,  to  pay  the  dividends  and  proceeds  to  granted  on 
the  Plaintiff  his  son ;  and  after  the  widow's  decease  upon  tion*oFa^i- 
trust,  to  transfer  and  pay  to  the  Plaintiff  the  whole  of  ritual  person 
the  residuary  estate.     The  testator  appointed  his  wife,  dormant  part- 
Pewiressy  and  the  Defendant  executors.  ^^^  therdn. 

The  testator  died  in  1812,  and  his  will  was  proved  by 
his  wife,  James  Pewtress,  and  the  Defendant  George  Hale* 

After  the  death  of  the  testator,  it  seemed  to  have 
been  proposed  that  the  Plaintiff  should  succeed  di- 
rectly and  avowedly  to  his  father's  interest  in  the  part- 

B  b  S  nership^ 
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184L  nership ;  and  the  parties  appeared  to  have  been  aboatto 
enter  into  a  proper  agreement  for  that  purpose^  when 
it  was  suggested  that  it  was  not  competent  for  the 
Plaintiff)  being  a  ^iritnal  person,  by  hw,  to  enter 
into  partnership  in  a  tradmg  concern.  Tlie  oonse* 
quence  was,  that  expedients  were  resorted  to  to  vest  the 
legal  interest  in  another  person  for  his  benefit,  and  the 
executors  of  the  testator  agreed,  in  respect  of  the  tes- 
tator's interest,  to  continue  partners  in  the  concern,  in 
relation  to  the  residuary  estate  which  belonged  to  the 
Pl^tiiE  Tlie  business  continued  to  be  carried  <m  by 
them  in  conjunction  with  the  other  partners. 

In  1815  new  articles  of  partnership  were  entered  into 
between  the  other  partners  and  the  Defendant  and  Peuh 
tress,  who  represented  the  interest  of  the  testator's  estate. 

The  partnership  was  continued  until  1820,  when 
the  two  odier  partners  retired.  Pewiress  died  in  18S7, 
and  the  widow  died  in  1832.  The  partnership  con- 
tinued, the  whole  interest  in  the  partnership  property 
having  become  vested  in  the  Defendant  and  the  Plain- 
tiff. The  Plaintiff  continued  to  be  treated  as  a  partner 
in  the  concern ;  accounts  were  from  time  to  time  ren- 
dered to  him,  which  he  examined  and  signed,  down  to 
July  1840 ;  and  he  received  from  the  Defendant  his 
share  of  the  profits  as  they,  firom  time  to  time,  arose. 

The  Plaintiff  became  desirous  of  putting  an  end  to 
the  partnership  and  of  winding  up  the  afiairs ;  but  in 
Gcmsequence  of  disagreements  between  the  parties,  this 
biU  was  filed  for  effecting  that  purpose.  It  prayed 
for  an  account  of  die  partnership  assets,  for  a  de- 
claration that  the  Plaintiff  was  entitled  to  one^half  of 
the  profits,  that  the  concern  might  be  sold,  and  for 
a  receiver  and  manager  in  tibe  meaptimeb 

The 
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The  Defendant  insisted  tliat  the  testator's  share  had        1841. 
oeased  to  form  -part  of   bia  assets,    and  had  become     ^"^T*''^^ 

Halb 
the  absolute  properQ^  of  the  Plaintiff^  and  that  by  v, 

▼irtiie  oF  the  statutes  of  the  21  Hen.  8.  c.  19.  ss.  5.  S2^        ^'''^- 

the  57  CLS.  c.  99«  s.  8.,   and  the  1  &  2  Vict.  c.  106. 

IS.  29.  31.,  the  Plaintiff  was  not  entided  to  the  relief 

prayed  by  the  bill;  or,  if  that  defence  were  unten- 

abfe,  he  then  insisted,   that  the  acooonts  which  had 

been  signed  by  the  Plaintiff  were  settled  accounts,  and 

that  he  was  thereby  barred  from  any  claim  to  have 

them  opened  and   examined;    but  he  stated  he  was 

willing  to  come  to  a  iair  account  with  the  Plaintiff  if  the 

suit  was.wididrawn. 

It  should  be  obsenred  that  by  the  first-mentioned 
statute  (21  /%»•  8.  s.  5.)  it  is  enacted  that  no  spiritual 
person  shaD,  by  hfanself  nor  by  any  other  for  him,  buy 
to  sell  agqin  for  profit  any  cattle,  &c.,  or  merchan- 
dise, upon  'pain  to  forfeit  treble  the  value ;  and  it  is 
enacted  that  eveiry  such  contract  shall  be  utterly  void. 
By  the  thicty^^second  section  it  is  provided  that  no 
spiritual'  person  shall  keep  a  tanhouse  or  beerhouse, 
upon  certain  penalties. 

The  57  G.  8.  c.  99.  (passed  in  Jtdi/  1817)  repealed  so 
much  of  the  former  act  as  related  to  ^  buying  and  selU 
bg,"  and'  by  the>third  section  enacted  that  no  spiritual 
person  should,  by  himself  or  by  any  other  for  him,  en- 
gage in  or  carry  on  any  trade  or  dealing  for  profit  under 
certain  penalties;  and  it  enacted  that  every  contract 
made  by  him  in  any  such  trade  should  "be  utterly 
void  and  of  nrnie  effect'' 

■ 

By  the  third-mentioned  act,  1  &  2  Vict,  c,  106. 
(passed  in  August  1888),  the  21  Hen.  8.  clS.  was 
wholly  repealed ;  and  by  the-  twenty^ninth  section  it 

Bb  4f  is 
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1841.  is  enacted,  tbat  no  spiritual  person  shallf  by  himself 
or  by  any  other  for  his  use,  engage  in  or  carry  on  any 
trade  or  dealing  for  gain  or  profit,  unless  the  partners 
shall  exceed  six,  **  or  in  any  case  in  which  any  trade 
or  dealing,  or  any  share  in  any  trade  or  dealing,  shall 
have  devolved  or  shall  devolve  upon  any  spiritual  per* 
son,  or  upon  any  other  person  for  him  or  to  his  use, 
under  or  by  virtue  of  any  devise,  bequest,  inheritance^ 
intestacy,  settlement,  marriage^  bankruptcy,  or  insol* 
vency;  but  in  none  of  the  foregoing  excepted  cases  shall 
it  be  lawful  for  such  spiritual  person  to  act  as  a  director 
or  managing  partner,  or  to  carry  on  such  trade  or  deal* 
ing  as  aforesaid  in  person."  The  thirty*first  section 
enacts  that  spiritual  persons  illegally  trading  may  be 
suspended,  and  for  the  third  ofience  deprived,  and  con- 
tains the  following  proviso :  ^*  Prorided  always  that  no 
contract  shall  be  deemed  to  be  void  by  reason  only  of 
the  same  having  been  entered  into  by  a  spiritual  person 
trading  or  dealing,  either  solely  orjointly  with  any  other 
person  or  persons,  contrary  to  the  provisions  of  this  act; 
but  every  such  contract  may  be  enforced  by  or  against 
such  spiritual  person,  either  solely  or  jointly  with  any 
other  person  or  persons,  as  the  case  maybe,  in  the 
same  way  as  if  no  spiritual  person  had  been  party  to 
such  contract*" 

A  motion  was  now  made  on  behalf  of  the  PlaintiJBT  for 
a  receiver. 

Mr.  Pemberton  and  Mr.  Bomilbf^  in  support  of  the 
motion.  The  Defendant  alleges  that,  because  the  Plain* 
tiff  is  a  clergyman,  he  has  a  right  to  exclude  him  from 
the  partnership  property;  but  whatever  may  be  the 
construction  of  the  statutes,  it  is  not  competent  for  the 
Defendant  to  do  so  after  acquiescing  for  years,  and 
making  himself 'a  trustee  for  the  Plaintiff.    The  De^ 

fendant^ 
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fendant^  as  esecator,  is  liable  to  account  on  some  foot*       1841. 
iDg  or  other. 

In  the  case  of  Hall  ▼•  Franklin  {a)  one  point  was  not 
brought  under  the  consideration  of  the  Court,  namely^ 
that  where  a  person  is  a  sleeping  partner,  not  interfer- 
ing with  the  trade,  and  neither  buying  nor  sellings  he 
does  not  come  within  penal  statutes  of  this  descrtp* 
tioiu  This  was  decided  in  Rtofnard  v.  Chace  (&),  which 
was  a  case  for  penalties  under  the  6Eliz.c.A*  s^Shf 
forbidding  persons  exercising  trades,  unless  they  have 
been  apprenticed ;  and  the  business  being  wholly  con- 
ducted by  a  qualified  partner,  it  was  there  held  by 
Lord  Mansfield  and  the  other  Judges,  that  a  dormant 
partner  was  not  liable  to  the  penalties.  Lord  Ellen^ 
borough  was  of  the  same  opinion  in  Keen  v*  Dormajf.  (c) 

The  ground  for  this  application  is  this,  that  the  De- 
fendant excludes  the  Plaintiff,  and  absolutely  denies  the 
title  of  his  partner. 

They  also  referred  to  Armstrong  v»  Lems.  (d) 

Mx.Kinderdey^  Mt.Bethelly  and  Mr.  Goodeve^  cotUrdm 
No  right  of  suit  can  arise  out  of  a  contract  to  act  in 
contravention  of  an  act  of  parliament ;  Ewing  v.  Os- 
baldisUm  {e) ;  **  for  no  relief  can  be  given  in  a  court  of 
justice  to  those,  who  shew  that  they  have  thought  proper 
to  disappoint  the  policy  of  the  law,  and  to  do  that  which 
the  policy  of  the  law  requires  should. not  be  done;" 
Harmer  v.  WestmacoU.  (g)  Here,  the  Plaintiff  deliber- 
ately 

(a)  3  Meestm  ^  W.  859.  ((Q  S  O.  ^  Mee.  274. ;  and 

lb)  1  Btirr.  S.  see  i9. C.5  M^  4>  IT. 45. 

(c)  15  East,  16J.  {e)  S  M^.  4*  Cr^  5J. 

(g)  6  i^tfii.  S90. 
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1 84 1.'       ately  entered  into  the  partnersh^  with  fidl  knowledge  of 
W^    ite  legal  invalidity. 


V. 


^^^^'  The  cases  on  the  statute  of  EUxabdh  do  not  apply, 

the  object  of  that  statute  being  to  insure  trades  hmg 
carried  on  by  competent  and  experienced  persons,  as 
was  the  case  in  Baynard  ▼•  Chaa;  but  here  the  object 
is  to  prevent  the  aninds  of  clergymen  firom  being  turned 
from  their  spiritual  duties  by  becoming  interested  in 
the  success  of  a  trade.   ' 

No  misconduct  is  imputed  to  the  DeGsndant,  and 
there  is  no  exclusion,  so  that  the  grounds  for  a  re- 
ceiver are  wanting. 

Mr.  Pembertofh  in  r6ply. 

'  The  Master  of  the  Rolls. 

The  defence  which  is  made  by  the  Defendant  in  this 
cause  is  certainly  very  extraordinary.*  For  thirty  years 
the  Defendant  has  admitted  the  interest  of  the  Plaintiff  in 
this  partnership,  and  has  accounted  to  hvatf  from  dme 
to  time,  for  his  share  of  the  profits.  Few  things,  then, 
could  surprise  one  more,  than  to  find  at  the  end  of  such  a 
period,  when  legal  relief  is  demanded  on  the  behalf  of  the 
Plaintiff,  the  Defendant  saying  to  the  Plaintiff,  ^*  You  are 
a  spiritual  person,  and  by  law  are  entitled  to  no  relief 
whatever;  I  admit  I  have  had  the  management  of  that 
which  I  have  considered  to  be  your  property  for  thirty 
years.  I  have  admitted  you  to  a  share  of  the  profits 
which  from  time  to  time  have  arisen  firom  the  concern ; 
but  now  I  say  that  you  are  entitled  to  nothing  by  law  in 
respect  of  this  property ;  however,  when  your  legal  title 
is  defeated,  I  am  willing  to  come  to  a  fair  account;  in 
other  words,  I  will  account  to  you  in  such  manner  as  I 
think  just  and  right  when  I  have  established  that  you 

have 
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have  no  lawfiii  right  whatever.'^    Certainly  a  defence        1841. 
more  singular  and  more  likely  to  occasion  regret  to  the 
par^  making  such  a  defence  when  he  comes  serioasly 
to  consider  it»  one  has  seldom  seen. 

Let  OS  consider  the  matter  for  a  moment  without 
reference  to  the  statute.  Whether  this  gendeman  is  a 
partner  or  not,  would,  in  9ne  sense^  be  entirely  imma* 
terial.  That  which  was  partnership  property  at  the  death 
of  the  testator,  was  continued  and  employed  in  the  trade, 
and  made  profitable  to  those  who  were  engaged  in  and 
had  the  benefit  of  it.  It  is  said  there  was  no  provision 
to  allow  the  executor  of  a  deceased  person,  or  the  l^atee 
of  a  deceased  partner,  to  enter  Into  the  partnership. 
This  is  very  true,  but  what  is  an  executor  or  the  legatee 
entided  to?  Has  he  a  right  merely  to  the  pecuniary  value 
at  the  death  of  the  testator,  or  has  he  a  right  to  the 
profits  which  have  been  made  by  the  continuing  part- 
ners, by  the  use  of  that  property  which  belonged  to  him 
by  virtue  of  the  bequest?  Is  there  any  thing  more  clear 
in  the  law  as  administered  in  this  Court,  than  that  he 
is  entitled  to  the  latter  ?  The  executor  of  a  deceased 
partner,  or  the  legatee  of  his  interest,  is  not  obliged  to 
submit  to  the  statement  of  the  account  which  is  made 
by  the  continuing  partners ;  clearly  not  in  the  absence 
of  all  contract  to  that  effect,  which  is  admitted  to  be 
the  case  here.  He  has  a  right  to  say,  **  I  must  have 
the  actual  value  of  my  share  of  the  partnership  assets 
determined,  and  although  it  may  be  very  inconvenient 
for  you  to  ascertain  the  value  in  the  mode  prescribed  by 
the  law,  yet,  if  we  cannot  otherwise  agree,  I  must  have  it 
ascertained  by  the  only  mode  by  which  it  can  be  ascer- 
tained accurately,  namely,  by  a  sale  for  what  it  will 
fetch  in  the  market.^  I  apprehetid  that  there  can  be  no 
doubt  that  the  lexecutor  and  legatee  have  a  right  to  have 
the  partnership  property  realised,  and  the  real  value  of 

their 
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1 841.  their  share  determined,  by  asoertainii^  the  ralue  of  the 
surplus  after  sadsfying  all  demands  upon  the  partner- 
ship assets.  That  being  the  case,  the  Piainti£^  whether 
a  partner  or  not,  had  a  right  to  have  the  amount  of  his 
share  ascertained  by  realising  the  whole  of  the  property. 
If  he  were  a  partner,  that  result  cannot  in  the  least  de- 
gree be  doubted,  for  there  was  a  partnership  continuing 
for  an  indefinite  time^  which  pot  having  been  determined, 
continued  on  the  terms  on  which  it  before  existed.  There* 
fore  whether  he  was  a  partner,  or  a  legatee  permitting 
his  property  to  remain  engaged  in  the  partnership  trade, 
he  would  have  a  right,  at  any  moment,  to  put  an  end  to 
the  partnership,  by  merely  communicating  his  will  to 
the  other  party ;  and  then,  of  course,  he  would  have  a 
right  to  have  his  share  of  the  property  ascertained. 

I  observed  in  the  course  of  the  argument,  and  I  see 
it  warranted  in  some  parts  of  the  answer,  that  the  De- 
fendant sets  up  this  sort  of  claim :  he  says,  let  the  amount 
of  the  testator's  share  at  his  death  be  ascertained,  that 
is  what  I  owe  you,  and  that  I  am  willing  to  pay  you ; 
and  it  has  been  maintained  throughout,  that  he  is  only 
entitled  to  have  the  value  made  out  in  some  way,  but 
not  in  the  only  way  in  which  the  true  value  can  be 
ascertained.  It  appears  to  me  that  the  argument  in  that 
respect  is  without  foundation,  for  whether  this  be  con- 
sidered to  be  a  portion  of  the  residuary  estate  of  the 
testator,  or  whether  it  be  considered  to  be  a  share  which 
the  Plaintiff  is  entided  to  as  a  partner,  he  has  either  a 
right  to  have  the  affairs  of  the  partnership  wound  up, 
or  to  have  the  property  which  is  in  it  ascertained  in  the 
only  manner  in  which  it  can  be  ascertained. 

It  b  then  said,  that  it  must  be  considered  as  a  part- 
nership, and  therefore  the  statute  applies. 

That 
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That  is  a  matter  of  so  very  great  importance  to  every 
body,  that  I  had, better  read  the  statute  over  very  care* 
fully  before  I  express  my  opinion  upon  it.  If  I  should 
be  of  opinion  that  the  statute  does  not  preclude  the 
Pbiintiff  from  relief,  then  the  question  is  what  is  to  be 
done  in  the  meanwhile. 


I  think  it  a  most  unfortunate  thing  that  the  Defendant 
should  have  instructed  those  who  act  for  him  to  set  up 
this  defence,  because  it  amounts  to  a  claim  of  the  whole 
property  to  himself.  I  cannot  admit  the  ingenious  con« 
stmction  which  is  attempted  to  be  put  upon  this  answer. 
It  is  a  denial  of  the  right  of  the  Plaintiff  to  relief  of 
any  kind,  and  the  result  of  supporting  the  defence  would 
be,  that  for  any  thing  that  the  law  can  do,  the  property 
belongs  entirely  to  the  Defendant  who  claims  it. 

Then  is  a  partner,  being  a  legal  personal  represent- 
ative, having  property  of  his  own  intermixed  with  the 
property  of  the  Plaintiff,  to  be  allowed  to  say,  **  I 
claim  thb  as  my  own,  to  do  with  as  I  please,  and 
although  you  have  a  prim&  facie  case  in  this  Court, 
you  shall  not  interfere  with  my  management  of  it  at 
aU?** 


I  shall  read  the  statute,  and  consider  of  the  sort  of 
order  which  ought  to  be  made.  If  I  think  the  statute 
does  not  preclude  the  Plaintiff  from  relief,  then  I  shall 
ask  for  a  copy  of  the  notice  of  motion.  I  cannot  but 
think  it  would  be  very  expedient  if  the  parties  would 
come  to  some  better  arrangement  than  by  means  of  this 
Court  It  has  been  said  (and  I  have  said  it  myself)  that 
I  am  very  reluctant  to  interfere  in  a  case  where  there  is 
no  insolvency  or  difficulty  of  that  sort.  The  Defendant 
does  not  devote  a  very  large  portion  of  hb  time  to  the 
husinessi  but  that  may  not  be  necessary :  nothing,  how- 
ever, 
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1841«  ever,  is  made  out  against  him  as  to  his  management  of 
the  property,  and,  therefore,  there  is  not  the  least  rea- 
son, upon  the  ground  of  any  misconduct,  to  deprive  him 
of  the  possession.  The  reason  to  deprive  him  of  the 
possession  of  the  property  (if  it  be  a  sufficient  reason) 
is,  that  he  ckims  the  whole  property  ibr  himself  by 
the  means  which  he  has  set  out  in  his  answer. 


Jvdtf  81.  The  Master  rf  the  Rolu  said  that  he  had  con* 

sidered  the  case^  and  was  of  opinion  that  the  PUintiff 
was  entitled  to  a  receiver  and  manager. 


The  Defendant  appealed,  but  the  cause  coming  on 
before  the  Lord  Chancellor  on  the  21st  of  December 
1841,  the  matter  was  referred  to  arbitration. 
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1841. 
BONSER  V.  COX.  March  1,  2.  5. 

raiHIS  cause  came  on  upon  exceptions  to  the  Mas-  A,  agreed  to 
-'-  ter's  report^  and  related  to  claims  on  the  estate  of  ^^^^f^  s. 
Mr.  John  Cog  deceased^  for  the  administration  of  whose  i°  «  joint  and 

1  .        .111  .      .         1  several  bond 

estate  this  suit  had  been  mstituted.  to  C^  and  B. 

was  to  give  a 
counter  bond 
It  appeared  that  Richard  Cox  (the  brother  of  the  of  indemnity 

testator  John  Cox)  carried  on  the  busbess  of  a  banker  ^j^  ^J^^ 

at  Oxford,  in  partnership  with  Messrs.  MorreU,  under  was  executed 

the  firm  of  Cox  and  Morrell;  and  he  was  also  engaged  but  A^m- 

in  a  colliery  business  in  the  Forest  of  Dean,  in  part^  cuted  the 

nership  with  D.  Davies,  under  the  firm  (^  Cox  and  to  A.   Held, 

Davies.  that  il.,  the 

surety,  was 
'  released. 

Messrs.  Cox  and  Morrell  had  made  considerable  ad-  ^  '^'  S^^^.^o 

C  a  promis- 

vancesto  Messrs.  Cor  and  DavieSf  and  Bichard  Cox  sorynote^as 
having  applied  to  his  partners  for  a  further  advance,  it  jJI^/an^iLree- 
was  agreed  that  they  should  advance  a  further  sum  m®"^  that  C. 
upon  his  brother  John  Cox  becoming  security  for  the  y^nce  the' 
repayment  of  SOOO/.    John  Cox  agreed,  as  surety  for  f°*  j^  ^  ^* 
Bidiard  Cox,  to  execute  a  joint  and  several  bond  to  three  months' 
James  and  John  Morrell  for  the  sum  of  3000/^  upon  ^'J^^^^ 
having  a  counter  bond  for  the  like  sum  from  Messrs.  immediately 
Cox  and  Davies,  to  indemnify  him.  by  draft  at 

three  months. 

A  joint  and  several  bond,  intended  to  be  executed  by  surety  was 
Richard  Cox  and  John  Cox,  was  prepared,  and  was  i^^^- 

^  r     r         ^  ^l  persons 

carried  by  a  clerk  to  John  Cox  for  .his  execution,  and  interested  in 

who  accordingly  executed  it.    The  same  clerk  after-  ^iJJ^J^^ 

wards  went  to  the  house  of  Richard  Cox,  to  obtain  his  titled  to  be 

execution,  but  he,  being  from  home,  did  not  then  ex-  p^  ofh) hut 

ecute  it,  and  the  bond  having  been  mislaid,  was  never,  ^one  but  the 

excepung 
in  iact,  executed  by  Richard  Cox.  party  can  be 

The  heard  against 
it. 


I 
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The  counter  bond  was,  however,  given  by  Bichard  Cox 
and  Davies  to  John  Cox,  and  the  further  advances  were 
made  by  the  bankers  to  Messrs.  Cox  and  Daoies*  Some 
time  after  Richard  Cox  ceased  to  be  a  partner  in  the  bank. 

In  this  suit  Messrs.  Morrell  claimed  before  the  Master 
the  sum  of  3000/.  and  interest,  as  due  upon  the  bood^ 
irom  the  estate  of  John  Cox,  The  claim  was  resisted^ 
on  the  ground  that  John  Cox  was  a  mere  surety,  and 
that  the  bankers,  havmg  neglected  to  obtain  a  bond 
from  the  principal  debtor,  had  released  the  surety.. 

The  claim  was  disallowed  by  the  Master,  and  Messrs. 
Morrell  took  exceptions  to  the  Master's  report,  which 
now  came  on  for  argument* 

Mr.  BetheU  and  Mr*  Anderdon,  in  support  of  the 
exceptions. 

The  ground  on  which  the  Master  decided  is  this; 

he  was  of  opinion  that  the  bond  was  valid,  but  he 

decided,  that,  not  being  executed  by  Richard  Cox,  the 

surety  was  placed  in  a  condition  less  favourable  than 

he  ought  to  have  been;    on  that  ground  alone  he 

disallowed  the  claim  of  Messrs.  Morrell.    This  might 

have  been  so  if  there  had  been  no  counter  bond  given, 

but  here  the  rights  and  interests  of  the  surety  were 

preserved  and  protected  by  the  counter  bond  given  by 

Richard  Cox  and  Davies.    Though  not  executed  by 

Richard  Cox,  the  instrument,  being  joint  and  several, 

is  valid  as  against  the  estate  of  John  Cox,  who  executed 

it  (a) :  Mathewson^s  Case  (6),  Elliot  v.  Davis  (c),  Hamt^ 

show  V.  Parkins  (d),  UnderhiU  v.  Horwood  {e),  Prender^ 

gast  V.  Deoey  {g),  Htdme  v.  Coles  Ih),  were  cited. 

If 

(a)  Sheppard^M  SHwcAf.  69.  (e)  10  Vet.  835. 

(b)  S  Coke,  SS«  a.  {g)  €  Mad.  184« 

(c)  S  Boi.  4*  P.  538.  {h)  2  IHm.  IS. 

(d)  9  Swan.  S9S. 
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If  i/oAff  Qkc  had  paid  the  amount  of  the  bond,  he  1841. 

could  not  have  enforced  it  against  Bichard  Cox  /  Copi$  ^^^^^^^"^^ 

V.  Middkton*  (a)  o. 


Mr.  G.  Richards  and  Mr.  Dixon^  for  the  executors. 

John  Caxj  being  a  mere  surety,  became  released,  in 
consequence  of  the  creditor  not  having  obtained  the  sig- 
nature o(  Bichard  Cox  to  the  bond ;  for  the  former  only 
agreed  to  execute  a  bond,  in  which  Bichard  Cox^  the 
principal,  was  to  join.  The  remedies  of  Messrs.  Morrell 
against  Bichard  Cox  were  not  therefore  such  as  were 
contracted  for  by  the  surety,  who  is  consequently  re- 
leased. Such  it  is  admitted  would  be  the  case .  if  no 
counter  bond  had  been  given,  but  that  cannot  have  the 
eftct  of  affixing  £t^r^  Co£s  signature  to  the  bond  to 
the  bankers,  which  was  contracted  for  by  the  surety. 

HJohn  Cox  had  paid  the  bond,  he  would,  according 
to  the  practice  stated  in  Copit  v.  MiddletoUf  have  got  it 
assigned  to  a  friend  and  have  kept  it  on  foot,  heafs. 
Gff2&s(6),  Calvert  v.  The  London  Dock  Conipamfif)^ 
Bcfamaier  v.  Moore  (d),  Capel  v.  Btdler  (^),  Samuell  v. 
Hamarih  (g),  were  cited. 

Mr.  PemberUm  and  Mr.  Keene^  for  the  Plamtiff,  were 
proceeding  to  argue  against  the  exceptions,  when 

Mr.  Bethell  objected,  that  they  could  not  be  heard  on 
thb  occasion.  He  argued  that,  as  in  the  Master's  office 
the  contest  was  between  the  exceptant  and  the  executors 
alone^  another  creditor  had  now  no  right  to  be  heard. 

The 

(a)  TumJ^  Ruu.  284.  (d)  7  Price^  SS3. 

(4)  4  Csr. <^  P.  466.  [e)  2S.^  S.4S7. 

(c)  2  Keen,  698.,  aod  7  Ad.  4*  (g)  3  Mer.  272.  . 
B.  us. 

Vol.  IV..  Cc 


Cox. 
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1841.  The  Master  iff  the  Rolls. 

The  rule  is,  that  all  persons  interested  in  the  Master's 
report  are  entitled  to  be  heard  in  support  oF  it ;  but 
nobody  but  the  party  who  has  excepted  can  be  heard  in 
support  of  the  exceptions. 

Mr.  Peniberfon  and  Mr.  Keene  then  proceeded.  The 
surety  can  only  be  charged  upon  the  contract  which  he 
has  agreed  to  enter  into^  and  is  released  if  it  be  varied. 
A  surety  agreeing  to  enter  into  a  bond  which  is  joint 
and  several,  cannot  be  made  liable  on  one  which  is 
several  only ;  Whitchet*  v.  HaU  (a),  Parscms  v.  Cole  (&), 
Mai/hew  v.  Crickett  {c\  Bmdtbee  v.  Stubbs.  (d) 

Mr.  Bethellj  in  reply,  msisted  that  the  surety  had  not 
been  damnified. 

The  Master  of  the  Rolls. 

I  think  that  it  cannot,  upon  any  principles  on  which 
this  Court  acts,  be  doubted,  that  the  surety  has  an  in- 
terest, and  a  most  material  interest,  in  the  rights  and 
remedies  which  the  creditor  has  against  the  principal 
debtor ;  he  is  not  to  be  held  bound  where  the  situa- 
tion of  circumstances,  in  respect  to  the  rights  and  the 
remedies  which  the  creditor  has  against  the  principal 
debtor,  are  different  from  that  which  was  contemplated 
by  himself  and  all  other  parties.  I  do  not  think  that 
it  is  material  to  enquire  in  what  way  the  surety  con- 
templated benefit  or  protection  to  himself,  by  stipulating 
that  a  particular  remedy  should  be  held  by  the  creditor 
against  the  principal  debtor.  A  man  may  reasonably 
say,  I  will  be  surety  to  you  for  payment  of  such  a  sum, 

provided 

(a)  5  Bam.  $  C.  S69.  (c)  2  Swan.  185. 

(A)  2  Vem.  608.  (rf;  18  Ves.  20. 
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provided  yon  have  it  secured  by  the  bond  of  tbe  prin- 
dpal  debtor»  but  I  will  not  be  surety  upon  any  other 
terms.  The  sure^  in  this  case  has  a  right  to  say^ 
^  The  arrangement  was,  that  Mr.  Biehard  Cox  as  well 
as  myself  should  be  held  bound  by  bond  to  the  credi- 
tor: that  arrangement  never  was  carried  into  effect." 
The  circumstance  of  Mr.  Biehard  Cox  being  held  by 
bond  to  the  surety,  does  not  appear  to  be  material  in 
this  case. 


1841. 


I  think  that  this  exception  cannot  be  sustained;  that 
the  Master  is  right,  because  the  sure^  had  not  that 
which  he  contemplated,  and  that  which  was  a  material 
portion  of  the  contract  stipulated  for  by  him  at  the  time 
when  he  entered  into  thb  obligation.  In  the  contract, 
as  existing  between  the  principal  debtor  and  the  cre- 
ditor, there  is  a  departure  from  that  which  the  surety 
stipulated  for,  and  in  a  matter  in  which,  I  conceive^  the 
surety  had  a  most  material  interest  This  exception 
must  therefore  be  overruled,  {a) 


Here  were  two  other  exceptions  argued,  in  which 
the  Master  of  the  Rolls  reserved  Judgment,  the  facts  of 
which  are  fully  stated  in  his  judgment. 


Mardi  6. 


The  Master  of  the  Rolls. 

In  October  1881,  two  bills  for  BOOL  each,  drawn  by 
Domes  on  Richard  CoXf  at  three  months*  date,  and 
accepted  by  him,  were  nearly  due.  And  at  the  same 
time,  another  bill  for  750/.,  drawn  by  David  Davies 
on  John  Oxr,  and  accepted  by  him  for  the  accommoda- 
tion of  DameSf  was  nearly  due.  John  Cox,  to  enable 
Biehard  Cox  to  obtain  from  Cox  and  MorreUj  money 

where- 
(a)  Hub  deciuon  was  affirmed  by  Lord  CottetihamfJwwSS,  1S41. 

Cc  2 
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184L  wherewith  to  meet  the  two  bills  for  BOOL  each,  and  to 
enable  Dades  to  provide  for  the  bill  of  7502.,  joined 
Bichai'd  Cox  in  signing  two  promissory  notes,  one  for 
999L  10;.,  and  the  other  for  75021,  to  Cox  and  MarrdL 
Each  of  these  notes  was  expressed  to  be  given  **  for  value 
received,  by  a  draft  at  three  months'  date/' 

In  giving  these  notes,  John  Cox  was  a  mere  surety; 
the  purposes  for  which  the  notes  were  given  are  ad* 
mitted,  and  from  the  words  of  the  notes,  it  is  plain, 
that  the  sure^  became  liable  upon  a  contract,  whereby 
Cox  and  Morrell  were  to  advance  the  money  upcm  a 
three  months'  credit 

A  question  was  raised,  whether  the  money  advanced 
upon  the  notes  was  applied  for  the  purposes  intended 
by  the  sure^ ;  and  if  it  were  necessary  to  decide  that 
question  y  I  should  have  considerable  difficulty  in  doing 
so,  upon  the  evidence  as  it  now  stands ;  but,  upon  con- 
sideration, it  does  not  appear  to  me  that  it  is  necessary 
to  come  to  any  determination  upon  that  point;  for 
taking  the  fact  to  be,  as  allied  by  the  Messrs.  Morrdlj 
that  in  both  cases  their  advances  upon  the  notes  were 
made  for  and  applied  to  purposes  intended  by  the 
surety,  still  those  advances  were  not  made  by  drafts 
upon  a  three  months'  credit,  but  directly  in  cash,  within 
that  time,  and  in  such  a  way  as  to  give  to  them,  upon 
each  advance,  an  immediate  demand  against  the  prin- 
cipal debtor.  I  conceive  the  intention  to  have  been, 
that  the  principal  debtor  should  have  the  means  of  ob- 
taining money,  without  being  liable  to  any  proceedings 
to  compel  repayment  till  the  expiration  of  three  months, 
and  that  by  the  mode  of  advance  which  was  adopted, 
the  principal  debtor  became,  on  each  advance,  imme« 
diately  liable  to  a  proceeding  for  the  recovery  of  money 
paid  to  his  use« 

The 


Note.  —  The  Lord  Chancellory  on  appeal,  referred  these  excep- 
tions back  to  the  Master,  and  (as  I  have  been  informed),  without 
OTemiling  the  principle  of  this  decbion. 

(a)  1  Stark,  192. 
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The  right  oF  the  creditor  against  the  principal  debtor  1841. 
was  thus  materially  different  from  that  which  was  in- 
tended by  the  surety;  and  I  think  that  it  was  not  a  suffi«- 
ckat  answer  to  say,  that  no  demand  was  made  upon 
the  surety  within  the  three  months  for  which  credit  was 
to  be  given. 

In  the  case  of  Bacon  v.  CheoMf{a)f  before  Lord 
EUenborough  at  Nisi  Prius,  he  said,  '^  If  I  engage  to 
guarantee,  provided  eighteen  months'  credit  be  given, 
the  party  is  not  at  libertjr  to  give  twelve,  and  after  the 
expiration  of  six  more  to  call  upon  me ;"  and  so  in  this 
case,  John  Cox  having  become  surety  provided  three 
months'  credit  were  given,  I  think  that  Messrs.  MorrelPs 
were  not  at  liberty  to  pay  upon  less  credit,  and  after  the 
expiration  of  three  months  to  call  upon  John  Cox. 

If  the  drafts  had  been  given  as  intended,  they  might 
have  been  discounted;  but  in  that  case  the  payments 
would  have  been  on  the  discounts,  and  the  drafts  would 
have  been  on  the  discounts,  and  the  drafts  would  have 
run  their  course,  and  have  afibrded  the  credit  con- 
tracted for ;  but  as  Messrs.  MorrelPs  did  not  give  the 
credit,  on  the  faith  of  which  the  surety  became  liable, 
I  think  they  released  him,  and,  consequently,  these  ex- 
cq)tions  must  be  overruled. 


Ce  8 
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Liberty  to        #^N  the  4th  of  December,  a  plea  to  the  whole  bill 
nendwas        yj  .>__  . „ ,   _.,     ,.  ,  .     i:, , 


aiDcn 


given  to  the  having  been  allowed  with  costs  (a),  liberty  was 

Plaintifi;  on  oriven  to  the  Plaintiff  to  amend  her  bill,  she  amending 

thetennsof  ®  . 

his  doing  bo  the  office  copies,  and  ^'  undertaking  to  amend  her  IhII 

w^^e  wi^*^  three  weeks  from  that  time.'* 

amendment 

ISSdJ^a*"        On  the  7th  ot  December,  the  Defendant's  solicitor  be- 

the  expiration  spoke  and  paid  for  the  order. 

of  that  time. 
The  Court, 

thoi^h  of  On  the21st  of  December,  the  Plaintiff's  solicitor,  having 

l«ive  ou^t  to  obtained  the  intended  amendments  of  the  bill  from  his 

haye  been  ob-  counsel,  applied  at  the  registrar's  office  for  the  order, 

the  amended  and  found  it  had  been  bespoken  and  paid  for  by  the 
direct  the  Defendant's  solicitor.  He  thereupon  informed  the  De- 
amended  bill  fendant's  solicitor,  that  if  he  did  not  take  away  the  order, 
the  file,  on  the  he  (the  Plaintiff's  solicitor)  would  do  so.     On  the  29th 

ground  of  the  ^f  J)ecember,  the  Defendant's  solicitor,  in  answer,  stated 

conduct  of  the 

Defendant,  that  he  had  the  order,  and  would  pass  the  same  at  the 

mised  to-Sraw  *>P®^^  ^^  ^^  offices.     The  Christmas  vacation  then 

up  the  order,  intervened;  the  Plaintiff's   solicitor   afterwards   made 

lected  doing  several  applications  to  the  Defendant's  solicitor  to  get 

so,  and  had  him  ^  p^sg  the  order,  but  which  was  not  done  until  the 

thereby  '^ 

created  the  20th  of  January.      The  Plaintiff  obtained  a  copy  and 

^^^    d  ^'^  ^^  amendments  on  the  23d. 

giving  costs  to 

an^  and^°  "         ^^  ^^^  "®^  moved,  on  behalf  of  the  Defendant,  that 

liberty  to  the  amended  bill  might  be  taken  off  the  file  for  irr^u- 

Plaintiff,  larity,  on  the  ground  that  it  had  been  filed  after  the 
^°"g^  *^  expiration 

spoken  and  ^ 

paid  for  by  the  W  ^  Beavan^  3SS. 

defendant, 

may  nevertheless  be  obtained  by  the  PlaintiC 
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expiration  of  the  three  weeks  mentioned  m  the  order  of       1841. 
the  4th  of  December. 

In  answer  to  the  application^  the  PlaintifiP's  solicitor 
stated  on  affidavit,  ^'that  he  desired  to  be  allowed  to 
pass  the  said  order  himself,  and  offered  to  pay  for  it 
accordingly,  but  was  informed  by  the  Registrar  that 
the  said  order  having  been  bespoken  by  the  Defendant's 
solicitor,  conld  not  be  passed  by  the  Plaintiff's  solicitor, 
nor  could  he  have  an  office  copy  of  it  until  it  should  be 
passed  by  the  Defendant's  solicitor;  and  that  he,  the 
Plaintiff's  solicitor,  thereupon  enquired  of  the  said 
Registrar,  how  he  could  compel  the  Defendant's  soli- 
citor to  pass  the  order,  and  was  informed  that  the  only 
way  was  to  apply  to  the  Court  for  that  purpose." 

Mr.  PemberUm  and  Mr.  James  Busselly  in  support  of 
the  motion. 

Mr.  Kindersley  and  Mr.  Mylne^  contra. 

The  Master  of  the  Rolls. 

The  Plaintiff  obtained  an  order  to  amend  on  the  4th 
of  December^  undertaking  to  amend  within  three  weeks. 
The  order  having  been  obtained,  I  apprehend  it  was 
open  to  either  party  to  have  it  passed  and  entered. 
Both  parties  had  an  interest  in  it,  the  Defendant  to 
obtain  the  costs,  and  the  Plaintiff  to  obtain  the  authority 
to  amend.  The  course  pursued  by  the  Plaintiff  was  to 
prepare  to  act  on  the  order  before  she  applied  for  it. 
The  draft  bill  was  amended  by  counsel  on  the  21st  of 
J^ooember,  and  before  she  had  made  any  application  for 
the  order.  The  Defendant  had  applied  for  the  order 
on  the  7th  of  December^  and  I  have  not  the  least  doubt 
but  that,  with  using  due  diligence,  he  might  have  ob- 

Cc  4  tained 
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1841.  gained  the  order  on  the  9th,  perhaps  on  the  same  day 
on  which  he  applied  for  it.  However,  he  bespoke  the 
order  and  paid  for  it.  This  was  unknown  to  the 
Plaintiff  who  had  prepared  the  amendments,  and  she 
was  afterwards  told  that  the  order  had  been  bespoken 
and  paid  for  by  the  Defendant  She  seems  to  have  then 
understood  that  she  could  not  obtain  the  order,  because 
it  had  been  ordered  and  paid  for  by  the  Defendant  I 
find  that  is  not  so^  for,  though  bespoken  by  one  party, 
it  may  be  obtained  by  the  other  party.  The  conse- 
quence was,  that  she  did  not  use  all  the  means  in  her 
power  to  obtain  the  order.  It  is  clear  that  she  relied, 
and  had  some  reason  to  rely,  on  the  Defendant  to  pro- 
secute the  order,  for  a  communication  was  made  to  the 
Plaintiff's  solicitor,  which,  if  made  in  good  faith  and  pro- 
secuted, would  most  probably  have  obtained  the  order 
in  time  to  comply  with  the  exigency  of  the  order. 

When,  however,  the  time  had  expired,  and  when  the 
Plaintiff  could  not  comply  with  the  order,  the  bill  was 
amended. 

The  time  having  expired,  the  amended  bill  was  not 
regularly  filed,  and  I  think  that  leave  ought  to  have 
been  obtained  by  the  Plaintiff,  to  file  the  bill  notwith- 
standing the  lapse  of  time. 

The  question,  however,  now  is,  whether  the  conduct 
of  the  Defendant  was  such,  that  he  ought  to  avail  him- 
self of  the  irregularity ;  I  am  of  opinion  that  he  has  so 
conducted  himself,  that  he  has  not  a  right  to  avail 
himself  of  that  irregularity ;  and  I  must  therefore  refuse 
the  order,  but  without  costs. 


CASES  IN  CHANCERY.  989 

1841. 


HENLEY  V.  STONE.  ^"(y  «• 

npmS  bai  was  filed  to  set  aside  a  purchase  alleged  ^  wcond  plea 

to  have  been  fraudulently  obtained,  and  the  vendor  parties  is  valid 

having  got  in  an  old  mortgage,  the  bill  also  sought  a  ^^1^n\*i\J^^ 

redemption  of  that  mortgage.  introduced  by 

an  interroe* 

The  Defendant,  on  a  former  occasion,  had  pleaded  mentofthe 
that  certain  persons  interested  in  the  equity  of  re-  ^^^  .      . 
demption  had  not  been  made  parties  to  the  suit,  and  A,B,,ari 
the  plea,  on  argument,  was  allowed,  {a)  mortgagee  by 

deposit  of  title 

The  Plaintiff  amended  her  bill  by  adding  these  parties  ^««***»  ^** "°' 

'for  aparty,  over- 

and  otherwise ;  whereupon  the  Defendant  Stone  filed  a  ruled,  the  bill 

second  plea  for  want  of  parties ;  by  which,  after  tracing  the  deals  ^ 

the  devolution  of  the  mortgage,  and  after  stating  how  it  were  in  the 

became  vested  in  the  Defendant  Thurley^  it  stated,  that  possession,  but 

before  the  filing  of  the  bill,  Tkurley  applied  to  W.  E.  ^{^®P^^^, 

Johnson  to  lend  her  200/.;  which  he  agreed  to  do,  upon  i^ingadepo* 

havini;  the  same  secured  to  him  by  a  deposit  of  the  said  sit  generally, 
®  .  not  stating 

thereinbefore  mentioned  indenture.     It  then  stated  as  distinctly  that 
follows :  —  "  and  Thurley,  on  the  Sd  of  J4rf^  1840,  depo-  ^^,^^'^^ 
sited  the  same  accordingly,  and  at  the  same  time  received  ^*  ^-t  pr  that 
the  sum  of  200/.  from  the  said  fV»  E.  Johnson  ;  which  said  niained  in  his 
sum,  together  with  an  arrear  of  interest,  is  now  due  and  hAn<ls« 
owing  to  him  on  such  security  as  aforesaid."  And  there- 
fore he  pleaded  that  Johnson  was  a  necessary  party  to  the 
suit. 

The  plea  now  came  on  for  argument. 

Mr.  PemberUm  and  Mr.  Gijffard^  in  support  of  the 
plea,  contended,  that  under  these  circumstances,  Johnson 

was 

(a)  3  BewfOHy  5S5, 
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was  a  necessary  party,  and  that  the  suit  could  not  pro- 
ceed in  his  absence. 

Mr.  Kinderde^  and  Mr.  l^fbie  cantrd^  contended, 
first,  that  this  was  a  second  dilatory  which  could  not 
be  allowed.  Baidins  v.  DaUon  (a\  Anon.  (6),  RUdUe 
V.  AyVmtu  (c) 

Secondly,  that  there  was  no  general  rule  that  all 
incumbrancers  ought  to  be  made  parties. 

Thirdly,  that  the  plea  was  to  the  whole  relief  and 
discovery,  and  the  Defendant,  by  giving  part  of  the 
discovery  by  his  plea,  had  overruled  it 

Fourthly,  that  the  statement  was  not  sufficient  as  to 
the  dqMsit ;  for  the  deeds  were  by  the  bill  alleged  to  be 
in  the  possession  of  the  Defendant,  and  it  did  not  appear 
by  the  plea  in  whose  possession  they  now  were. 

Mr.  Pembei^on^  in  reply.  This  does  not  come  within 
the  rule  of  a  second  dilatory,  because  the  bill  has  been 
amended,  and  the  Plaintiff's  case  has  been  varied ;  besides 
which,  the  Court  cannot  look  out  of  the  present  record 
to  take  notice  of  a  former  plea.  Secondly,  though  prior 
incumbrancers  may  not  be  necessary  parties,  yet  all  per- 
sons having  a  claim  in  respect  of  the  same  charge,  which 
is  sought  by  the  bill  to  be  redeemed,  must  be  made 
parties  to  the  suit.  Thirdly,  the  discovery  objected  to 
is  given  as  part  of  the  averments  of  the  plea,  and  there- 
fore does  not  come  within  the  rule.  And  fourthly,  the 
deeds  are  distinctly  stated  to  have  been  deposited  with 

Jdknsou 


(a)  5Y.^C.  447. 
lb)  Moid^^  807. 
(c)  15  Vei.  79.    See  Botam^ 
quet  V.  Martham^  4  Sou  575. ; 


Roberiitm  v.  Lord  Londtmderrif^ 
5  Sim,  296, ;  Prouer  v.  Bdnumds, 
1  F.j-  C.  481.;  Botdcy  v.  £c- 
d^,  l^tm.4'<SS^511. 
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Jcknaon  at  the  time  of  the  advance  of  9ML  \  they  must, 
therefore,  be  assumed  to  be  sdll  in  his  possession*  (a) 

The  MAflTTBR  qfthe  Rolls. 

Nobody  can  doubt  that  it  is  the  duty  of  a  Defendant 
who  puts  in  a  plea  for  want  of  parties,  to  state  plainly 
and  distinctly  what  his  objections  are ;  and  if  his  case  is, 
that  the  suit  is  defective  for  want  of  several  parties, 
then,  if  he  makes  his  objections  as  to  one,  two,  three, 
and  four  persons,  but  retains  a  fifth  whom  he  may  bring 
forward  by  plea  at  a  subsequent  occasion,  such  a  pro- 
ceeding would  be  extremely  improper. 

Where,  however,  a  Defendant  puts  in  a  plea  for  want 
of  parties,  which  is  allowed,  and  liberty  is  given  to  the 
Plaintiff  to  amend  his  bill,  it  may  happen  that  the 
amendment  of  the  bill  may  bring  forward  additional  cir- 
cumstances to  shew  that  some  other  persons  are  neces- 
sary parties,  in  addition  to  those  brought  forward  in  the 
plea.  There  could  not  be  a  greater  injustice  than  to 
preclude  a  Defendant  from  taking  the  objection  for  want 
of  parties,  which  is  for  the  first  time  introduced  by  the 
amendment. 


Hbnlby 


Stone. 


If  such  be  the  rule,  that  fact  must  be  the  subject  of 
consideration,  and  the  Court  must  look  to  the  former 
plea  and  to  the  record ;  and  I  apprehend  that  the  Court 
has  always  a  right  to  look  to  its  own  records  to  see 
what  has  taken  place  in  the  cause,  (a) 

In  this  case  the  objection  formerly  made  for  want  of 
parties,  was  not  because  a  person  entitled  to  a  mort- 
gage had  not  been  made  a  party,  but  because  one  in- 
terested in  the  equity  of  redemption   had  not  been 

brought 
(a)  EOmx  r,  GoodMOHt  5  3f^  4^  Cr.  658. 
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brought  before  the  Court  The  objection  now  is,  that 
there  is  a  person  interested  in  the  mortgage  sought  to  be 
redeemed  who  is  not  a  party.  It  is  however  unneces- 
sary for  me  to  decide  the  other  question  and  the  otgec- 
tions  raised  to  the  plea,  because  I  think  that  the  plea  is 
defective  in  point  of  form.  A  Defendant,  objecting  by 
plea  that  a  certain  person  is  a  necessary  party,  is  bound 
to  state  the  transactions  in  respect  of  which  he  had  be- 
come a  necessary  party.  I  think  that  the  circumstances 
of  this  equitable  mortgage  ought  to  be  clearly  and  dis- 
tinctly set  out,  so  as  to  shew  that  when  the  party  is  added, 
the  defect  will  be  cured,  and  an  end  will  be  put  to  it. 


It  is  impossible  to  ascertain  now  whether,  if  Johnson 
were  made  a  party,  the  objection  would  be  removed  ;  it 
is  only  to  be  ascertained  by  inference  in  whose  hands  the 
deposit  was  made,  and  if  this  person  were  made  a  party, 
the  Defendant  might  again  object  that  some  other  person 
in  whose  hands  die  deeds  now  are  is  still  a  necessary 
party.    The  plea  is  defective,  and  must  be  overruled. 


June  S6.  29. 
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w 

Proper  form     nPHE  Defendant  Stone  appeared  to  the  bill  on  the 
obtaining  29th  of  Man^ch^  and  his  time  for  answering  would 

further  time  to  consequently  have  expired  on  the  24?th  of  May;  but  in 
answer,  on  ,  *       ,        ,  *    .  ,       *^  ,    .      .      , 

condition  of  a  the  meantime  he  applied  to  the  Master  and  obtained  a 
Serjeant-ai-      month's  further  time  to  answer,  from  the  10th  of  3foy, 

arms,  under  ^  ^  '  ^^ 

the  3i8t Order  upon  the  conditions  mentioned  in  the  21st  General 

^  WhCTc  a  Older 

Defendant  ob- 
tains further  time  to  answer,  on  condition  of  hit  entering  hiB  appearance  with  the 
Registrar  and  consenting  to  a  Serjeaot-at-arms,  but  oegTecta  lo  to  do,  the  Court 
cannot  compuborily  direct  it  to  be  done. 
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Order,  1838(a),  viz.  of  entering  his  appearance  with        1841. 
the  Rq;istrar,  and  consenting  to  a  Serjeant-at-arms,  as 
in  the  case  of  a  commission  of  rebellion  returned  "  non 
est  invefitusJ* 

The  Defendant  accept^  the  terms,  and  on  the  20th 
of  Alay  procured  the  order  to  be  drawn  up ;  by  which 
it  was  ordered  that  Sione  should  have  a  month's  time 
from  the  10th  of  Jtfoy  "to  plead,  answer,  or  demur, 
not  demurring  only,  but  that  the  Defendant  should  enter 
his  appearance,  and  consent  to  a  Serjeant-at-arms,"  &c 

The  Defendant,  however,  neither  entered  his  appear- 
ance nor  consented,  although  his  solicitor,  being  threat-, 
ened  with  an  attachment,  by  letter  dated  the  Istof  Jim^, 
promised  to  enter  the  appearance  and  file  the  answer  in 
due  time. 

On  the  9th  of  June  the  Defendant  filed  a  plea,  and 
on  the  same  day  the  Plaintiff  gave  notice  of  motion 
'*  that  it  might  be  ordered  that  Stone  should  forthwith 
enter  his  appearance  with  the  Registrar,  pursuant  to  the 
order  of  the  10th  of  Jtfoy." 

The  motion  was  now  made. 

Mr.  Kinderdey  and  Mr.  Mylne  contended,  that  the 
Defendant  was  now  bound  to  perform  his  undertaking 
and  to  perform  the  condition  of  the  order,  the  benefit  of 
which  he  had  accepted  on  those  terms. 

Mr.  C.  P.  Cooper  and  Mr.  James  Russell^  contrd.  The 
appearance  with  the  Registrar  must  be  voluntary,  as 
the  whole  proceeding  is  founded  on  consent   The  order 

ought 

{a)  Ordmes  Can*  50. 
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1841.  ought  to  ha^e  been  drawn  up  by  the  Defiaidfliit,  and  not 
by  the  Plaintiff,  and  if  the  Defendant  neglects  doing 
so,  the  Plaintiff  is  at  liberty  to  proceed  as  if  no  order 
had  been  made.  In  Judd  y.  Waarinalty  (a).  Sir  C.  C 
Pepys  decided  that  he  could  not  compel  a  Defendant  to 
enter  his  appearance,  &c  under  such  an  order,  and  be 
was  of  opinion  ^  that  a  compulsory  consent  could  not 
be  the  effect  of  any  conditional  order.**  A  party  cannot 
be  compelled  to  consent. 

\The  Master  of  the  Roixs.  I  do  not  understand 
how  it  was  that  this  order  came  to  be  drawn  up  before 
the  appearance  and  consent  had  been  entered  with  the 
Jlegistrar.] 

Mr.  Kinderdey^  in  reply. 

JTie  Master  of  the  Rolls.  I  will  not  decide  this  case 
now,  though  I  confess  I  should  have  great  difficulty  in 
making  the  order  asked. 

I  presume  the  Master  intended  to  make  the  ordinary 
order,  but  I  cannot  say  that  I  think  he  has  done  so.  If 
this  had  been  the  ordinary  order,  it  would  have  been, 
''  That  upon  the  Defendant  entering  his  appearance 
-with  the  Registrar  by  his  clerk  in  Court  in  six  days  "  (6), 
he  should  have  the  month's  time ;  that  is,  he  is  to  have 
the  time  on . submitting  to  the  condition  imposed;  but 
until  he  has  submitted,  he  is  not  to  have  the  benefit  of 
the  order.  The  order  ought  not  to  be  available  until 
the  condition  has  been  performed,  and  he  cannot  have 
the  benefit  until  his  Six  Clerk  has  signed  the  consent 
and  appearance.  The  consequence  of  not  accepting  the 
condition  is,  that  the  Defendant  loses  all  the  benefit  of 

the 
(a)  S  Myl.  4-  K.  SIS.  (b)  See  Hmde^  144. 


The  case  stood  over,  but  ultimately  no  order  was 
made. 
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the  ordei',  and  is  subject  to  all  the  consequences  of  not       1841. 
answering  as  if  no  order  had  been  made. 

The  communication  made  by  the  Defendant's  soli- 
dtor,  unless  made  bon&fde^  was  improper,  and  requires 
explanation ;  but  the  order  which  is  asked  against  the 
Defendant,  cannot  be  granted  for  the  purpose  merely  of 
punishing  the  bad  faith  of  the  solicitor.  I  should  have 
the  greatest  difficulty  in  making  the  order  which  is  here 
asked,  and  my  present  impresabn  is,  that  I  cannot 
make  it. 

His  Lordship  added,  ^'  I  have  frequently  said,  in  this 
place,  that  I  never  knew  an  experienced  solicitor  con- 
sent to  a  Seijeant-at-^arms  in  order  to  avoid  an  attach- 
ment for  want  of  answer.  Nobody  would,  on  consider- 
ation, subject  himself  to  such  stringent  conditions  to 
avoid  an  attachment.'^ 


PARKER  V.  BULT.  Aug.^. 


I 


N  this  case  the  Plaintiff,  obtained  the  common  in-  The  tenn 
junction  for  want  of  answer,  which,  on  the  22d  of  causes*^  in  die 
Aprily  was  extended  to  stay  trial.     The  Defendant  put  fifUi  order  of 
in  his  answer  on  the  18th  otjune^  and  on  the  same  day  m^g  those 
obtained  an  order  nisi  to  dissolve  the  injunction.     On  ^*^  *?  ^°'y  *" 

the  10th  of  Jtdy  the  Plaintiff  attempted  to  shew  cause  junction  de-* 

Q^  pendt  on  the 
exceptions; 
and  not  causes  in  which  an  injunction  is  prayed,  or  has  been  dissolved. 
Where,  therefore^  an  injunction  had  been  obiaiaaa  aod  diiBolved,  the  Plaintiff 
cannot  rder  the  exceptions  for  insufficiency  until  the  expiration  of  eight  days. 
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1841.       on  tbe  merit8»  but,  haTing  fiuled,  the  injanctioii  was 
dissolved. 


On  the  26th  of  July  the  Plaintiff  filed  exceptions  to 
the  answer  of  the  Defendant,  and  referred  them  the 
same  day. 

fiy  the  5th  Order  of  April  1828  (a),  it  is  ordered, 
<<  that  when  exceptions,  taken  to  an  answer  for  insuf- 
ficiency, are  not  submitted  to,  the  Raintiff  may,  at  the 
expiration  of  eight  days  after  the  exceptions  are  deli- 
vered, but  not  before^  unU$$  in  injunction  causes,  refer 
such  answer  for  insufficiency." 

Mr.  Pembertan  and  Mr.  Coboile,  for  the  Defendant, 
now  moved  to  discharge  the  order  of  reference  for  irre- 
gularity, contending  that  the  Plaintiff  was  not  at  liberty 
to  refer  the  exceptions  until  the  expiration  of  eight  days 
after  their  delivery,  in  order  that  the  Defendant  might 
have  an  opportunity  of  putting  in  a  further  answer. 
They  contended  that  the  term  **  injunction  causes,"  in 
the  5th  General  Order,  did  not  mean  causes  in  which 
an  injunction  was  prayed,  or  had  been  obtained,  but 
causes  in  which  the  obtaining  or  continuing  of  an  in- 
junction depended  on  the  fate  of  the  exceptions.  They 
cited  Candler  v.  Partington  {6)  and  Brooks  v.  Haiglu  (c) 

Mr.  James  SusseU,  contrd. 

A  Plaintiff  in  possession  of  an  injunction  cannot  refer 
exceptions  instanter;  but  that  is  not  the  present  case. 
This  motion  must  be  decided  on  the  express  terms  of 
the  5th  Order,  which  gives  the  Defendant  eight  days  to 
put  in  a  further  answer,  except  <<  in  injunction  causes : " 

this 

(a)  Orefinef  Can.  6.  (e)  8  Sim.  558. 

{b)  6  Mad.  102. 
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this  case  comes  within  the  exception,  bemg  an  injunc-  1841* 

tion  cause,  and  moreover  one  in  which  an  injunction  ^"^^""^"^^ 

was  actually  obtained.  9. 


BULT. 


Mr.  PemberUmy  in  reply. 

The  Master  of  the  Rolls. 

It  seems  to  me  that  the  expression  '*  injunction 
causes,"  in  this  General  Order,  means  those  causes 
only  in  which  the  injunction  depends  on  the  exceptions. 
The  order  must  therefore  be  discharged. 


B 


CHARLTON  v.  RICHMOND.  184«. 

Mayl. 

Y  the  84th  of  the  Orders  of  Ai^ust  1841  (a)  it  is  The  twelve 
ordered  '<  That  where  the  Defendant  shall  file  a  ^^!?\ 


setting  down 
demurrer  to  the  whole  bill,  the  demurrer  shall  be  held  a  demurrer 

sufficient,  and  the  Plaintiff  be  held  to  have  submitted  General  Order 

thereto,  unless  the  Plaintiff  shall,  within  twelve  days  ofAugutt 
r  I  .      .  <•    1       .         11         1         i      -r^  /.     1     1841,  are  not 

from  the  expiration  of  the  time  allowed  to  the  Defend-  ^^  dayi. 

ant  for  filing  such  demurrer,  cause  the  same  to  be  set 

down  for  argument.'' 

In  the  present  case  the  Defendant  filed  a  demurrer 
to  the  whole  bill  on  the  28th  of  March.  The  Plaintiff 
never  set  it  down  for  argument,  but  on  the  lltb  of 
April  obtained  an  order  of  course  to  amend  on  payment 
of  20f.  costs ;  and  he  amended  the  same  accordingly. 

The 

(a)  OnUnesCan.  174. 
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1842.  The  Defendant  now  moved  to  discharge  the  order  of 

^^^^^"^^     the  11th  of  April,  and  that  the  bill  as  amended  might 

V.  be  taken  off  the  file  for  irregularity  with  costs, 

Richmond. 

An  affidavit  was  filed  in  opposition,  stating  that  the 
Defendant's  time  for  demurring  expired  on  the  29th  of 
March,  and  that  the  R^ristrar*s  office  was  shut  for  the 
Easier  holidays  fi'om  the  24th  of  March  to  the  4th  of 
April,  on  which  day  the  demurrer  was  entered  at  the 
Registrar's  office. 

Mr.  Pembeiion,  in  support  of  the  motion.  The  De- 
fendant's time  for  demurring  expired  on  the  29th  of 
March,  and  therefore  the  demurrer  ought  to  have  been 
set  down  by  the  Plaintiff  for  argument  within  twelve 
days  after  the  29th  of  March,  or  at  the  latest  on  the 
10th  of  >lprf7.  This  was  not  done,  and  therefore  by 
the  express  form  of  the  General  Order  referred  to,  the 
demurrer  must  be  held  sufficient,  and  the  Plaintiff  be 
held  to  have  submitted  thereto.  It  was  consequently 
irregular  to  obtain  an  order  to  amend. 

Mr.  Tinney  and  Mr.  Bagshawe,  contrd.     The  order 

of  August  1841  must  be  considered  with  reference  to 

the  old  practice.     By  the  14th  of  Lord  Caoentrjft  Or^ 

dinances  (a)  the  demurrer  is  to  be  set  down  within  eight 

days  after  it  is  put  in,  or  to  be  allowed  without  motion. 

Now  it  has  been  held  that  these  eight  days  mean  eight 

office  days ;  Bullock  v.  Edingion.  (b)    The  twelve  days, 

therefore,  in  this  case  must  mean  twelve  office  dcys, 

otherwise  the  Defendant  would  have  eight  office  days, 

while  the  Plaintiff  would  not  have  the  same  advantage. 

If  any  other  construction  were  put  on  this  order,  then 

if  the  twelve  days  elapsed  while  the  offices  were  closed, 

it 
{a)  Beamei  Orders,  77.  (h)  I  Sim.  481.;  and  see  Bo^ 

y.  Morgan^  9  Sim,  S62. 
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it  woald  be  impossible  to  comply  with  the  exigency  of       184S, 

the  order.  7^'^'^^^^ 

Charlton 

o. 
At  all  events,  an  opportmiity  ought  to  be  given  to    Richmond. 

the  Plaintiff  of  setting  the  matter  right. 

Tie  Master  of  the  Rolls. 

A  very  ingenious  argument  has  been  used  to  shew 
that  the  general  order  ought  not  to  have  been  expressed 
as  it  is,  because  cases  may  arise  in  which  the  operation 
of  the  order  would  produce  the  greatest  inconvenience. 
But  has  there  been  any  thing  in  this  case  which  ought 
to  deprive  the  Defendant  of  the  benefit  of  the  order? 
The  demurrer  was  filed  on  the  28th  of  March^  and  in 
the  regular  course  of  business  the  Plaintiff  must  have 
had  some  notice  of  it,  and  must  have  had  an  oppor- 
tunity of  doing  what  was  necessary.  The  duty  of  the 
Defendant  was  to  enter  the  demurrer  with  the  Re- 
gistrar within  eight  days,  and  he  did  it  on  the  4th  of 
April;  the  complaint  is,  that  he  did  not  take  all  the 
time  he  might  have  taken  under  the  decision  referred 
to.  On  the  1 1th  of  Aprils  and  after  the  demurrer  had 
under  the  thirty-fourth  order  become  sufficient,  the 
Plaintiff  obtained  an  order  to  amend,  and  the  question 
is,  if  this  proceeding  was  regular;  I  think  it  is  not,  for 
according  to  the  terms  of  the  thirty-fourth  order,  the 
demurrer  was  then  sufficient,  and  I  cannot  think,  if  the 
order  is  to  be  applied  at  all,  that  there  is  any  incon- 
venience in  this  case.  The  proceeding  of  the  Defendant 
was  quite  regular,  and  although  I  regret  the  conse- 
quences, yet  it  is  absolutely  necessary,  if  these  general 
orders  are  to  be  obeyed  at  all,  to  act  strictly  on  them. 
The  motion  must  be  granted  with  costs,  but  the  Plaintiff 
will  not  be  prevented  filing  a  new  bill  if  he  should  be 
so  advised. 


Affirmed  with  costs  by  L.  C.  3d  oi  December  1842. 


40a  CASES  IN  CHANCERY. 

1841. 


^priiie.  STUBBS  v.  SARGON. 

A  party  con-       A  jj  order  was  made  on  Homer,  a  purchaser  under 

senung  to  the    /\     ,     ^  '      r 

alteration  of  a  the  Coiirt,  to  pay  his  purchase-money  into  Court 

Stoi&it    before  the  lOth  of  Mi«*. 

had  been 

not  object  *  This  order  was  du]y  served,  and  the  time  expired 

that  the  order,  without  Homer  havin<r  obeyed  the  order.      The  Ac- 
as  altered,  has  •       •  a       i 

not  been  countant-General  would  not  receive  the  money  after  the 

served  on         expiration  of  the  time  and   by  consent  between   the 

parties,  and  to  prevent  the  necessity  of  a  new  order  the 

Registrar  altered  the  order,  and  substituted  the  17th  of 

March  for  the  10th. 


Homer  still  made  default,  and 

Mr.  Pemberton  now  moved  for  the  four  day  order. 

Mr.  Cooper^  contra^  objected  that  the  order  directing 
the  payment  of  the  money  before  the  1 7th  had  not  been 
served,  and  contended  that  this  application  could  not  be 
granted. 

Mr,  Pemberton,  in  reply.  There  was  but  one  order, 
altered,  it  is  true,  with  the  consent  of  all  parties,  and  for 
the  convenience  o(  Homer. 

The  Master  of  the  Rolls  said  he  could  not  allow 
the  purchaser  to  take  advantage  of  this  objection,  as  it 
would  be  a  positive  fraud  upon  the  parties. 


REPORTS 
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ADDIS  V.  CAMPBELL.  May  3,4,5. 8. 

HIS  suit  was  instituted  for  the  purpose  of  setting  B.  purchased 
aside  a  sale  of  a   reversionary  interest,  on  the  ^nterest*o?!f/ 
ground  of  fraud  and  inadequate  consideration,  under  at  a  gross 

^,     -  „      .         .  ^  undervalue, 

the  roUowing  circumstances :  —  and  under  cir- 

cumstances 

_      -  /.      1    1 1        1  111  .      which  ren- 

in the  year  1818,  a  freehold  and  copyhold  estate  in  dered  the 

Norfolk,   stated  to  produce  about  600/.  a  year,    stood  ^"^j^Jn^^uity. 
limited  to  the  following  uses :  i.  e.  to  the  use  of  Francis  C,  had  notice 
GostUng  for  life,  with  remainder  to  his  first  and  other  lidity^of  the 
sons  in  tail,  with  remainder  to  his  daughters  in  tail,  with  contract,  but 
remainder  to  Mildred  Addis  for  life,  with  remainder  to  afterwards  he 
Henry  Joseph  Addis,  her  son,  in  tail,  8cc.  8cc.     Trustees  Purchased  the 

^         -^  '  '  '  reversion  of 

were  in  the  usual  manner  interposed  to  preserve  con-  B.,  na}nng  to 
tingent  remamders.  ^;,t-  5" 

Mildred  joined  in  the 
conveyance 
and  confirmed  the  sale.    The  Court,  being  of  opinion  that  Chad  not  taken  proper 
steps  to  protect  A,  in  the  second  transaction,  set  it  aside,  and  decreed  a  recon- 
veyaoce>  on  repayment  of  the  consideration  given  by  B,  to  A.  in  the  first  transac- 
tion. 

Vol.  IV.  E  e 


402  CASKS  IN  CHANCERY. 

184L  Wldred  AddU  died  in  Jubf  1818.     Fra$ieU  Gottih^, 

tbe  first  tenant  for  lifey  was  then  a  widower  without 
children,  and  of  the  age  of  sixty-four  years.  Subject 
therefore  to  the  life  estate  of  [lirancis  GosUingf  and  the 
contingenqr  of  his  having  issuer  Henry  Jbteph  Addis 
was  then  entitled  in  remainder  in  tail  to  the  estate  in 
quesdon. 

Henry  Joseph  Addis  was,  at  this  time,  of  the  age  of 
thirty-eighti  of  a  reckless,  improvident^  and  abandoned 
character;  and  havings  in  AprU  1818,  committed  a 
felony  at  Margate^  he  absconded,  and  was  in  a  state  of 
great  destitution.  In  the  following  month  of  Aupat 
he  entered  into  a  treaty  with  Jchn  Crooks  a  Quaker  re- 
siding at  Norwich,  for  the  sale  to  him  of  his  contingent 
reversionary  interest  in  the  lands  in  question. 

The  opinion  of  an  actuary  was  taken  by  Crook  as  to 
the  value  of  the  reversion,  the  age  of  the  tenant  for 
life  and  the  rental  being  somewhat  understeted    The 
actuary  was  of  opinion,  that,  exclusive  of  the  contingency 
oi  Francis  GosUing  having  issue,  the  value  was  nearly 
80002.,  and  stated  that  the  contingency  referred  to  was  not 
capable  of  computation,  but  that  not  more  than  one-third 
of  the  price  ought  to  be  deducted  for  the  contingency. 
This  deduction  being  made,  the  value  appeared  to  be 
between  5000/L  and  6000/.    This  treaty  having  become 
known  to  Charles  Addis^  a  solicitor,  who  was  tbe  cousin 
of  Henry  Joseph  Addis^  he  endeavoured  to  cause  tbe 
sale  of  the  reversion  to  be  made  by  auction,  and  this 
course  was  also  advised  by  Francis  Gostlingy  as  the 
mode   by  which  it  would  feteh  its  value.    During  a 
short  period  John  Crook  afiected  at  least  to  concur  in 
this  object;   instructions  were  given  to  an  auctioneer, 
and  the  property  was  advertised  for  sale  by  auction ;  but 
before  the  day  of  sale  had  arrived,  Crook  succeeded  in 

.  obtaining 
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a  private  contract  for  the  sale  of  the  reversion  1841. 
of  the  greatest  part  of  the  land  to  himself  for  500/., 
Henry  Joseph  Addis  covenanting  to  saffer  a  recovery 
on  the  death  of  Francis  GosUing,  and  to  levy  a  fine  in 
the  meantime.  This  contract  having  been  communi- 
cated to  ChaHes  Addis^  he  <*  upbraided  Crook  with 
having  made  an  nnconscionable  bargain,  and  of  acting 
un&irly  in  procuring  Henry  Joseph  Addis  to  sign  a 
contract  in  the  absence  of  any  professional  adviser;" 
and  he  prevailed  on  Crook  to  give  his  bond  to  Henry 
Joseph  Addis  for  the  payment  of  8002.  when  he,  Crook^ 
should  obtain  possession  of  the  land  under  the  contract. 
The  remainder  of  the  property  was  afterwards  sub- 
jected to  the  contract,  the  consideration  money  was 
then  increased  to  625/.,  and  the  money  secured  by  the 
bond  was  increased  to  1000/.  In  the  result,  on  the 
20th  of  April  1819,  Henry  Joseph  Addis^  received  6502. 
and  the  bond  for  10002.  payable  when  Crook  should 
obtain  possession  of  the  estate,  and  conveyed  his  interest 
to  Crook  by  deed  and  fine. 

Francis  Crosiling  appeared  to  have  been  perfectly  well 
aware  of  the  fraudulent  nature  of  the  sale  to  Crook,  and 
he  expressed  in  strong  terms  his  opinion  of  the  trans- 
action. In  letters  written  by  him  in  the  years  1818 
and  1819,  he,  amongst  other  things,  expressed  a  hope 
**  that  some  of  the  fimiily  would  dispute  the  sale,"  and 
stated  also,  ^  that  by  filing  a  bill  in  Chancery  it  might 
be  set  aside,*^  and  that  Henry  J.  Addis  *'  had  sold  the 
reversion  for  less  than  one  year's  rent'* 

In  1820  Henry  J.  Addis  returned  to  Margate,  where 
be  was  apprehended,  tried,  and  convicted  of  the  felony, 
and  was  sentenced  to  seven  years'  transportation.  Subse- 
quent to  the  expiration  of  his  imprisonmenti  he  returned 

JBe  2  ^  to 
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1841.       to  Mof^ate^  and  in  1827  became  an  inmate  in  the  work- 
house. 

In  1828  a  communication  seemed  to  have  taken  place 
between  Mr.  Costigan^  a  Catholic  priest,  resident  at 
Margate^  and  Francis  GosUing^  respecting  Henry  J. 
Addis;  and  in  a  letter  written  by  Mr.  Gostling  to  the 
former,  he  expressed  himself  as  follows :  — -  **  The  at- 
tempt was  made  to  file  a  bill  in  Chancery  against  the 
man  who  bought  Henrj/%  reversion  by  private  contract, 
as  the  Chancellor  sets  aside  all  purchases  of  this  nature, 
in  which  he  must  have  succeeded.  It  was  advertised  to 
have  been  sold  by  public  auction,  but  the  Quaker  at- 
tended on  Henry  some  weeks  in  London^  and  closed  for 
500/. ;  nothing  like  one  year's  rent  of  the  estates.  A 
more  rascally  transaction  was  hardly  ever  known.  A 
further  bond  was  procured  by  Mr.  Charles  Addis  for 
1000/.,  payable  when  this  man  got  possession  of  the  pro- 
perty, which  bond  Henry  sold  to  the  Quaker's  friend 
for  50/.,  as  I  am  well  informed." 

On  the  15th  of  May  1828,  Goslling  contracted  with 
Crook  to  purchase  the  reversionary  interest  in  the  pro- 
perty (with  an  inconsiderable  exception)  for  6500/.;  at 
which  sum  it  was  then  valued  by  a  land  agent  and 
valuer,  and  Crook  engaged  to  procure  the  signature  of 
Henry  Joseph  Addis*  The  necessary  deeds  were  pre- 
pared by  Crook*s  solicitor  at  Norwich^  and  were  also 
perused  and  settled  by  him,  on  behalf  of  Henry  Joseph 
AddiSf  but  no  communication  appeared  to  have  taken 
place  between  this  solicitor  and  Henry  Joseph  Addis. 
In  these  deeds  Henry  Joseph  Addis  joined  and  he  con- 
curred in  the  conveyance  to  Gostling.  The  deeds  being 
engrossed,  were  carried  by  Crook  to  Margate,  and  on 
his  arrival  at  that  place  Henry  Joseph  Addis,  who  was 
an  inmate  in  the  workhouse,  was  sent  for  to  the  inn. 

What 
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What  then  took  place  was  detailed  in  the  evidence  of       1841. 

the  landlord,  as  follows :  —  ^*^^V^^ 

Addis 

V. 

"  Hemy  Joseph  Addis  came  to  my  house,  and  an  in-    Campbell. 
terview  took  place  there  between  the  said  John  Crook 
and  the  said  Henry  Joseph  Addis,  in  my  presence,  in 
which  the  said  John  Crook  took  out  a  bundle  of  parch- 
ments, and  said,  that  he  had  got  some  writings  which  he 
wanted  him,  the  said  Henry  Joseph  Addis,  to  sign,  and 
he  added,  addressing  the  said  Henry  Joseph  Addis,  ^  If 
you  behave  honourably  to  me,  I  will  to  you.'     They 
dien  left  my  house  together,  for  the  purpose  of  going  to 
the  office  of  Mr.  Deams,  a  solicitor  of  Margate,  and  re- 
turned, in  a  short  time,  to  my  house ;  upon  which,  I 
asked  the  said  John  Crook,  whether  the  business  had 
been  accomplished  to  his  satisfaction,  and  whether  the 
said  Henry  Joseph  Addis  had  complied  with  his  wishes  ? 
to  which  the  said  John  Crook  replied  in  the  affirmative ; 
and  upon  my  asking  him  whether  the  purchase  which 
he  had  made  of  the  said  Henry  Joseph  Addis  was  an 
advantageous  one,  he  replied,  that  it  was  very  much  so, 
and  stated  that  he  had  cleared  6000/.  by  it,  and  that  he 
had  given  the  said  Henry  Joseph  Addis  640/.  for  his 
right  to  ther  property.     I  then  observed,  that  the  said 
Henry  Joseph  Addis  was  in  very  distressed  circum- 
stances, and  that  I  hoped  that,  as  he  the  said  John 
Crook  had  made  so  good  a  bargain,  he  would  bear  him 
in  mind;  and  upon  the  said  John  Crook  asking  me  what 
I  thought  he  ought  to  do  for  the  said  Henry  Joseph 
Addis,  I  replied,  that  I  thought  that  he  could  not  do 
less  than  allow  him  1/.  a  week  during  the  remainder  of 
his  the  said  John  CrooVs  life.    This  the  said  John  Crook 
readily  consented  to  do,  and  he  requested  me  to  take 
the  trouble  of  making  the  payment  to  the  said  Henry 
Joseph  Addis  weekly,  which  I  agreed  to  do.*' 

Ee  ^  The 


406  CASES  IN  CHANCERY. 

1841.  The  deeds  were  executed  on  the  5di  of  Sepiemtxr 

1828,  and  in  pursuance  thereof  three  reco^raries  woe 
suffered  of  the  property,  which  became  thereby  limited 
to  Gastling  in  fee  simple. 

It  appeared  that  Qrookf  from  time  to  time^  and  par- 
ticularly about  the  time  of  the  second  contract,  doled 
out  small  sums  of  money  to  Hemy  Joseph  Addis,  and 
from  the  execution  of  the  second  conyeyance  to  the 
time  of  Crool^s  death,  the  IL  a  week  and  other  trifling 
sums  were  paid  by  him  to  Hemy  Joseph  Addis.  He 
also  bought  up  his  1000/.  bond  for  the  sum  of  4002. 

Crook  died  in  18S1,  Addis  died  in  the  workhouse  in 
1832,  and  the  Plaintiff,  his  eldest  son,  attained  twenQr- 
one  in  1834.  Mr.  GosUing  died  in  July  18S5»  aged 
eighty,  and  his  interest  was  represented  in  this  suit  by 
the  Defendant  Mr.  Campbell  and  others. 

This  bill  was  filed  in  May  1838,  against  the  repre* 
sentatives  of  Crook  and  the  representatives  of  GostUng, 
for  the  purpose  above  stated.  The  estate  was  now 
valued  at  20,950/.  The  valuation  now  made  of  the  re- 
version in  1818,  independent  of  the  contingency,  was 
somewhat  above  11,000/L 


The  case  is  reported,  on  an  interlocutory  41|/|#umhaw, 
in  1  Beavan^  258.  The  cause  now  came  on  for  hearing 
on  the  merits. 

Mr.  Pemberton  and  Mr.  Piggotif  for  the  Plaintiff. 

First,  as  to  the  original  purchase  by  Crook.  A  pur« 
chaser  of  a  reversionary  interest  is  under  an  obligation 
to  prove  that  he  gave  full  value  for  his  purchase.  This 
is    now    a    perfectly  established  rule   of  the  Court 

Goaiand 
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Gcniand  ▼.  De  Faria  (a),  and  Hincksman  v.  Smith,  {b)  184L 
It  has  not  been  attempted  to  show  that  Crook  gave  fall 
value ;  the  contrary  is  expressly  proved  by  the  valuation 
taken  by  Crook  on  the  occasion.  The  Defendants  will, 
however,  say  that  inasmuch  as  the  estate  of  Henry  J. 
Addis  depended  on  the  contingency  of  Mr.  GostUng 
dying  without  issue,  it  is  not  capable  of  valuation.  It 
may,  perhaps,  be  impossible  to  make  an  accurate  valu- 
ation ;  but  at  the  same  time  the  consideration  may,  as  in 
the  present  case,  be  shewn  to  be  so  grossly  inadequate 
as  to  invalidate  the  transaction.  There  are,  however, 
cases  where  sales  of  reversions  depending  on  similar 
contingencies  have  been  set  aside.  In  BamardisUm  v. 
Lifigood  (c)  the  contingency  on  which  the  reversion  de- 
pended was  the  death  of  Sir  Samuel  Bamardiston  without 
issue  male.  A  similar  contingency  existed  in  the  case  of 
Baaoes  v.  Heaps  {d)^  and  the  sale  was  avoided.  Sir  WiU- 
Uam  Grant  there  observed,  ^*  Whether  any  individual 
will  marry  and  have  issue,  is  an  event  not  easily  re- 
dodble  to  calculation :  but  a  man  in  such  a  state  of 
health  as  Qeorge  Bonoes  is  described  to  have  been,  was 
not,  according  to  ordinary  probabilities,  likely  to  have 
children.  The  Court  has  not  held,  that  a  bargain  de- 
pending on  such  a  contingency  is  wholly  out  of  its 
reach.  Lord  Ardglasse  v.  Jidusckamp  {e)^  Wiseman  v. 
Beake  (g),  and  Bamardiston  v.  Utigood  (h)  were  cases  in 
which  death  without  issue  male  was  the  contingency, 
upon  which  the  lender,  or  purchaser,  was  to  reap  the 
stipulated  advantage:  yet  the  uncertainty  of  such  a 
risk  did  not  prevent  the  Courtf s  setting  aside  the  bargain 
in  each  of  those  cases." 


In 


(a)  17  Veg.  90.  (e)  1  Fern.  SS7. 

\b)  S  Huu.  433.  (g)  8  Vem.  181« 

(c)  S  AOs.  133.  {k)  a  Atk.  133. 
{d)  zVe$.i  B.  117. 

Ee  4 


408  CASES  IN  CHANCERY. 

1841.  In  Baker  v«  Beni  (a)  the  reversion  depended  upon  the 

'^^^^      contingency  of  the  tenant  for  life,  who  was  sixty-three 

V.  years  of  age,  and  a  bachelor,  dying  without  issue ;  the 

Campbell,    purchaser  had  deducted  one  half  for  the  contingency  z 

Sir  John  Ijeach  adopted  that  principle,  and  referred  it  to 

the  Master  to  compute  the  value  on  that  basis*    Here 

the  Court  may  adopt  the  principle  stated  in  the  valu«-^ 

ation  of  the  actuary,  of  deducting  one  third  for  the  con* 

tingency ;  but  in  any  view  the  consideration  on  the  first 

purchase  was  so  grossly  inadequate  that  it  cannot  stand* 

As  to  the  second  purchase,  it  appears  that  Gostling 
\\sid  full  notice  of  the  invalidity  of  the  transaction  with 
Crook;  nothing  can  be  stronger  than  the  expressions  used 
by  Gostling  respecting  it ;  yet  in  the  face  of  this  he 
became  the  purchaser  from  the  man  who  had  committed 
the  fraud,  and  paid  into  his  hands  the  whole  consider- 
ation. The  circumstances  under  which  Crook  prevailed 
on  Henry  «7.  Addis  to  concur  in  the  conveyance,  are 
such  as  to  render  it  ineffectual  as  a  bar  to  the  claim  of 
the  Plaintiff.  Addis  appears  to  have  been  in  the  greatest 
distress  in  a  poorhouse,  and  entirely  under  the  influence 
and  pressure  of  Crookj  who  doled  out  small  suras  to 
obtain  his  concurrence. 

They  also  cited  Boswell  v.  Mendhanu  {b) 

Mr.  Kindetsleyy  Mr.  S.  Sharpe^  and  Mr.  Roupelly  for 
the  parties  claiming  under  Mr.  Gostling*^ 

It  is  not  necessary  for  the  Defendant  to  maintain  the 
first  transaction  with  Crook^  that  is  not  the  case  relied 
on  by  the  Defendant ;  but  even  in  that  there  is  great 
exaggeration ;  there  is  no  evidence  of  misrepresentation 

or 

(a)  1  Ruit.  4-  Myl  224.  iff)  6  Mad.  575. 
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or  fraud;  the  property  was  valued  and  the  valuation  1841. 
was  communicated  to  Henry  Joseph  Addis  and  his  soli- 
citor, and  every  exertion  was  made  by  that  solicitor  and  *  o7 
by  Mr.  Gostling  to  induce  Henry  Joseph  Addis  to  eflFect  i  Campbell. 
a  sale  by  public  auction ;  but  Henry  Joseph  Addis  in* 
sisted  (as  he  had  a  right  to  do)  on  selling  by  private 
contract.  After  the  contract  had  been  entered  into,  the 
solicitor  of  the  vendor  again  interfered,  explained  the 
transaction ,  and  got  better  terms  for  his  client ;  it  is 
evident  that  he  had  full  knowledge  as  well  as  profes- 
sional assistance. 

Assuming  the  first  transaction  between  Crook  and 
Addis  to  have  been  wholly  void,  still  the  subsequent 
transaction,  in  which  Gostling  was  guilty  of  no  fraud 
and  paid  the  full  value,  cannot  be  impeached.  Addis 
had  full  knowledge  of  the  invalidity  of  the  first  transac-* 
tion,  and  seems  to  have  taken  some  proceedings  to  set 
it  aside,  but  which  he  declined  prosecuting.  Eleven 
years  after  the  first  transaction,  he  solemnly  confirmed 
it,  by  a  deed  which  shews  to  him  that  Mr.  Gostling  was 
paying  the  full  consideration  to  Crook^  on  the  faith  of 
that  confirmation.  Could  Addisj  who  by  his  confirm- 
ation induced  Gostling  to  pay  his  purchase- money,  turn 
round  and  insist  on  the  invalidity  of  the  transaction,  to 
which  he,  by  his  conduct,  led  him  to  enter  ?  It  would 
be  a  fraud  that  this  Court  would  not  endure.  The 
transaction  was  confirmed  eleven  years  after,  when  the 
parties  had  full  knowledge,  and  full  value  was  then  paid 
by  Gostling. 

The  time  which  has  elapsed  is  of  the  greatest  im- 
portance in  thb  case.  The  bill  was  filed  nearly  twenty 
years  after  the  transaction  took  place,  when  all  the 
parties  and  most  of  the  witnesses  were  dead.  A  few 
letters  are  picked  out  from  a  correspondence  fo  shew 

the 
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1841.  the  transaction;  but  how  is  it  possible  lor  a  Defendant 
to  meet  the  case  fairly  after  such  a  lapse  of  time,  when 
the  witnesses  are  dead,  and  he  has  no  means  of  pro- 
curing the  other  part  of  the  correspondence?  The  cir- 
cumstances, too^  have  altered,  and  it  is  not  until,  in 
the  result,  it  is  found  that  the  contingency  has  not  hap- 
pened, that  the  parties  come  forward  to  question  the 
transaction.  If  GasiUng  had  had  issue,  then  nothing 
would  have  been  said  of  the  matter,  but  the  purchaser 
would  have  been  allowed  to  sustain  the  loss.  The  con- 
tingency, too,  was  such  as  rendered  it  perfectly  impos- 
sible to  put  any  value  on  the  reversion ;  and  the  dealings 
between  a  tenant  for  life  and  one  having  a  subsequent 
estate  tail,  which  can  only  be  barred  with  the  consent  of 
the  tenant  for  life,  is  not  regarded  with  the  same  strict- 
ness as  other  transactions  by  this  Court 

Throughout  the  transaction  Oottling  did  all  he 
could  to  get  Addis  to  set  aside  the  first  purchase;  he^ 
however,  refused ;  and  then  CrostUng  became  naturally 
desirous  of  preventing  the  family  estate  passmg  to 
strangers,  and  he  purchased  it  from  the  only  parties 
from  whom  he  could  obtain  it,  for  the  full  value. 

McQueen  v.  Farquhar  (a)  was  cited. 

Crootfs  representatives  did  not  appear. 

Mr.  Pemberton^  in  reply. 


Afiry  s.  The  Master  of  the  Rolls. 


This  bill  is  filed  for  the  purpose  of  setting  aside 
certain  conveyances,  made  by  the  Plaintifi^s  fiither  to 

John 

{a)  II  Fm.479. 
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JcJm  Crookf  deceased,  and  Francis  GosiUngf  deceased, 
on  the  ground  of  the  same  being  obtained  by  firaud. 
And  the  bill  prays,  that  the  Defendants  or  some  of  them 
may  be  decreed  to  execute  all  proper  conveyances  for 
vesting  the  hereditaments  in  question  in  the  Plainti£P. 

It  appears  that  in  the  year  1818,  and  under  the  will 
ot. Francis  Gosiling  the  elder,  who  died  in  1806,  Francis 
GostUng  the  younger,  the  testator  of  the  Defendant  AUx^ 
ander  Francis  Campbell^  and  of  the  other  Defendants, 
except  William  Crook^  was  entitled  for  his  life  to  the 
freehold  and  copyhold  estates,  which  are  the  subjectr  of 
this  suit ;  with  remainder  to  trustees,  to  preserve  con- 
tingent remainders ;  with  remainder  to  the  issue  of  the 
body  of  the  same  Francis  Crostling;  and  at  the  same 
time,  and  under  the  same  will,  Henry  Joseph  Addis^  the 
father  of  the  Plaintiff,  was  entitled  to  the  same  estates 
for  an  estate  in  tail  general,  in  remainder  expectant  on 
the  death  of  Francis  Crastlingf  and  the  failure  of  the 
limitations  in  favour  of  his  issue. 


>1841. 


Henry  Joseph  Addisj  at  the  time  referred  to,  was 
about  thirty-eight  years  of  age,  a  person  of  an  unsteady, 
reckless,  and  improvident  character,  who  had  been  re- 
duced, by  profligate  and  extravagant  conduct,  to  a  state 
of  great  destitution ;  and  is  shewn  to  have  resorted  to 
guilty  and  dishonest  means  to  relieve  himself  from  the 
wretched  state  of  distress  to  whidi  he  was  sunk.  It  is 
not  shewn,  in  this  cause,  that  he  was  absolutely  of  un- 
sound mind;  but  it  is  plain,  that  such  a  person  is  prone 
to  temptation,  and  if  not  incapacitated  from  binding 
himself  in  legal  transactions,  is  incapable  of  protecting 
himself  with  ordinary  prudence^  and  very  liable  to  be 
imposed  upon;  and  this  state  of  mind,  though  not 
snfficieni  to  make  his  transactions  void,  is  an  element 
most  important  to   be  considered,  upon  a  question 

whether 
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1841.        whether  a  deed  has  been  obtained  by  fraudy  circum* 
vention,  and  undue  influence. 


Addis 
Campbbll. 


[His  Lordship  here  shortly  stated  the  circumstances 
of  the  sale  and  conveyance  to  Crookf  and  proceeded*]  I 
have  not  thought  it  necessary  to  state  the  particulars  of 
this  transaction  in  minute  detail.  It  is  not  denied^  that 
the  consideration  was  grossly  inadequate  to  the  value ; 
and  the  evidence  shews  a  case  of  fraud,  such  as  can 
leave  no  doubt  that  the  transaction  must  have  been  set 
aside,  if  due  application  for  the  purpose  had  been  made 
to  this  Court.  The  attempt  made  by  Charles  Addis  to 
prevent  the  fraud,  and  to  procure  some  additional 
benefit  for  Henry  Joseph  Addis^  cannot,  I  think,  be  con- 
sidered as  any  confirmation  of  such  a  transaction. 

Mr.  Francis  GostUng  was  tenant  for  life  in  possession 
of  the  property;  he  was  desirous  to  keep  .it  in  the 
family ;  and,  if  Addi^s  reversionary  interest  had  been 
sold  by  auction,  was  willing  to  purchase  at  a  fair  price; 
he  was  consequently  disappointed  by  the  transaction 
with  Crookf  and  being  acquainted  with  the  particulars, 
he  expressed  himself  highly  indignant  at  the  conduct  of 
both  Crook  and  Henry  Joseph  Addis ;  and  on  various 
occasions  stated  his  impression,  confirmed  by  Mr. 
Charles  Addis,  and  probably  by  others,  (for  it  appears  he 
was  in  communication  with  other  solicitors),  that  by 
filing  a  bill  the  transaction  might  have  been  set  aside. 

Upon  the  evidence  which  is  given  in  this  case,  I  am 
of  opinion,  that  Francis  GostUng  perfectly  well  knew 
that  Crook  had  committed  a  gross  fraud  upon  Henry 
Joseph  AddiSf  and  that  the  transaction  might  be  set 
aside  in  equity.  He  was  at  the  same  time  gready 
offended  with  Henry  Joseph  Addis,  for  making  a  sale  by 
private  contract,  instead  of  by  auction,  which  woold 

have 
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have  given  bira  an  opportunity  to  purchase  at  a  fair       1841. 
value*  ^^^^^^ 

Addis 

From  a  letter,  which  was  written  by  Francis  Gosiling  ^^^^^^^^^ 
to  Mr*  Costigctn  on  the  19th  April  1828»  it  appears  that 
Mr.  Gosiling  not  only  retained  his  opinion  of  the  fraudu- 
lent nature  of  the  transaction,  but  had  even  been  en- 
deavouring to  prevail  on  Henry  Joseph  Addis  to  take 
proceedings  to  set  it  aside ;  which,  he  says,  must  have 
been  successful,  and  the  expression  he  uses  is,  that  '^  a 
more  rascally  transaction  was  hardly  ever  known." 

Up  to  this  time  no  imputation  rests  on  Mr.  Gosiling^ 
Knowing  the  transaction  to  be  voidable,  and  wishing  it 
to  be  avoided  by  the  act  of  Henry  Joseph  Addis^  and 
at  the  same  time  entertaining  a  rational  and  fair  desire 
to  become  the  owner  of  the  property  himself,  it  is  very 
probable  that  he  wished  the  transaction  to  be  set  aside, 
in  order  that  he  might  become,  as  he  had  originally 
intended  to  be,  the  purchaser  from  Addis* 

What  were  the  inducements  which  he  offered  to 
Addis  to  file  a  bill ;  what,  if  any,  assbtance  he  proposed 
to  give,  or  what  influenced  Addis  to  refuse  to  interfere, 
is  unknown ;  but  I  think  it  may  reasonably  be  inferred 
from  the  letter  of  the  19th  April  1828,  that  Addis  had 
not  consented  to  take  any  proceedings ;  and  it  seems, 
that  very  soon  afterwards,  Mr.  Gostlitig  became  de- 
sirous of  purchasing  the  estate  from  or  through  the 
means  of  Crook*  He  was  owner  of  the  estate  for  life ; 
he  was  desirous  of  being  owner  in  fee ;  from  Crook  he 
could  only  obtain  a  base  fee,  in  addition  to  his  own  life 
estate;  but  i(  Addis  could  be  induced  to  join,  recoveries 
might  be  suffered,  and  an  estate  in  fee  simple  might  be 
obtained* 


In 
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1841.  In  this  state  of  diings,  it  is  said,  that  he  was  advised 

that  he  might  safely  and  properly  make  the  purchase, 
if  he  paid  to  Crook  the  full  and  fair  value  of  the  interest 
to  be  purchased ;  provided  also^  that  Addi$  was  made  a 
party,  and  joined  in  and  confirmed  the  conveyance,  and 
was  made  a  party  to  suffering  the  recoveries. 

It  seems  to  have  been  justly  considered,  that  the 
transaction  with  Crook  required  confirmation ;  bat  it  is 
not  easy  to  conjecture,  how  it  came  to  be  supposed,  that 
a  consideration  paid  to  the  party  who  had  committed  a 
fraud,  could  have  any  effect  in  binding  the  rights  of  the 
party  against  whom  the  fraud  had  been  committed. 

The  question  in  the  cause  is,  whether  Mr.  Gostling 
took  the  requisite  means  of  making  a  safe  and  proper 
purchase ;  and  it  is  very  extraordinary,  that  knowing 
as  he  did,  that  the  purchase  of  Crook  was  voidable,  by 
reason  of  the  fraud  which  Crook  had  practised,  he 
should  contract  with  Crook  alone,  not  only  for  the  in- 
terest which  Crook  professed  to  have  purchased,  but 
also  for  the  acts  which  were  required  to  be  done  by 
AddiSi  for  the  purpose  of  acquiring  the  title^  which 
Gostling  desired  to  have.  Addis  was  a  person  destitute, 
and  peculiarly  liable  to  be  imposed  upon ;  Crook  was  a 
person,  not  only  capable  of  practising  a  firaud,  but  who 
actually  had  practised  a  fraud,  in  this  very  matter;  and 
yet  GostUngf  wanting  an  act  to  be  done  by  AddiSf  and 
knowing  the  fraud  already  practised  by  Crook,  engages 
Crook  to  procure  from  Addis  the  further  act  which  was 
required  to  be  done,  and  in  no  way  concerned  himself 
with  the  means  by  which  the  concurrence  of  Addis  was 
to  be  obtained*  Addis,  with  his  reckless  and  improvi- 
dent habits  and  disposition,  was  not  only  left  exposed, 
but  was  knowingly  subjected  to  the  influence  of  the 
same  person  who  had  already  imposed  upon  him*    That 

QosUing 
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QosUing  intended  to  commit  a  firand,  or  to  procare  a  1841. 
new  firaud  to  be  committed,  on  Addis^  is,  in  my  opinion, 
▼ery  unlikely.  I  think  it  most  probable,  that  he  intended 
to  give  the  true  and  just  value  for  the  property,  and 
thought  that  Addis  would  never  attempt  to  enforce  his 
rights;  but  contracting  as  he  did,  with  Crook  alon^ 
knowing  the  fraud  which  had  been  practised  by  Crooks 
paying  to  Crook  alone  what  he  may  have  thought  the 
true  and  just  value  of  the  estate,  he  was,  in  fiict,  paying 
to  Crook  the  full  price  of  his  fraud :  and  whatever  con- 
sideration he  paid,  seeing  that  it  all  moved  to  Crook^ 
and  no  part  of  it  to  Addis^  except  through  the  means  of 
Crook^  I  am  of  opinion,  that  by  such  dealing  as  this, 
QostUng  could  not  place  himself  in  a  better  situation 
than  Crook  stood;  and  that  by  the  whole  transaction, 
notwithstanding  his  payments,  he  subjected  himself,  as 
towards  Addis,  to  the  same  responsibilities  to  which 
Cro(^  was  already  subject 

Crook,  by  a  continuation  or  repetition  of  fraud,  similar 
to  that  which  he  had  previously  practised,  obtained  from 
Addis  that  concurrence  in  the  conveyance  which  Crost* 
Ung  desired,  and  for  which  he  paid  Crook  alone.  Gost'^ 
ling,  I  think,  not  designedly,  but  in  effect,  and  with 
knowledge  which  ought  to  have  put  him  completely  on 
his  guard,  procured  Crook  to  continue  or  repeat  that 
fraud.  With  the  knowledge  he  possessed,  and  after  his 
mode  of  dealing,  I  think  that  it  became  incumbent  upon 
him,  and  upon  those  claiming  under  him,  to  shew  that 
the  transactions  between  Crook  and  Addis  were  fair,  and 
that  Addis  received  a  just  consideration.  Nothing  of 
this  kind  is  even  at^mpted.  Addis  was  left  a  victim 
to  the  contrivances  of  Crook;  and  those  who  advised 
Gosiling  never  concerned  themselves  to  see  whether 
Addis  was  fairly  dealt  with,  or  received  any  consider- 
ation whatever.  I  infer  from  the  letter  of  the  29th  of  July 

1828^ 
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IS2S,  that  some  cominunicationy  by  l^ter^  bad  taken 
place  between  Jddis  and  Crook  ;  but  the  evidence  ap- 
pears to  me  to  shew,  that  Addis  was  as  much  defrauded 
by  Crook  in  the  second  transaction,  as  he  had  been  in 
the  first:  he  conveyed  away  a  reversionary  interest 
which  was  worth  several  thousand  pounds,  and  in  re- 
turn, received  no  title  to  any  thing,  and  remained  de- 
pendent on  the  voluntary  performance  by  Qvok  of  a 
verbal  promise  to  pay  him  IL  a  week» 


Not  thinking  it  important,  whether  the  sum  paid  by 
Gostting  to  Crook  was  the  value  of  the  reversionary  in- 
terest, subject  to  the  contingency  or  not,  I  have  not 
thought  it  necessary  to  consider  very  minutely  the  evi- 
dence of  value,  which  has  been  tendered.  Whatever 
was  the  payment  to  Crook,  I  think,  that  by  the  transac- 
tion, Gostlittg  placed  himself  only  in  the  situation  in 
which  Crook  stood  in  relation  to  Addis;  and  that  as 
CrooVs  transactions  with  Addis  were  fraudulent,  and 
Gostting  was  under  all  the  circumstances  affected  by 
them,  the  Plaintiff,  as  the  person  who  would  have  been 
entitled  if  the  fraud  had  not  been  practbed,  is  now 
entitled  to  be  relieved. 


EXTRACT  FROM   DECREE. 

Decree,  the  indentures  of  1819  and  the  fine,  and  the  indentures 
of  1828  and  the  recoYeries,  fraudulent  and  void  against  Plaintiff! 
And  upon  payment  by  Plaintiff  of  all  the  sums  paid  by  Crook  for 
the  reversionary  interest,  and  in  respect  of  the  bond  with  interest  at 
5  per  cent,  direct  a  reconveyance.  Account  of  rents,  of  monies 
paid,  and  of  lasting  improvements  &c,(a) 

{a)  Reg.  Lib.  1840.  A.,  1486. 
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1841. 


BOURNE  V.  MOLE.  Nav.s. 


I^R.  PEMBERTONand  Mr.  Rogers,  for  the  Plain-  A  defendant 
tiff,  moved  for  the  production  of  documents,  ad-  ^^1^  ^y  the 

mitted  by  the  Defendant's  answer  to  be  in  his  possession.  Vice-Chan- 
•^  *^  cellor  ID  an- 

other suit  to 

Mr.  CociereO,  eonird,  stated  that  the  Defendant  had  J/J^P^S" 

been  ordered  by  the  Vice-chancellor,  in  another  suit,  The  order  bad 

to  produce  these  documents  at  his  office  for  the  inspec-  two^yw^  but 

tion  of  the  Plaintiff  in  that  suit,  at  all  reasonable  times;  bad  not  been 

and  he  contended  that  he  was  disabled  from  leaving  Held,  that  this 

them  with  his  clerk  in  Court  in  this  suit.  ^^^  °®'  P^ 

vent  an  order 
for  production 

He  admitted,  however,  that  the  order  had  been  made  [jjA®  P'®^^ 
by  the  Vice-Chancellor  two  years  back  and  had  not 
been  acted  on. 


The  Master  of  the  Rolls  ordered  their  production. 


SMITH  V.  MASSIE.  J^ati.5. 

TLJR.  PEMBERTON,  on  a  former  day,  moved  for  The  cosu  of 
"*'  the  production  of  documents  admitted  to  be  in  ^^  qualify  the 
the  Defendant's  possession.    The  motion  coming  on,       ""!^®J  ^^' 

^  defendant,  so 


as  to  excuse 
him  from  the 


Mr.  Kinderdetf  appeared  for  the  Defendant,  and  was  Ji^j^^^n  of 

permitted  to  produce  affidavits  qualifying  the  statements  documents, 
XT       txT  Tn  ^  •      must  be  paid 

Vol.  IV.  Ff  m  fo,  by  thVde- 

fendaot. 
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1841.       in  the  answer,  and  shewing  grounds  for  ezcnring  the 
^anTH^      production  of  some  of  them,  (a) 


V, 

Massie. 


Affidavits  were  filed  on  both  sides;  but  ultimately  it 
appeared  that  the  Defendant  was  not  bound  to  produce 
the  documents  in  question* 

Mr.Pemberton  now  asked  for  the  costs  of  the  affi- 
davits. 

7^  Master  of  the  Roixs. 

Affidavits  have  been  made  to  correct  a  mistake  in  the 
Defendant's  answer,  and  which  were  absolutely  neoessaiy 
to  relieve  the  Defendant  from  the  necessity  of  producing 
the  documents*  This  led  to  considerable  expense,  and 
was  wholly  occasioned  by  the  omission  or  mistake  in  the 
answer.  The  Defendant  has  also  brought  forward,  by 
affidavit,  information,  which  it  appears  was  in  his  posses- 
sion  at  the  time  of  filing  his  answer,  and  if  he  had  stated 
this,  the  Plaintifi^,  we  must  assume^  would  not  have  asked 
for  more  than  he  was  strictly  entitled  to.  By  the  mis- 
take of  the  Defendant  he  has  created  additional  ex- 
pense^ and  the  clear  justice  of  the  case  requires  that  this 
additional  expense  should  be  paid  by  him.  The  costs 
of  the  affidavits  must  therefore  be  paid  for  by  the  De- 
fendant. 

(aX  Hnghet     v.      Biddidph,  rice  v.  Swaby^   S  Beav,  500.; 

4Etiu.  190,;  ParkhutMiy,  Low-  Curd  v.  Curd,   1  Hare,  S74.; 

ten,  1  Mer,  394. ;    Partotu  v.  Lltwelfyn  v.  Badeley^  1  Hare, 

Roberiton,  2  Keen,  605.;  3fbf^  527. 
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1841. 


WOOD  0.  VINCENT.  Nov.  s. 

li/fT^'  BIRD  applied  for  a  stop  order  under  the  Cre-  Requintes  for 

neral  Order  of  the  8d  of  April  1841.  (a)    A  ques-  ^top  ordir 
tion  having  been  raised  as  to  the  sufficiency  of  the  JL^^q^ 
affidavits  to  warrant  the  order,  of  April  is4i. 

J^e  Mastek  of  the  Rolls  observed.  Two  things  are 
necessary  under  this  General  Order.  First,  yon  must 
shew  generally  the  title  of  the  assignor,  but  it  b  not 
absolutely  necessary  to  shew  the  particular  share  of 
the  fund  to  which  he  is  entitled.  Secondly,  you  must 
shew  the  assignment^  either  by  proving  its  execution 
in  the  usual  way,  or  by  the  assignors  appearing  and 
admitting  it 

(a)  Ord.  Can.  161. 


R ANELAGH  v.  R ANELAGH.  Nov.  s. 


nnHE  testator.  Lord  Ranelagk^  by  a  codicil  to  his  will,  Becjuest  of  pe- 
'''   expressed  himself  in  the  following  words :  -—  ciesto  ei^of 

**  My  daughter,  Mary  Arm  Jones^  having  a  fortune  of  J?"' 5®'?®"* 
10,000/.,  which  I  hold  in  trust  for  her  &c.,  I  give  her  rest  at  5/.  per 
for  the  present  only  200/.  to  buy  mourning.    I  give  to  ^^"^'^  ^ 

my  heirattain^l 
twenty-one; 
and  "  in  case  of  the  demise  of  any  of  the  above  parties  without  le^timate  issue, 
then  his  or  her  proportions  to  be  divided  equally  amongst  the  sumvors."    After 
the  testator's  death,  one  of  the  legatees  died  without  having  been  married.    Held, 
that  the  sunrivon  were  absolutely  entitled  to  the  legacy. 

F/2 


Banelaoh. 
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184L       my  two  daughters  Sarah  Antonia  Jones  and  Louisa  Jona^ 
^^T^^^     during  their  natural  lives,  40002.  each.  I  give  to  my  two 
V.  sons  Thomas  Cavdey  Jones  and  Thomas  Edward  Jones 

2000/.  sterling  each,  during  their  natural  lives ;  legal  in- 
terest at  5  per  cent,  to  be  paid  to  all  of  them  in  equal 
quarterly  payments,  commencing  from  the  day  of  my 
decease,  till  my  son  the  Honourable  Thomas  Jones  or 
my  heir  in  entail  attains  his  or  her  twenty-first  year  of 
age.  To  prevent  any  mistake  or  misconception  of  my 
directions,  I  repeat  my  intentions  respecting  the  above 
legacies  in  figures :  — 

**  To  Mary  Ann  Jones  9001.  to  be  paid  forthwith. 


Sarah  AnUmia  Jones  4000& 
Louisa  Jones  -  4000/. 

Thomas  Caooley  Jones  2000/. 
Thomas  Edward  Jones  2000L 


5L  per  cent,  interest 
to  be  paid  quar- 
terly till  my  heiris 
twenty-one  years 
of  age. 


**  lu  case  of  the  demise  of  any  of  the  above  parties 
without  legitimate  issue,  their,  his,  or  her  proportions  to 
be  divided  equally  amongst  the  survivors." 

The  testator's  eldest  son,  now  hord  Banelagh,  was 
appointed  residuary  legatee. 

By  another  codicil  the  testator  appointed  Lady  Bane* 
lagh  and  his  daughters  Maty  Ann  and  Sarah  Antonia 
Jones  his  executrixes. 

At  a  former  hearing  of  the  cause  (a)  it  was  contended 
on  behalf  of  the  two  daughters  and  the  two  younger 
sons,  that  they  took  an  absolute  interest  in  their  respec- 
tive legacies,  on  the  ground  that  the  gift  over  in  case  of 
the  demise  of  any  of  them  without  issue,  was  to  be  re- 
ferred 

(a)  2  Mfflne  ^  Keenj  441. 
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ferred  to  an  indefinite  failure  of  issue.     Sir  John  Leach,       1841. 
and  Lord  Brougham  on  appeal,  did  not  adopt  that  con-     ^^^^^^  * 
struction ;  and  it  was  declared  that  the  legatees  were  en-  v, 

tided  to  interest  on  the  legacy  until  the  Plaintiff  attained  ^n^^o"- 
twenty-one,  and  it  was  ordered  that  the  several  legacies 
should  be  carried  over  to  the  separate  accounts  of  the 
several  legatees,  and  the  dividends  were  to  be  paid  to  the 
legatees  for  life,  or  until  further  order;  and  upon  the 
deaths  of  any  or  either  of  the  legatees,  liberty  was  given 
to  any  person  interested  to  apply. 

The  sum  of  4149/.  reduced  annuities  was  accordingly 
carried  over  to  the  separate  account  of  the  Defendant 
Sarah  Antonia  Jones.  She  died  in  1840,  without  ever 
having  been  married. 

Petitions  were  now  presented  by  her  personal  repre- 
sentative and  by  the  other  legatees  for  payment  to  them 
of  the  4149/. 

Mr.  Pembertofi  and  Mr.  BomiUi/f  for  the  legal  personal 
representative  of  Sarah  Antonia  Jonest  claimed  the  fund 
in  question,  contending,  that  the  order  on  the  former 
hearing  did  not  exclude  her  claim  to  an  absolute  in- 
terest, and  that  the  fund  had  been  carried  over  to  a 
separate  account,  because  the  question  was  doubtful^  and 
to  enable  the  parties  interested,  when  the  event  con- 
templated happened,  to  contest  the  right  They  argiied 
that  the  rule  was  settled,  that  where  there  was  a  gift  of 
personalty  to  A.  for  life,  and  a  gift  over  on  a  general 

fiulnre  of  his  issue,  A.  would  take  an  absolute  interest  (a) 

I 

Mr.  Tinney  and  Mr.  Bigg,  for  one  of  the  surviving 

legatees,  and 

Mr. 

(a)  See  Lepine  v,  Ferard,  s  Rttu,  ^  MyL  987.|  and  the  authorities 
there  refeiTcd  to. 

F/i 
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1841.  Mr.  Endenleyj  for  another,  contended  they  were  ab- 

R^uAGH     ^""^^y  entitled  by  sarrivorship  to  the  fiind. 

Ranblaoh.  yf^  Q  Turner,  for  Lord  Bandagh,  contended,  that  n 
the  first  gift  was  for  life  only,  the  surviving  legatees  would 
take  by  survivorship  for  life  only,  and  not  l^)solutely• 

Mr.  Pemberton,  in  reply. 

Barlcno  v.  Salter  (a),  Massey  v.  Hudson  (ft),  NiekoBs  ▼. 
Skinner  {c)f  Hughes  v.  Sat^er  (^f),  were  cited. 

T^e  Master  of  the  Rolls. 

r 

The  question  depends  upon  the  construction  of  the 
codicil ;  I  must  assume  in  the  absence  of  any  statement 
to  the  contrary,  that  the.  very  point  contended  for  to- 
day was  raised  in  the  pleadings:  beyond  doubt  it  was 
discussed  on  the  hearing  of  tl^e  cause,  for  a  claim  being 
made  by  Sarah  Antonia  Jones  to  be  entided  absolutely 
to  this  fund,  the  Court  was  of  opinion  that  she  was  only 
entitled  to  an  order  that  it  should  be  placed  to  her  ac- 
count, with  a  direction  to  pay  her  the  dividends,  and 
liberty  to  apply  on  her  death.  By  this  I  consider  that  the 
claim  of  the  lady  was  negatived,  though  the  rights  were 
not  further  declared,  because  of  the  possibility  of  claims 
being  made  by  any  children  she  might  have.  As  regarded 
her  claim,  it  was  incumbent  upon  the  Court  to  declare  it 
specifically,  or  to  do  what  amounted  to  a  negative  of 
that  right;  this  I  think  was  done.  In  consequence, 
therefore,  of  the  former  order  of  this  Court,  I  consider 
myself  precluded  from  making  the  order  asked;  if  I 
were  not,  I  should  have  great  difficulty  in  deciding, 
except  in  conformity  with  the  former  decision,  when  all 

the 

(a)  17  Vet.  479.  (jc)  Free.  Ok.  5S8. 

(5)  9  Mer.  135.  n.  \i)  1  P.  Wmt.  554. 


IUnelaoh. 
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the  previous  authorities  appear  to  have  been  carefully       1841. 
examined.    I  do  not  think  it  advisable  to  say  more^  .  jjTT^JI]^ 
because  if  the  parties  should  be  advised  to  take  the  case    _     r. 
before  anoUier  tribunal^  they  may  do  so  unfettered  by 
any  thing  which  has  passed  here. 

I  consider  that  the  survivors  take  the  fund  absolutely^ 
and  an  order  must  be  made  for  payment  to  them;  but 
the  costs  of  all  parties  ought  to  be  paid  out  of  the  fimd. 


M 


HEMPSTEAD  v.  HEMPSTEAD.  iVbv.9. 


ESSRS.  WARE  had  acquired  from  the  testator  in  A,  having  a 
the  cause  a  lien  on  the  leases  of  certain  property  ^^tor'g 

beloninnir  to  him.  estate,  esta- 

^    ^  bUshedhis 

debt  under  the 

By  the  decree  made  in  June  1838,  in  this  cause,  decree;  buthis 
'  >  -^  claim  for  inte- 

which  was  for  the  administration  of  the  testator's  estate,  rest  was  dis- 

the  Master  was  directed  to  take  an  account  of  the  tes-  |Ji^^^  whose 

tator's  debts,  and  to  compute  interest  on  such  of  the  report  stood 

debts  as  carried  interest;  and  he  was  ordered  to  inquire  The  estate  was 

whether  there  were  any  and  what  incumbrances  affect-  «oW,  subject 

to  A,  6  hen, 
ing  his  real  estates,  and  he  was  to  take  an  account  and  A*  having 

thereof.  refused  to  ac 

cept  from  the 
purchaser  his 

In  aJuI^  following  Messrs.  Ware  gave  notice  under  ^^out  inte- 
the  act,  to  the  executors,  that  they  should  claim  interest  rest,  was  not 

on  their  debt  from  that  time,  unless  immediately  paid,     participate  as 

a  creditor  in 
tho  purchase 
The  Master  reported   the  lien   and  debt  due  to  money. 

Messrs.  Waref  and  that  there  was  due  thereon  the  sum 

F/4  of 
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1841.       of  S58&  1S5.  id^  but  he  disallowed  the  chum  fer  in- 
^^^^^^"^^     terest. 

HXUPSTBAD 

Hbmpstbad.       rpijg  report  waa  ccmfirmedi  no  ezcqptions  hftTing 
been  taken  thereto. 

By  a  subsequent  order,  the  property  was  ordered  to 
be  sold  subject  to  the  incumbrances  of  such  persons  as 
would  not  consent  thereto ;  and  the  same  was  afterwards 
sold,  subject  to  the  lien  of  Messrs.  Ware.  The  pur- 
chase-money was  paid  into  G>urt 

The  purchaser  tendered  the  principal  sum  found 
due  to  Messrs.  Ware^  who  refused  to  receive  it  without 
interest. 

The  Plaintiff  presented  this  petition,  praying  a  de- 
claration that  Messrs.  Ware  were  not  entitled  to  par- 
ticipation with  the  other  creditors  in  the  fund  in  Court, 
and  that  the  same  might  be  divided  between  such  other 
creditors. 

Mr.  Pemberion  and  Mr.  Skfffieldf  in  support  of  the 
petition. 

Mr.  Kindersley,  contri^  for  Messrs.  Ware* 

The  Master  qfthe  Rolls. 

The  prayer  of  this  petition  must  be  granted.  The 
Master  under  the  decree  has  found  the  amount  due  to 
Messrs.  Ware;  and  the  report  having  been  confirmed, 
I  must  take  hb  finding  to  be  right  The  estate  was 
then  sold  subject  to  their  lien,  and  the  purchaser  has 
tendered  the  amount  found  due  by  the  Master,  which 
Messrs.  Ware  have  refused  to  accept    There  may  be  a 

question 
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questbn  between  tbem  and  the  purchaser,  but  there  is       1841. 

none  under  the  decree.    Havinir  refused  to  accept  the  Jr^^^^ 

Hbmpstead 

tender,  can  they  come  against  the  general  assets  ?  •. 

Order  made.  Hmpstbad. 


RAVENS  V.  TAYLOR.  Kov.  12. 

THE  testator,   JV.  Martin,  by  his  will  devised  four  A  testator  de- 
closes  of  land  situate  m  Wdbarstanj  containing  fifty  ^^^x 
acres,  purchased  of  fV.  Hvmfrey^  and  a  close  situate  in  snd  other 
Wdbarston  purchased  of  fVi  Dixon^  to  the  third  son  of  charged  with 

his  niece,  in  fee  charged  with  certain  annuities.  annuities  and 

°  an  estate  T., 

and  his  re- 
He  also  gave  and  bequeathed  all  the  residue  of  his  ^nd  ^ot^I 
real  estate,  if  any,  including  an  estate  at  WetbarsUm^  estate  to  B,^ 
which  he  had  contracted  to  purchase  from  Sir  J.  H.  ^]^Jfof  hU 
Palmer  J  Bart,  and  his  son,  and  all  the  rest  and  residue  <lebt8,  funeral 
of  his  personal  estate  of  what  nature  or  kind  soever,  le^cies.    He 
subject  to  the  payment  thereout  qf  his  Just  debts^  Jimeral  ■fterwards 
and  testamentary  expenses  and  legacies^  unto   Thomas  much  of  the 
Stanbrough,  Samuel  Talbot,  and  W.  Notcute,  their  he^s,  "tSudSfr. 
executors,  administrators,  and  assigns,  to  be  equally  and  deviiedit, 
divided  between  and  among  them,  share  and  share  Mmf^annuL^ 

alike.  ^>es,  and  in  the 

same  manner 
as  the  estate 

By  a  codicil,  the  testator,  after  reciting  that  he  had,  -^-   ^****» 
by  his  will,   in  the  devise   therein   contained  of  the  charge  of 
residue  of  his  real  estate,   unto   Thomas  Stanbrough,  r^wM^el^" 
Samuel  Talbot,  and  fF.  Notcute,  included  an  estate  at  voked. 
Wdbarston,  in  the  county  of  Northampton,  which  he 
had  lately  contracted  to  purchase  from  Sir  J.  H.  Palmer 
and  Son,  he  did  thereby  absolutely  revoke  so  much 

of 
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1841.  of  his  said  last  mentioned  devise  as  indoded  the  said 
estate  so  contracted  to  be  purchased^  and  in  lien  thereof^ 
he  gave  and  devised  the  same  estate  to  the  same  ases^ 
and  subject  to  the  same  annuities,  and  in  the  same 
manner  in  every  respect,  as  he  had  in  and  by  his  said 
will  given  and  devised  his  four  closes  of  land  in  fFd' 
barsUm  aforesaid,  therein  described  as  containing  fifty 
acres  purchased  of  Hvmfrey^  and  his  other  close  at 
fVelbarstan  aforesaid,  containing  eight  acres,  purchased 
of  Dixon. 

The  testator  died  in  1832. 

The  question  was,  whether  the  estate  purchased  of 
Sir  J.  H.  Palmer  and  Son,  was  charged  with  the  debts, 
fiineral  expenses,  and  Iq^es  of  the  testator. 

It  was  contended  by  some  of  the  parties,  that  the 
codicil  only  revoked  the  beneficial  devise  to  the  re- 
siduary devisees,  and  that  this  part  of  the  testator's 
estate  remained  stA;eci  to  the  debts.  Sec.  Beckett  v. 
Harden,  (a) 

Mr.  Pemberton,  Mr.  TVnn^,  yLr.Kinderdetf^  Mr.  Neate^ 
Mr.  Chandlessj  Mr.  PAittipSf  Mr.  Fredingj  Mr.  Bbmty 
Mr.  G.  TYayier,  Mr.  James  Bussellj  Mr.  O.  Anderdon^ 
and  Mr.  Spurrier^  appeared  for  different  parties. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
estate  in  question  was  not  charged  with  the  debts,  fimeral 
expenses,  and  legacies. 

{a)  4M.^  S.  1. 
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1841. 


LINCOLN  B.  WRIGHT,  (a)  Nov  la,  is. 

nnHE  testator,  by  his  will,  '^gave  and  bequeathed  the  Two  executors 


remainder  and  residue  of  his  property  to  his  trustees  ^i^'co^e- 


after  named,   to  be   put  out   on  real  or  government  cutor  to  retain 

•  •       .      1  *.»  .  ••        t?  1       in  his  hands 

securities,  m  the  name  of  his  trustees ;     and  he  gave  the  the  ascer- 
interest  to  his  daughter  Susan  Lincoln^  and  her  husband  fSd^^fS^*^"^ 
WiUiam  Lincoln^   for  their  maintenance  and  support  for  a  breach 
during  their  natural  life,  or  the  life  of  the  survivor,  with  ^  Enquiry  re- 
remainder  to  their  children ;  and  he  appointed  Wright  ftised  as  to  the 

and  Bmt «« executors  "  of  his  will.  oicntui  oue 

trusty  where  it 

The  testator  made  a  codicil,  whereby  he  appointed  leged  by  the 

Boughen^  with  the  said  Wright  and  Rusty  «« executors''  »"*''"''  ^ 
^^       '  o  »  ^gg  unsatis- 

of  his  will.  factorilj 

proved  by  the 

evidence. 

The  testator  died  in  'Naoember  1826,  and  his  will  was    .  Executors, 
proved  by  his  three  executors.     Wright  was  appointed  default*of  ^ 

the  active  executor  by  his  co-executors;  and,  in  1827,  their  co-exe- 

11  .  1      1  «•   1  •  cutor,  who 

a  sale  by  auction  took  place  of  the  testators  property,  had  become 

the  greater  part  of  which  was  sold  to  John  Andrem  hankrunt,held 
°  ^  ^  entitled,  upon 

Lincoln^  one  of  the  children  of  the  tenants  for  life.  payment  by 

them,  to  the 
benefit  of  the 

In  18S0  the  residuary  account,  signed  by  the  three  proof  in  bank- 
executors,  was  passed  at  the  stamp  office,  shewing  a  hif  estat^^^ 
residue  of  8082.  on  which  duty  was  paid.  At  the  end 
of  the  year  1880,  J.  A.  Lincoln  paid  the  remainder  of 
what  was  due  on  account  of  his  purchases  to  the  De- 
fendant Wright.  Wright  had,  in  fact,  received  the  whole 
(rf  the  residue^  amounting  to  about  8002.,  which  he 
never  invested  in  government  securities  as  directed  by 

the 
(a)  Baported  on  other  points,  afit^  p.  166. 


4S8 


1841. 


Lincoln 

V. 

Wright. 
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the  will,  but  retained  in  his  hands,  and  he^  from  time  to 
time,  paid,  yearly,  S2L  as  interest  to  the  tenants  for  life. 
From  the  evidence  in  the  cause,  the  Court  came  to 
the  conclusion,  that  he  had  received  and  retained  the 
800/.  with  the  knowledge  and  concurrence  of  his  co- 
executors. 


This  bill  was  filed  in  1839  by  Mr.  and  Mrs.  Uncdin 
and  some  of  their  children,  and  it  sought  to  make  the 
executors  responsible. 

Wright  became  embarrassed,  and  after  he  had  filed 
hb  answer  he  was  declared  a  bankrupt,  and,  having 
obtained  his  certificate,  was  examined  as  a  witness. 


There  was  no  allegation  in  the  answer,  that  Mr. 
and  Mrs. Lincoln  concurred  in  the  breach  of  trust; 
but  the  evidence  of  Wright  stated  as  follows :  —  **  I 
believe  the  said  Plaintifis  (Mr.  and  Mrs.  Lincoln)  did 
know  that  the  said  capital  was  not  invested  pursuant  to 
the  trusts  of  the  said  testator's  said  will ;  I  have  no  par- 
ticular reason  for  that  belief,  because  I  had  no  con- 
versation with  them  on  the  subject;  but  my  impression 
is,  that  they  were  aware  that  it  was  not  invested.** 

Mr.  Pemberton  and  Mr.  Jemmett  for  the  Plaintifi. 
Where  personal  property  is  bequeathed  to  executors 
as  trustees,  there,  by  proving  the  will,  they  accept  the 
trusts,  Mucklow  v.  Iidler{a);  and  the  retainer  by  one 
of  the  amount  of  the  clear  residue,  with  the  knowledge 
and  concurrence  of  the  others,  render  them  all  liable  to 
the  loss  that  has  happened;  Booth  v.  Booth,  (£)  As  the 
amount  seems  ascertained,  the  Plaintifis  wave  taking  the 
accounts,  and  ask  for  a  declaration  of  the  Defendants' 

liability 

(a)  Jacobs  198.  (b)  I  27«sot%  185. 
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liability  for  the  sani  of  191L  19f.  lOd^  the  balance  shewn 
by  Wrighfs  answer,  with  the  costs  of  the  suit. 

Mr.  G.  Turner  and  Mr.  Steere^  for  the  Defendants 
Must  and  Boughen*  One  executor  in  trust  is  not  answer- 
able for  the  receipts  of  the  other,  merely  by  taking  pro- 
bate, permitting  the  other  to  possess  the  assets,  and 
joining  in  acts  necessary  to  enable  him  to  administer ; 
Haoey  v.  Blakeman.  (a)  Baughen  was  not  appointed  a 
trustee  by  the  codicil,  but  merely  an  executor,  and  one 
executor  is  not  liable  for  the  receipts  &c  of  the  other. 
It  appears  that  two  of  the  Plaintiffs  acquiesced,  and  con- 
sequently this  bill  cannot  be  maintained  either  by  them 
or  by  the  other  co-Plaintiffs;  Jacob  v.  Lucas, (b)  If 
there  be  any  doubt  as  to  (he  fiict,  an  inquiry  ought  to 
be  directed. 


Lincoln 

V, 

Wright. 


The  bill  is  not  so  framed  as  to  entide  the  Plaintiffs 
to  an  immediate  decree :  the  amount  must  be  ascertained, 
as  the  account  passed  at  the  legacy  duty  office,  is  merely 
prhnd  facie  evidence  of  the  balance.  If  the  Defendants 
Bust  and  Bougken  are  compelled  to  pay,  they  ought  to 
have  the  benefit  of  the  proof  against  WrigMs  estate. 

Mr.  Cocper  for  Wright. 

Mr.  Bolt  for  the  assignees. 

Mr.  Pemberton  in  reply.  The  objection  of  the  con- 
currence of  the  cestuique  trusts  is  not  raised  by  the 
pleadings,  and  is  not  borne  out  by  the  evidence. 

7^  Master  of  the  Rolls. 

The  testator  in  this  cause  died  in  the  month  of  No^ 
vember  1826,  having  given  his  residuary  estate  to  his 

executors^ 
(a)  4  Ves.  595.  (&)  1  Btavan^  456. 
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Lincoln 

V. 

Wright. 


ezecntors,  with  a  direction  thlit  it  should  be  invested  on 
real  or  government  security,  and  that  the  income  shonid 
be  paid  to  the  Plainti£&  Mr.  and  Mrs.  Lincoln  for  life, 
with  remainder  over  to  their  children. 


The  will  was  proved  by  the  three  executors ;  and  it  is 
perfectly  dear,  upon  the  evidence^  that  all  three  executors 
acted  in  the  administration  of  the  estate.  The  residue 
appears  to  have  been  ascertained,  and  that  residue  re- 
mained in  the  hands  of  Wrigfit  one  of  tiie  executors, 
and  in  consequence  of  his  bankruptcy  the  whole  or  a 
great  part  of  it  has  been  lost  The  principal  object  of 
this  suit,  b  to  charge  the  other  executors  with  the 
amount  of  that  loss,  so  as  to  make  good  to  the  trust, 
that  which  has  been  abstracted  from  it,  by  the  breach  of 
trust,  or  by  the  disobedience  to  those  plain  directions 
which  were  given  by  the  testator  for  the  security  of  his 
residuary  estate.  It  does  not  appear  to  me  to  be  very 
material  to  consider,  whether  the  three  executors,  or 
only  two  of  them  were  trustees ;  because  the  residue 
was  ascertained,  the  amount  of  it  appears  to  have  been 
admitted,  and  it  seems  to  be  perfectly  clear,  upon  the 
evidence^  that  two  of  them  permitted  that  residue  to  re- 
main in  the  hands  of  the  third.  It  is  a  very  short  case, 
and  on  those  settled  principles  on  which  this  Court  acts, 
I  can  have  no  doubt  whatever,  but  that  the  two  executors 
are  liable  for  the  loss  which  was  incurred  by  the  bank- 
ruptcy of  the  third. 


This  bill  is  filed  for  the  purpose  of  having  an  ac- 
count, in  order  that  the  amount  of  the  loss  sustained 
may  be  accurately  ascertained.  The  bill  charges  that 
the  amount  of  the  ascertained  residue  was  800/.  and  up- 
wards* That  statement,  so  far  from  being  denied,  is 
admitted  by  the  answer ;  and,  by  the  evidence  produced, 
it  seems  that  the  three  executors  sent  the  residuary 

account 


Wrioht. 
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account  to  the  stamp  office,  which  accords  with  the       1841. 

statement  in  the  bill  and  with  the  admission  in  the  an*     ^^^^^""^ 

Lincoln 

swer;  nevertheless,  it  does  not  appear  that  the  bill  pro-  v, 

ceeds  on  the  ground  of  that  being  an  ascertained  balance^ 
bnt  allq^  that  the  sum  due  to  the  estate  was  that  sum 
and  upwards,  and  prays  for  the  account  The  Plaintiffs 
now  desire^  with  a  view  to  save  further  expense  in  the 
prosecution  of  this  cause,  to  rest  satisfied  with  the  bar 
lance  charged  in  the  bill,  proved  in  the  evidence,  and 
admitted  by  the  answer.  The  Defendants  object  to  this 
course^  and  say  that  they  are  entitled  to  have  the  ac^ 
coont  taken ;  and  it  appears  to  me  that  they  ought 
if  they  desire  it  to  have  the  account  taken.  I  think 
that  they  are  entitled  to  have  the  account  taken  under 
the  circumstances ;  but  they  are  not  entided  to  have  the 
account  taken  for  the  purpose  of  delaying  the  perform- 
ance of  that  duty,  which,  I  apprehend,  is  fixed  upon 
them  by  the  circumstances  and  &cts  of  this  case.  I 
think  that  I  ought  to  order  them  to  pay  into  Court,  that 
which  appears  to  be  the  admitted  balance,  nay,  the  proved 
balance,  due  firom  the  three  executors,  and  I  ought,  as 
it  is  desired  on  the  part  of  the  Plaintiffs,  to  state,  that 
upon  the  application  of  the  Defendants,  the  account  is 
directed. 

A  point  which  has  very  firequently  been  the  subject 
of  discussion  in  this  Court  is  raised,  whether,  if  they 
are  liable  for  the  whole,  they  are  not  at  least  entitled  to 
be  relieved  from  some  portion  of  their  responsibility ; 
because^  as  they  allege,  the  persons  who  are  tenants  for 
life,  and  some  of  the  persons  who  have  an  interest  in 
remainder,  acquiesced  in  that  departure  from  the  strict 
direction  of  the  will,  in  consequence  of  which  the  loss 
has  been  sustained.  They  say,  that  Mr.  and  Mrs.  Ltn- 
tcin  consented  to  the  arrangement  by  which  the  money 
was  left  in  the  hands  of  Wright;  that,  at  any  rate,  it 

was 
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was  perfiectly  well  known  to  them^  and  that  they  acqui- 
esced in  it,  and  that  the  same  may  be  said  of  the  De* 
fendant  John  Andrews  Unecln.  Now,  nothing  can  be 
more  clear  than  the  rule  which  is  adopted  by  the 
Court  in  these  cases :  that  if  one  par^,  haying  a  partial 
interest  in  the  trost  fund,  induces  the  trustee  to  depart 
from  the  direction  of  the  trust  for  his  own  benefit,  and 
enjoys  that  benefit,  he  shall  not  be  permitted,  personally, 
to  enjoy  the  benefit  of  the  trust,  whilst  the  trustees  are 
subjected  to  a  serious  liabili^  which  he  has  brought 
upon  them.  What  the  Court  does,  in  such  a  case,  is  to 
lay  hold  of  the  partial  interest  to  which  that  person  is 
entided,  and  apply  it,  so  far  as  it  will  extend,  in  exoner- 
ation of  the  trustees,  who»  by  his  request  and  desire  or 
acquiescence,  or  by  any  other  mode  of  concurrence,  have 
been  induced  to  do  the  improper  act.  Now,  is  there 
any  evidence  whatever  of  such  acquiescence  or  con- 
currence here  ?  First  of  all,  it  does  not  i^pear  that  any 
such  thing  is  alleged  in  the  answer ;  next,  is  there  any 
proof  of  it  ?  It  does  not  appear  to  me  that  there  is  any 
proof  of  it ;  for  the  only  person  who  is  called  on  to  prove 
it  states,  he  believes  the  parties  knew  that  there  had  not 
been  an  investment  according  to  the  terms  of  the  trust; 
but  he  states  ^'  that  he  had  no  particular  reason  for  that 
belief;"  and  the  only  reason  suggested  for  believing  that 
he  entertained  that  belief  is  this,  that  the  tenants  for  life 
received  the  income  from  Wright^  which  was,  or  may 
have  been  a  larger  income  than  would  have  arisen  from 
an  investment  in  the  funds.  I  think  that  this  is  not 
sufficient  either  to  prove  it  or  to  warrant  me  in  direct- 
ing an  inquiry. 


I  must  declare,  in  the  first  place,  that  these  trustees 
are  liable  to  make  good  the  loss  which  has  been  sus- 
tained by  the  bankruptcy  of  Mr.  Smitii  WrigfU^  and 
I  must  order  them  to  bring  into  Court  the  sum  of 

797A 
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797/.  195.  lOd.,  and  upon  the  application  of  the  Defend-        1841. 

ants  the  accounts  must  be  directed  to  be  taken.     The     ^"^^^^^'^'^ 

Lincoln 

claim  against  the  bankrupt's  estate  should  be  perfected,  r. 

and  upon  payment  into  Court  of  the  amount  by  Rust      Wright. 
and  Boughen,  the  benefit  of  the  proof  against  the  bank- 
rupt's estate  should  be  assigned  to  them  by  the  Plaintiffs. 


Feb.  1. 

MASSIE  V.  DRAKE.  March  so,  su 

April  17.  19. 
Nov.  15. 

^T^HERE  were  three  several  petitions  entitled  in  the 


The  mere  cir- 
above  cause,  and  presented  by  Captain  Drake^  Mrs.  cumstance 

Drakcj  and  her  executor  Mr.  Uoyd^  for  an  account,  and  cojlg^^jon- 
for  the  taxation  of  their  solicitors'  bills,  under  cu'cum-  tains  items 
stances  which  are  fully  stated  in  the  following  judgments  ^^  disallowed 

of  the  Court.  ^^  reduced  on 

taxation,  is 
not,  of  itself, 

Mr.  Kinderdey  and  Mr.  Koe,  in  support  of  the  peti-  •^J^'^^he'' 

tion.  party  to  a  tax- 

ation of  a  bill 
which  has 

Mr.  Pemberton  and  Mr.  James  RusseU,  contrd.  been  settled 

and  paid. 
Costs  di-  ' 

The  foUowinir  authorities  were  referred  to.    Horlock  rected  by 

decree  to  be 
V.  Smith  (a),  Waters  v.  Taylor  (6),  Langford  v.  Nott  (c),  taxed  as  be^ 

y     tween  a  soli- 
citor and 
(a)  2  MjfL  4-  Cr.  495.  (c)  1  Jac,  4*  FT.  891.  client,  cannot, 

{b)  lb.  536.  on  petition,  be 

ordered  to  be 
taxed  on  another  principle. 
Where  an  account,  comprising  bills  pf  costs,  is  settled  and  paid  as  between  a 
solicitor  and  client,  and  no  surprise  or  fraud  is  practised,  the  Court  will  not  direct  a 
taxation  of  the  bill,  though  it  appears  to  contain  items  which  would  be  disallowed 
or  reduced  on  taxation,  unless  it  appears  that  the  overcharges  are  in  themselves  so 
extravagant  and  improper,  as  under  the  circumstances  to  be  considered  fraudulent. 
Upon  the  settlement  of  an  account  between  a  solicitor  and  his  client,  a  sum  of 
75/.  was  retained  by  the  solicitor,  by  consent,  to  answer  particular  costs  not  then 
ascertained.    The  Court  limited  the  taxation  to  such  particular  costs. 

Vol.  IV.  G  g 
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1841-        In  re  Murray  (a).  Ex  parte  The  Earl  (f  lMridge{b)y 
^^^^^     In  re  Barker  (c),  and  2  G.  2.  c.  2S,  5. 2S. 


Drake. 


The  following  is  the  judgment  on  Captain  Drakes 
petition. 

The  Master  of  the  Rolls. 

This  petition  is  presented  by  Captain  W.  W.  Drakey 
in  a  creditor's  suit,  in  which  a  decree  was  made  for  the 
due  administration  of  the  estate  of  the  Rev.  William 
Wickham  Drake^  and  it  prays  for  a  taxation  of  the  costs 
of  all  parties  to  the  suit :  that  the  Plaintiff's  costs  may 

• 

be  taxed  as  between  party  and  party :  and  that  Messrs, 
Harper  and  Jones  may  deliver  to  the  petitioner  certain 
bills  of  costs  specified  in  the  prayer  (viz.  bills  amount- 
ing to  the  several  sums  of  415/.  45.  lOi/.,  186A  85., 
47/.  25.  6^/.,  43/.  75.  2^.,  77/.  25.  8(2.,  169/.  85.  Kk/.,  and 
75/.);  and  that  the  same  may  be  taxed:  and  for  an 
account  of  the  monies  received  by  Harper  and  Jones  for 
the  petitioner  and  of  their  application  thereof,  and  that 
the  balance  may  be  paid. 

As  the  costs  charged  have  all  of  them  been  paid,  the 
petitioner  has  undertaken  to  make  out  a  special  case 
entitling  him  to  the  relief  which  he  asks. 

The  testator  William  Wickham  Drake^  the  petitioner's 
father,  by  his  will  exonerated  his  personal  estate  from 
payment  of  his  debts,  and  having  disposed  of  his  per- 
sonal estate  and  part  of  his  real  estate,  he  devised  to  his 
son,  the  petitioner,  his  reversion  in  fee  in  other  real 
estate,  chargeable  with  such  of  his  debts  as  the  funds 

before 

{a)  1  Rnu.  519.  (c)  6  Simoiu^  476. 

(6)  6  Fer.  485. 
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before  provided  would  not  extend  to  satisfy.     He  ep-        1841. 
pointed  his  wife  Emma  Susannah  Drakey  his  brothers 
John  Drake  and  Thomas  Drake^  and  his  brotherwn*law 
John  Edward  TarUion^  executors  of  his  will. 

At  the  institution  of  this  suit,  Messrs.  Harper  and 
Pany  Jones  acted  as  the  solicitors  of  the  Plaintiff  and 
of  the  executors.  The  petitioner  employed  Messrs. 
Oddicy  Foster^  and  Lumky  as  his  solicitors. 

The  decree  was  made  in  Men/  18S6)  and  various  pro- 
ceedings took  place  under  it  The  report  was  made  in 
Jisfy  1888.  Il  would  seem,  that  both  before  and  after 
the  report,  proposals  were  under  discussion,  for  the  pur- 
pose of  raising  a  sufficient  sum  to  pay  all  the  demands 
upon  the  testator's  estate.  No  arrangement  having  been 
completed,  and  the  cause  having  become  abated,  a  de* 
cree  in  the  revived  suit  was  made  on  the  18th  otJune 
18S9;  and  in  that  decree,  it  was  ordered  that  all  the 
costs  of  the  suit  should  be  taxed  and  paid. 

During  the  discussion  of  the  means  of  raising  money 
to  satisfy  the  debts,  Messrs.  Oddie^  Foster^  and  Lumleyy 
the  solicitors  of  Captain  Drake^  had  employed  Harper 
and  Pany  Jones^  the  solicitors  for  the  Plaintiff  and  the 
executors,  to  raise  7000/.  on  Captain  Drakes  estate. 
Thb  not  being  done,  afterwards,  in  1889,  Captain  Drake 
himself  instructed  Harper  and  P.  Jones  to  raise  10,000/. 
for  him,  and  they  undertook  to  do  k>.  They  accord- 
ingly raised  the  money;  the  securities,  however,  were 
not  then  executed,  and  on  the  ?th  of  September  1889, 
Captain  Drake  wrote  to  Harper^  requesting  a  draft  of 
the  proposed  mortgage  and  a  statement  of  the  manner 
in  which  the  10,000/.  was  to  be  appropriated,  and  when 
it  was  to  be  done.  To  this  letter  an  immediate  answer 
was  given.    It  is  stated  that  the  biU  of  costs  of  Messrs. 

Gg  2  Oddiey 
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1841.  Oddiej  Foster^  end  Lumley^  the  solicitors  of  the  petitioner, 
was  taxed  and  paid  in  the  month  of  October  1839;  and 
that  nine  other  bills,  some  of  them  for  costs  in  the  cause, 
and  others  of  them  costs  of  trustees  and  executors  for 
the  expenses  of  the  trust  and  of  administration  properly 
payable  out  of  the  estate,  were  sent  to  the  petitioner  on 
the  24th  of  October  1889;  and  that  the  bill  of  Messrs. 
Hajpnond  and  Siill^  the  solicitors  for  another  party  to 
the  cause,  being  taxed,  was  paid  on  the  1st  ofNaoember 
1839.  On  the  17th  of  November,  Captain  Drake  wrote 
to  Mr.  Harper  as  follows :  —  **  When  we  last  parted,  I 
understood  you  that  the  remainder  of  the  business  would 
be  completed  in  three  weeks  from  that  period.  It  is  now 
six,  and  I  trust  you  will  excuse  my  impatience  in  writing 
to  you,  and  let  me  know  how  far  you  have  advanced ; 
what  sums  you  have  pud;  what  remain  to  be  paid 
(which  I  hope  are  none)  out  of  the  10,000/.,  and  what 
residue  there  is  left ;  how  that  is  to  be  appointed,  and 
at  what  time.  Also  I  hope  you  will  be  kind  enough  to 
allow  a  compromise  in  your  claims,  and  let  me  know 
the  amount  of  it,  so  that  every  point  of  this  lengthy 
business  may  be  finally  and  completely  settled." 

This  letter  was  not  answered  till  the  9th  of  December^ 
and  then  not  satisfactorily,  for  only  an  imperfect  account 
was  sent,  and  there  were  two  items  left  with. the  sums  in 
blank. 

With  this  account  Captain  Drake  was  not  satisfied, 
and  on  the  23d  of  December^  he  desired  further  explana- 
tion ;  and  particularly  desired  to  know  what  allowance 
would  be  made  on  Mr.  Harper^s  several  charges,  and 
how  the  blanks  were  to  be  interpreted ;  and  Mr.  Harper 
having  referred  Captain  Drake  to  his  agents  for  explana- 
tion. Captain  Drake  expressed  his  wish  rather  to  com- 
municate with  Mr.  Harper  himself.  To  this  Mr.  Harper 
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replied  on  the  26th  oF  December  IW9^  by  saying,  that 
he  believed  the  charges  were  the  usual  charges,  and  if 
not^  that  it  was  his  desire  to  make  them  so;  and  he 
again  referred  Captain  Drake  to  his  agents,  and  said 
he  should  be  happy  to  meet  them  in  making  any  allow- 
ance which  could  be  expected. 

Captain  Drake  in  his  next  letter,  of  the  30th  December 
18S9,  desired  to  have  the  blanks  filled  up,  and  to  know, 
whether  the  account  as  to  the  other  items  was  to  be 
considered  as  correct  and  final ;  and  he  stated  his  inten- 
tion of  going  to  the  agents  of  Mr.  Harper.  To  this 
letter  Mr.  Harper  replied  on  the  6th  of  January  1840, 
that  he  could  not  supply  the  blanks,  but  that  he  believed 
the  items  of  the  account  delivered  to  be  correct. 

It  appears  that  Mr.  Matthew  Finchj  a  wine  merchant 
at  Deptford^  had  been  employed  by  the  trustees  as  their 
receiver  and  agent,  and  had  also  been  employed  by  the 
petitioner  upon  some  occasions  as  his  agent,  and  that 
the  petitioner  had  sent  the  nine  bills  of  costs,  which  had 
been  sent  to  him  in  October,  to  Mr.  Finch ;  and  the 
petitioner  stated,  that  Mr.  Finch  made  some  representa- 
tions to  Vincent  and  Sherwood.,  the  London  agents  of 
Harper  and  Parry  Jones,  as  to  the  large  amount  of  the 
bills. 


Mr.  PeU,  the  managing  clerk,  as  to  this  matter  of 
Messrs.  Vincent  and  Sherwood,  says,  that  upon  Mr.  Finch 
stating  the  amount  of  the  bills  to  be  greater  than  Cap- 
tain Drake  expected,  he.  Pell,  said,  that  if  Captain  Drake 
wished  it,  he  would  get  the  bills  in  the  suits  taxed,  and 
that  there  was  an  order  directing  such  costs  to  be  taxed; 
to  which  Finch  replied,  that  Captain  Drake  did  not  wish 
the  bills  to  be  taxed,  and  that  his  only  reason  for  men- 
tioning the  amount  was,  that  a  deduction  might  be  made 

Gg  S  if 


4SS  CASES  IN  CHANCERY. 

1641.  if  Harper  end  JaneM  could  afford  to  make  the  nine. 
This  statement  is  positively  denied  by  Mr.  J^ne^i.  On 
the  Bth  oS  January  1840,  Mr.  Finck^  as  he  saySf  in  con- 
sequence of  a  communication  which  Captain  Drake  had 
received  from  Harper  and  Parry  JomeSf  desired  an 
interview  with  Vincent  and  Sherwood.  The  interview 
took  place,  and  some  time  afterwards  Mr.  Vincent  in- 
formed Mr.  Finch  that  Harper  had  authorised  him  to 
say,  that  he  would  make  a  deduction  of  188/.  from  the 
amount  of  the  bills  of  Harper  and  P.  Jones.  And  on 
the  22d  of  January  1 840,  Mr.  Harper  wrote  to  Mr. 
Finch,  and  observed,  that  the  delay  which  had  taken 
place  since  Captain  Drake  confided  in  him,  was  nothing 
like  the  inconvenience  which  was  produced  to  parties 
for  the  seven  years  whilst  the  matter  was  kept  open  to 
save  his  interests.  On  the  27th  of  January  Captain 
Drake  again  desired  to  have  the  blanks  in  the  account 
before  delivered  supplied.  He  wished  to  know  to  what 
day  the  interest  on  Mrs.  Drakes  mortgage  was  calcn^ 
lated,  and  noticed  that  interest  was  charged  on  the 
money  he  had  borrowed  from  the  19th  o(  August.  And 
after  further  desiring  an  account  of  sums  paid  in  the 
suit,  he  stated,  that  he  did  not  include  in  them  the  ex- 
penses of  the  suit,  in  which,  he  stated,  he  was  much 
obliged  for  the  deductions  Mr.  Harper  had  so  kindly 
caused  to  be  made.  The  receipt  of  this  letter  was  ac- 
knowledged, but  the  accounts  not  being  completed. 
Captain  Drake  again,  on  the  7th  of  March  1840,  pressed 
for  a  final  statement,  adding,  **  I  shall  much  lament  if 
any  circumstance  or  expression  should  occur,  which 
might  tend  to  disturb  the  good  understanding  which 
has  existed  between  us ;  but  you  must  see^  situated  as  I 
am,  the  absolute  necessity  of  bringing  this  long  pro- 
tracted busings  to  a  conclusion.''  Mr.  Hdtrper  being 
still,  as  he  stated,  unable  (on  account  of  proceedings 
still  pending  in  the  Master's  office)  to  complete  the  ac- 
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coDDt,  afterwards,  on  the  2d  oi  April  1840,  in  com-        18  41. 
plknce  with  a  renewed  request  of  Captain  Drake^  sent 
another  account,  admitted  to  be  incomplete,   accom- 
panied by  a  letter  as  follows : »-  ^*  I  am  exceedingly 
sorry  that  I  am  not  enabled  to  send  you  the  account 
quite  complete,  but  I  send  you  the  best  I  can,  and  im- 
mediately after  Easter^  I  am  assured,  the  whole  business 
will  be  closed."    The  account  sent  at  the  time  consisted 
of  the  account  formerly  delivered,  with  certain  additional 
items,  and  at  the  fi>ot  of  it  was  a  memorandum  as  fol- 
lows, vie. :  — •  ^  Memorandum,  that  we  have  stated  the 
above  accounts  to  the  best  of  our  judgment  and  so  far 
as  the  business  has  been  completed,  but  of  those  matters 
still  pending,  we  are  unable  to  state  the  sums  precisely, 
although  we  believe  the  sums  stated  will  cover  them; 
and  we  do  declare,  that  the  several  sums  charged  as 
paid  were  actually  and  bona  fide  paid  by  us,  and  that 
the  draft  of  Captain  Drake^  to  pay  which  is  allowed 
547/.  185.  as  stated  in  the  above  account,  has  been  paid 
by  us.    As  witness  our  hands,  2d  of  April  1840."     The 
first  items  in  the  additional  account  were  77/*  2«.  8d., 
and  169/.  85.  lOd.  for  bills  of  costs  therein  described. 
Mr.  Harper  states  that  he  sent  to  Captain  Drake  the 
particulars  of  both  these  bills.    Captain  Drake  denies 
that  he  ever  received  the  first.    Soon  after  this  additional 
account  had  been  sent,  and  on  the  10th  o(  April  1840, 
Captain  Drake  wrote    to   Mr.  Harper  as   follows :  — 
"  Understanding  that  it  is  your  intention  to  be  in  Zon- 
don  in  the  course  of  next  week,  will  you  let  me  know 
when  and  where  I  can  meet  you,  so  as  finally  to  arrange 
these  protracted  afiairs.  I  should  feel  obliged  if  you  would, 
when  you  come  to  town,  bring  with  you  all  the  receipts 
and  vouchers  necessary  for  the  establishment  of  your  ac- 
counts, and  every  other  document  connected  with  the 
estate.     I  feel  gratified  by  the  account  you  have  trans- 
mitted me,  in  which  I  observe  several   items   which 
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1841.  will  require  some  little  explanation  when  we  meet,  and 
which  I  shall  be  prepared  to  mention  to  you  at  that 
time." 

After  all  this  correspondence,  and  the  long  attention 
paid  to  the  account  by  Captain  Drake^  and  on  the  15th 
of  May  1840,  the  parties  met  for  the  purpose  of  going 
through  and  settling  the  account ;  and  in  the  result.  Cap- 
tain Drake  and  Harper  and  Parry  Jones  signed  a  memo- 
randum in  the  following  words :  *^  We  have  examined 
this  account  this  day,  and  the  several  vouchers  having 
been  produced  and  delivered  up  to  Captain  Drakey  we 
allow  the  same,  and  acknowledge  that  it  is  correct.'* 

The  account  thus  signed  is  a  debtor  and  creditor  ac- 
count, purporting  to  debit  Captain  Drake  with  several 
items,  amounting  in  the  whole  to  9979/.  165.  Sd.  (nearly 
10,000/.)  Several  of  the  items  refer  to  bills,  receipts, 
or  other  vouchers.  One  of  them  is  a  sum  of  75/.,  stated 
to  be  **  paid  agent's  further  charges  (probable  amount 
only),  in  obtaining  Master's  report  and  other  matters." 
The  credit  side  of  the  account  consists  of  three  items 
only  —  the  sums  amount  altogether  to  10,720/.  \\s.  2d^ 
giving  a  balance  of  740/.  145.  11^.  in  favour  of  Captain 
Drake,  One  of  the  three  items  on  the  credit  side  is  ex- 
pressed as  follows :  —  **  By  allowed  out  of  the  several 
bills  of  costs,  183/.  05.  6dJ* 

The  petition,  praying  that,  notwithstanding  this  setde- 
ment,  the  bills  of  costs  may  all  be  taxed,  and  the  ac- 
count retaken,  alleges,  that  the  bills  of  costs  are  all  of 
them  taxable,  and  that  they  contain  many  charges  which 
would  be  disallowed  on  taxation ;  and  considering  the 
situation  in  which  the  parties  stood  towards  each  other, 
the  money  received  by  Harper  and  Parry  Janes  for  Cap- 
tain Drakej  and  for  which  they  were  accountable  to  him, 

and 
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and  their  claim  to  set  off  the  amount  of  the  bills  of  costs 
against  the  balance  in  their  hands,  it  appears  to  me, 
that  before  the  account  was  settled.  Captain  Drake  was 
entitled  to  have  all  the  bills  taxed,  in  order  that  the 
true  amount  of  the  balance  due  to  him  from  his  attornies 
might  be  ascertained,  I  consider  that,  under  the  cir- 
cumstances, all  the  bills  were  taxable ;  and  looking  at 
the  several  sums  which  are  specified  in  the  petition,  and 
stated  to  be  overcharges,  I  am  of  opinion  that  some  of 
the  items  contained  in  the  bills  would  be  disallowed  on 
taxation. 


But  the  mere  circumstance  that  bills  of  costs  may 
contain  items  which  would  be  disallowed  or  reduced  on 
taxation^  is  not  of  itself  sufficient  to  entitle  the  party  to 
a  taxation  of  a  bill  which  has  been  settled  and  paid. 
As  Sir  Thomas  Plumer  said  in  Gretton  v.  Lej/bume  {a\ 
'^  Items  which  would  be  disallowed  do  not  amount  to 
that  fraud,  which  must  be  made  out,  in  order  to  subject 
to  taxation  bills  that  have  been  so  settled." 


It  has  been  argued  in  support  of  this  petition,  that  a 
fraud  was  practised  upon  the  petitioner,  and  that  the 
fraud  is  shewn,  not  only  by  the  extravagance  of  the 
charges,  but  by  the  order  for  taxation,  which,  if  acted 
upon,  would,  as  to  the  costs  in  the  suit,  have  been  costs 
as  between  solicitor  and  client,  to  which  the  solicitors 
were  not  entitled ;  by  the  concealment  of  the  order  from 
Captain  Drake,  by  which  a  still  greater  advantage  was 
obtained  over  him ;  by  his  being  called  upon  to  settle 
the  account  without  his  having  the  protection  of  any 
legal  assistance,  and  without  his  having  had  the  means 
of  ascertaining  whether   the    charges    were   just    or 

not 
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1841.  Amongst  the  bills  sought  to  be  taxed  between  party 

and  party,  are  the  bills  which  by  the  decree  were  or- 
dered to  be  taxed  between  solicitor  and  client,  and  also 
some  bills  which  are  not  noticed  in  the  praj^r  of  the 
petition.  It  is  obvious  that  I  have  no  authority  to  alter 
the  effect  of  the  decree,  and  that  no  relief  can  be  given 
which  is  not  prayed  for.  The  question  is,  whether  the 
petitioner  is  entitled  to  have  the  costs  in  the  suit  taxed 
as  between  solicitor  and  client,  and  an  ordinary  taxatioa 
of  the  other  bills  mentioned  in  the  prayer. 

It  is  to  be  regretted  that  Captain  Drake  did  not  ol>- 
tain  legal  assistance  in  the  examination  of  the  bills ;  but 
he  certainly  had  the  means  of  obtaining  any  assistance 
he  thought  proper.     The  account  was  settled  in  Mey 
1840.     Nine  of  the  bills  were  sent  to  him  in  October 
18S9;  and  if  he  thought  fit  rather  to  avail  himself  of 
the  assistance  of  Mr.  Finchj  who  seems  to  have  been  an 
active  man  of  business,  though  not  a  professional  man, 
he  cannot,  I  think,   urge  it  as   matter  of  complaint 
against  Harper  and  Parry  JoneSy  that  he  had  not  pro- 
fessional assistance*     Those  nine  bills  were  delivered  in 
ample  time  to  admit  of  any  investigation  Captain  Drake 
thought  proper   to   institute.      They  were  examined, 
though  not  in  the  manner  they  might  have  been ;  the 
amount  was  complained  of,  a  deduction  was  requested; 
and  ultimately  a  deduction  of  183/.  Os.  6^.  was  obtained, 
and  Captain  Drake  afterwards  expressed  his  obligation 
to  Harper  and  P.  Jones  for  this  abatement.     Communi- 
cations in  respect  of  the  abatement  took  place  between 
Mr.  Finch  and  Messrs.  Vincent  and  Skefuoood^  the  town 
agents  of  Harper  and  P.  Jones  ;  and  Mr.  Pell  swears, 
that  in  the  course  of  them,  he  distinctly  ofiered  to  get 
the  bills  in  the  suit  taxed,  if  Captain  Drake  wished ;  and 
that  he  could  do  so,  as  there  was  an  order  directing 
such  costs  to  be  taxed.     Mr.  Vincent  also  states,  that  on 
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Finch  endeavouring  to  obtain  a  deduction  from  the  bills, 
he  informed  Finch  that  it  would  be  more  satisfactory 
to  get  the  bills  taxed,  and  urged  Finch  that  the  costs  of 
the  suit  should  be  taxed,  more  especially  as  an  order 
had  been  made  for  that  purpose ;  and  that  Finch  then 
disclaimed  all  wish  to  have  the  bills  taxed,  and,  on  a 
subsequent  occasion,  said,  that  Captain  Drake  would  not 
hear  of  such  a  thing.  Mr.  Sherwood  has  also  sworn 
that,  in  his  presence,  Vincent  offered  to  get  the  bills 
taxed,  and  that  Finch  objected,  although  much  pressecl 
by  Vincent  to  allow  the  taxation.  Mr.  Finch  has  dis«- 
tinctly  denied  the  statement  of  Pell,  and  has  sworn  that 
he  did  not  know  of  the  order  for  taxation  till  he  was 
informed  of  it  by  Mr.  fVilliamsj  some  time  after  the  ao^ 
count  was  settled. 


1841. 


On  consideration  of  all  the  evidence,  it  appears  to  me 
much  less  probable  that  VincetUj  Sherwood^  and  Pell 
should  have  committed  direct  peijury,  than  that  Finch^ 
who  was  not  a  professional  man,  should  in  some  way 
have  mistaken  the  nature  of  the  communication  which 
he  received ;  and  I  think  that,  upon  the  evidence,  I 
must  consider  that  Mr.  Finch,  the  agent  of  Captain 
Drake  in  this  matter,  was,  before  the  20th  of  January 
1840,  informed  that  there  was  an  order  to  tax  the  bills 
in  the  suit,  and  that  he  objected  to  have  them  taxed, 
but  desired  rather  to  have  the  abatement  which  he  ob* 
tained  without  taxation. 


With  respect  to  the  delivery  of  the  other  bills,  there 
is  also  a  conflict  of  evidence ;  but,  on  the  whole,  I  think 
the  evidence  shews  that  they  were  sent  to  Captain 
Drake  some  time  before  the  meeting  to  settle  the  ac- 
count. It  appearing,  therefore,  that  the  account  had 
been  previously  delivered  to  Captain  Dra^^ -» that  his 
attention  had  been  previously  directed  to  the  items  — 

that 
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that  there  was  no  pressure  on  the  part  of  Harper  and 
P*  JoneSi  who  had,  indeed,  in  their  hands,  money  more 
than  enough  to  pay  their  demand  — that  the  settlement 
was  (as  in  that  state  of  things  was  to  be  expected)  urged 
on  by  Captain  Drake  -^  that  he  had  the  bills  of  costs 
in  his  possession  an  ample  time  beforehand  —  that  he 
might  have  had  them  all  taxed,  those  in  the  suits  under 
the  order,  the  others  upon  application  to  the  Court  — 
that  he  applied  for  and  obtained  an  abatement  of  1832. 
in  a  negotiation  through  his  agent,  who,  in  the  course  of 
it  waived  the  taxation, — it  appears  to  me  that  there  was 
no  surprise  or  fraud  practised  upon  him  in  the  settle- 
ment, and  that  he  cannot  now  be  entitled  to  taxation,  or 
to  any  account,  unless  it  should  appear'  that  the  over- 
charges are  in  themselves  so  extravagant  and  improper 
as,  under  the  circumstances,  to  be  considered  fraudulent, 
or  unless  the  charge  of  75/^  stated  to  be  a  probable 
amount  only,  should  be  considered  to  afiect  the  cha- 
racter of  the  account  as  a  settled  account. 


As  to  the  overcharges,  I  have  not  only  considered  the 
several  items  complained  of,  but  have  also  obtained  the 
assistance  of  an  experienced  clerk  in  Court  in  examining 
all  the  bills  which  were  brought  into  the  account. 
There  are  overcharges,  but  none  such  as  can,  with  any 
propriety,  be  deemed  fraudulent;  and  upon  a  careful 
examination  of  the  bills,  it  appears  that  the  sums  over- 
charged, together  with  the  sums  charged  in  items  which 
are  questionable,  do  not,  in  the  whole,  amount  to  the 
sum  of  183/.,  which  lAessrs.  Harper  and  Parry  Jones 
voluntarily  agreed  to  deduct  from  the  amount  of  their 
bills. 


The  item  of  75/.  is  expressed  in  terms  which  shew 
that,  at  the  time  when  the  account  was  settled,  it  was  not 
deemed  by  the  parties  that  all  transactions  between  them 

were 


On  the  petitions  of  Mrs.  Drake  and  of  Mr .LJaydj  her 
executor, 

7^  Masteh  of  the  Rolls  afterwards  delivered  the 
following  judgment :  — 

The  first  of  these  petitions  prays,  that  Messrs.  Har^ 
per  and  Parry  Jones  may  pay  certain  sums  of  money 
alleged  to  be  due  from  them :  tliat  an  account  may  be 
taken  of  all  sums  of  money  received  by  them  on  ac- 
count o(  Mrs*  DraAey  and  of  their  application  thereof: 
that  Mr.  Harper  and  Messrs.  Harper  and  Parry  Jones 
may  deliver  certain  bills  of  costs,  and  that  such  bills 
may  be  taxed :  that  the  amount  which  shall  be  found 
due  may  be  paid,  and  that  Messrs.  Harper  and  Parry 
Jones  may  deliver  up  all  books  and  papers  belonging  to 
the  petitioner. 

The  second  petition  is  presented  by  the  executor 
of  Mrs.  Drakej  and  prays  the  benefit  of  the  former 

petition. 
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were  finally  closed ;  but  the  same  was  retained,  by  con-  1841. 
sent,  to  answer  particular  costs  noticed  in  the  item 
stating  the  retainer:  and  under  the  circumstances  of 
this  case,  and  considering  that  the  amount  was  settled 
in  thb  way,  because  of  the  urgent  request  of  Captain 
Dralcj  I  think  that  the  account  cannot  be  considered 
unsettled  with  reference  to  any  thing  but  the  sum  of 
75i 

Messrs.  Harper  and  Parry  Jones  may  be  required  to 
deliver  their  bills  of  costs  for  obtaining  the  Master's  re- 
port, and  the  other  matters  for  which  credit  for  the  sum 
of  ISL  was  taken  in  the  account,  and  such  bill  may  be 
taxed  under  the  decree ;  and  the  present  petition  is  dis- 
missed, with  costs. 
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l^^l*       petitioD,  and  that  two  other  bills  or  costs  may  be 
taxed. 

It  appears  that  Mrs,  Drake  for  some  years  employed 
Mr.  Harper  as  her  solkitor,  and  that  she  afterwards 
employed   Messrs.  Harper  and  Parry  Jones  in  that 
character.     During  the  employment,  several  sums  of 
money  had  been  received  and  paid  for  Mrs.  Drake^  by 
Mr.  Harper  alone,   and  also  by   Harper  and  Parry 
Jones;  and  accounts  had  been,  from  time  to  time,  de- 
livered, comprising  statements  of  the  monies  received 
and  paid,  and  also  of  the  charges  for  business  done. 
In  June  1899,  a  decree  was  pronounced,  nnder  which 
Mrs.  Drake  became  entitled  to  receive  1872.  19s.  ?</•, 
and  in  August  1840,  she  executed  a  power  of  attorney 
to  enable  the  hcmdan  agent  of  Harper  and  Parry  Jones 
to  receive  it.     This  money  was  accordingly  received. 
She  wished  to  have  the  money  paid  to  her,  and  Harper 
and  Parry  Jones  claiming  a  bill  of  costs  amounting  to 
47/.  \Ss.  I0d,y  she  did  not  dispute  that,  but  desired  to 
have  the  balance  of  140/.  9s.  9d.  paid  to  her.    Mr. 
Harper  having  expressed  his  willingness  to  pay  it,  ap- 
plication was  made  to  their  agents.    Upon  this  appli- 
cation objections  were  made,  and   Mrs.  Drake^  being 
very  naturally  dissatisfied,  employed  another  solicitor, 
who,  failing  to  obtain  the  only  sum  then  claimed,  exa- 
mined the  former  accounts  of  Harper  and  of  Harper  and 
Party  Jones ;  and  in  the  result  presented  this  petition, 
desiring  to  have  all  the  accounts  taken,  and  all  the  bills 
taxed. 

It  was  objected  to  the  petition,  in  the  first  instance^ 
that  it  was  multifarious,  in  praying  relief  against  Hm'^ 
per  separately,  and  also  against  Harper  and  Parry 
Jones  jointly ;  but  it  not  appearing  to  me  that  under 
the  circumstances  the  objection  was  valid,  evidence  was 

gone 
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gone  into  upon  the  merits,  and  it  appears  that  five 
several  accounts  bad  been  delivered  to  Mrs«  Drake  by 
Mr.  Harpej'^   and  three  by  Harper  and  Parry  Jones. 
The  accounts  marked  with   the  letters  A  to  £  are 
Mr.  Harpet^s  accounts,  the  accounts  marked  with  the 
letters  F  to  H  are  the  accounts  of  Harper  and  Parry 
Jones.     At  the  time  when  the  petitions  were  heard,  I 
stated  my  opinion  that  the  accounts  subsequent  to  F 
should  be  investigated,   and  the  bills  of  costs  there 
referred  to  taxed.     The  questions  reserved  arise  upon 
Mr.  Harper's  accounts,  and  the  first  account  delivered  by 
Harper  and  Parry  Jones*     Mr.  Harper  alleges,  that  all 
his  accounts  were  examined  and  settled  by  Mrs.  Drake 
after  due  consideration,  and  his  afiidavit  having  been 
sworn  and  filed  after  the  death  of  Mrs.  Drake^  has  not 
been  answered ;  so  that  the  circumstances  under  which 
the  alleged  settlement  took  place,  rest  entirely  upon  his 
statement.     Upon  the  first  account  which  is  marked 
A,  a  balance  of  94/.  Ss.  Id.   appeared  to  be  due  to  Mr^ 
Harper ;  Mrs.  Drake  was  charged  for  costs  to  a  con- 
siderable amount,   and   the  amount  of  those  bills  of 
costs  was  claimed  by  her  against  the  testator's  estate* 
Mr.  Harper  says  that  the  bills  themselves  were  care- 
fiilly  gone  through  by  the  Master,  and  thereupon  the 
costs  were  allowed  to  her  in  the  suit,  and  in  1836  she 
took  from  ^v.  Harper  a  receipt  for  the  balance  ap^ 
pearing  to  be  due  to  him ;  and  at  this  time  no  specific 
error  in  any  of  the  bills  comprised  in  those  accounts  is 
alleged;    and  under  such  circumstances,  it  does  not 
appear  to  me  that  the  account  ought  to  be  disturbed. 


The  second  account,  B,  was  delivered  in  the  year 
1854.  In  it  Mrs.  Drake  is  not  charged  with  the  amount 
of  any  bill  of  costs,  and  the  balance  of  158/.  195.  2d. 
was  then  paid  to  her ;  and  no  specific  error  being  alleged, 

I  am 
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1841.        I  am  of  opinion  that  this  account  ought  not  to  be  dis- 
turbed. 

The  third  account,  C,  was  delivered  in  the  month  of 
December  ISSS,  and  Mr.  Harper  in  his  affidavit  states, 
that  in  this  account  there  are  contained  by  mistake, 
three  items  of  4/.  Is^  6L  85. 10^,  and  51.  9s.  Sd.,  which 
had  been  previously  charged  to  Mrs.  Drake.  The  re- 
lation of  solicitor  and  client  continued  between  Mr. 
Harper  and  Mrs.  Drake.  When  the  account  was  de- 
livered^ Mrs.  Drake  having  the  opportunity  of  ex- 
amining it,  there  were  three  overcharges  amounting 
together  to  16/.  5s.  6d.  to  her  prejudice,  and  yet  she 
signed  it.  The  item  of  4/.  75.  is  distinctly  complained 
of  by  the  petition  as  an  overcharge,  and  although  Mr. 
Harper  states,  that  in  the  subsequent  account  between 
Mrs.  Drake  and  Harper  and  P.  JoneSj  Mrs.  Drake 
has  credit  for  the  several  items  so  erroneously  charged, 
yet  it  does  not  appear  to  me,  that  this  voluntary  offer, 
subsequently  made  by  Mr.  Harper^  or  Harper  and 
Parry  Jones^  can  entitle  Mr.  Harper  to  consider  the 
account  as  finally  settled  at  the  time.  It  is  now  clear 
that  the  sum  of  44/.,  which  Mr.  Harper  claimed  to  be 
due  to  him  on  the  balance  of  this  account,  was,  in  fact, 
not  due,  but  was  an  overcharge,  by  the  sum  of  16/.  5s.  6d. 
at  the  least. 

The  next  account,  D,  commences  with  the  erroneous 
balance  of  44/.,  and  ends  with  a  sum  retained  by  Mr. 
Harper  towards  his  bill  and  stamps,  and  I  think  that 
it  cannot  be  considered  as  an  account  finally  settled. 
And  with  respect  to  the  account  E,  the  last  between 
Mr.  Harper  and  Mrs.  Drake^  the  two  last  items  are  a 
sum  of  20/.  retained  towards  a  bill,  and  a  sum  of 
57/.  IO5.  8^^.  retained  to  pay  Mr. Francis  Drakes  debts, 

and 
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and  it  does  not  appear  to  me  that  this  can  be  considered 
as  finally  settled. 

The  next  account,  in  order  of  time,  is  the  first  be- 
tween Mrs.  Drake  and  Harper  and  Parry  Jones.  It 
appears  to  have  been  settled  and  signed  in  March  or 
April  18S8,  the  balance  appearing  on  the  account  was 
paid  to  Mrs.  Drake ;  and  it  being  discovered  that  two 
sums  of  SlL  9s.  Id,  and  15/.  were  erroneously  charged, 
those  sums  were  paid  to  Mrs.  Drake,  in  addition  to  the 
apparent  balance;  and  it  being  distinctly  sworn,  that 
each  and  every  of  the  bills  of  costs  mentioned  in  this 
account  was  delivered  to  Mrs.  Drake,  and  no  error  in 
them  being  specified,  I  think  that  the  account  must  be 
considered  as  finally  settled.  The  subsequent  accounts 
appear  to  me  to  be  open. 
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Refer  it  to  the  Master  to  tax  Mr.  Harper's  bills  of 
costs  subsequent  to  those  coniprised  in  account  A,  and 
to  take  an  account  of  his  receipts  and  payments  on 
account  of  Mrs.  Drake,  not  disturbing  the  accounts  A 
and  B. 

And  refer  it  to  the  Master  to  tax  the  bills  of  costs  of 
Harper  and  P.  Jones  subsequent  to  those  mentioned  in 
account  F,  and  to  take  an  account  of  the  receipts  and 
payments  of  Harper  and  Parry  Jones  on  her  account, 
not  disturbing  the  account  F. 


Vol.  IV. 


Hh 
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Nov.  15. 16,  ROBINSON  V.  HUNT. 

17. 

Bequest  of  an   rpHE  testator,  by  his  will,  bequeathed  to  his  brother 

annuity  to  il.       ■      -,  _  __  _         ,  .  .  _  . 

and  B,y  and  to  Samuel  Hunt  an  annuity  of  100t»,  to  be  paid  by  two 

Uie  jty/y^^^  half-yearly  annuities  of  bOL  each,  and  after  his  decease 
if  il.  should  he  bequeathed  the  same  annuity  to  Catherine  Huntf  the 
**  dTildren  "  testator's  sbter  in  law,  and  Samuel  Huni^  the  testator's 
then  to  be  nephew,  to  be  equally  divided  between  them  during 
Tided  between  ^^eir  joint  lives,  and  to  the  survivor  of  them ;  and  he 
^^'?'  ^M^J^  ^^^  "charged  his  estate  (excepting  certain  land  in  his 
'*  without  law-  will  described)  for  the  due  payment  of  the  said  annuities 

to  iiTwd Sr  ^^  ^^^'  ^^^^  ^^  ^®  ^^^  ^*y  **f  "^p^^  ^^^  ^^^  ^y  °^ 

heirs  for  ever.  October  in  every  year  after  his  decease  during  their 
children  of ll?  ^^^^h  or  the  life  of  the  longest  liver  of  them,  his  said 
took  absolute  brother,  his  wife,  or  son  aforesaid,  and  in  case  of  non* 
perpetual  payment,  thirty  days  after  the  said  annuity  should  have 
annuity.  tj^gn  properly  demanded,  he  authorised  his  said  bro- 

ther, during  his  life,  to  seize  the  said  estate,  and  to  receive 
the  rents  and  profits  until  he  should  be  paid  the  said 
annuity ;  and  also,  after  his  decease,  the  same  power  and 
authority  to  his  said  sister  in  law,  or  his  nephew,  daring 
their  joint  lives,  or  the  longest  liver  during  his  life." 
The  testator  then  expressed  himself  as  follows : — ^And 
if  my  said  nephew  should  have  any  children  lawfully  be- 
gotten, then  the  said  annuity  to  be  equally  divided  be- 
tween them ;  but  if  only  one  child,  then  that  child  to 
receive  the  said  annuity ;  but  if  my  nephew  aforesaid 
should  die  without  issue  lawfully  begotten,  then  I  will 
and  desire  that  the  said  annuity  of  100/.,  to  be  paid  as 
aforesaid,  should  be  given  to  my  cousin  Charles  JVestley^ 
and  to  his  heirs  for  ever.'' 

Samuel 
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Samuel  Hunt^  Samuel  Hunt  the  younger,  and  Catherine 
Hunt  were  all  dead,  the  latter  being  the  last  survivor. 
There  were  several  children  of  Samuel  Hunt  the  younger, 
and  the  question  was,  what  interest  they  took  in  the 
annuity  of  100/. 
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Robinson 
Hunt. 


Mr.  Pembertan^  Mr.  KindersUy^  Mr.  Bichner^  and  Mr. 
F.  Calvert,  for  the  several  parties. 

The  Master  of  the  Rolls  said,  the  only  doubt  seemed 
to  be,  whether  the  parent  took  in  the  nature  of  an  estate 
tail ;  but  he  reserved  judgment. 

The  Master  of  the  Rolls  said,  that  the  decisions 
did  not  appear  to  be  uniform ;  but  he  thought  in  this 
case  that  the  word  '*  issue "  ought  to  be  read  *'  such 
issue,"  meaning  **  children,"  and  that  the  children  took 
absolute  interests  in  a  perpetual  annuity  of  100/.  a 
year,  {a) 


Kov.  17. 


Decree.  —  Declare  the  children  of  Samuel  Hunt,  the 
son,  '<  entitled  or  acquired  vested  interests  in  perpetuity, 
in  equal  shares,  as  tenants  in  common,  to  or  in  the  an- 
nuity of  1002.  bequeathed  by  the  will  of  Charles  Hunt, 
the  testator." 


(a)  See  Tweedale  v.  Twecdale,      berU,  10  iSiiii.  491.  and  Cr.  j-  Ph. 
10  5tJii.  455.  and  BlewUt  ?.  Ro-      374. 


Hh  2 
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Kov,  18. 


PERRY  V.  WALKER,  (a) 


A  pauper's 
notice  of  mo- 
tion should 
be  signed  by 
his  clerk  in 
Court. 


T^TR.  JS/Xr7Y)^  opened  a  motion  on  behalf  of  a  party 
suing  in  forma  pavperis. 

Mr.  Pftnbertonj  confrif  objected  that  the  motion  had 
not  been  signed  by  the  pauper's  clerk  in  Court :  Gar^ 
diner  v.  — — .  (J) 

The  Master  of  the  Rolls  referred  to  Perry  v. 
Walker,  (c) 

Mr.  Glasse^  as  amicus  curia^  stated  that  in  a  recent 
case  of  Baxter  v.  Pitcher  the  Vice-Chancellor  of  Eng- 
land had  not  followed  that  decisioni  and  that  in  a  sub* 
sequent  case  of  Empringham  v.  Short  {Jubf  23,  1841) 
before  the  Lord  Chancellor,  his  Lordship  had  restored 
the  old  rule. 


The  Master  of  the  Rolls  said  that,  on  the  former 
occasion,  he  had  acted  on  a  certificate  received  from  the 
Six  Clerks'  Office.  He  was,  however,  glad  that  the 
Lord  Chancellor  had  thought  fit  to  revive  the  old  prac- 
tice, which  he  was  now  bound  to  act  on. 


(a)  Ex  rdiOiane, 

(b)  17  Fes.  S87. 


(c)  8  KeeUf  665. 


NoTB.  —  Since  the  abolition  of  the  Six  Clerks  the  solicitor  of  a 
pauper  must  sign  the  notices  of  motion ;  but  if  the  pauper  proceeds 
in  person,  the  signature  of  the  pauper  himseif  seems  now  sufficient. 
(16th  General  Order,  October  1842.    See  Ordmet  Can.  SI 2.) 
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Tie  ATTORNEY-GENERAL  v.  The  SOUTH      l^ov.  17,  is. 

SEA  Company. 

^■^HE  object  of  this  information  was  to  set  aside  a  Lease  for  999 
-*-    lease  of  charity  property,  which  had  been  granted  Styl)ropci^ 

for  a  term  of  999  years,  at  a  fixed  rent  of  45/.  at  a  fixed  rent, 

upheld,  the 
arrangement 

By  an  indenture  dated  in  1667,  Margaret  Taylor  con-  ^^f^^?^ 
Teyed  to  Maitheio  Smallwood  and  other  parishioners  of  and  for  the' 
the  parish  of  &.  Martin  Outwich,  in  the  city  of  London,  ^^^,^^^^^ 
and  their  heirs,  "eight  messuages,  with  a  tenement.      In  a  proper 
coal-hole,  and  premises,  situate  in  HatnmoncPs  AUey,  in  ^|!^tees^?e 
or  near  Bishqpsgate  Street,  in  that  parish,''  to  be  received  the  power  of 
by  the  churchwardens,  and  applied,  with  the  advice  and  charity  pro- 
assistance  of  the  Parson  and  Ancients  of  the  parish  who  P^'^X* 
should  have  borne  the  office  of  Churchwarden,  upon  cer« 
tain  charitable  trusts,  for  the  benefit  of  the  poor  of  the 
parish ;  and  as  to  some  small  fixed  sums  for  two  ser- 
mons to  be  pleached  yearly. 

By  an  indenture  dated  in  1725,  the  churchwardens, 
parson,  and  several  other  persons,  being  parishioners 
and  trustees,  in  consideration  of  1 35/.  paid  them,  de- 
mised the  property  to  the  South  Sea  Company,  for  999 
years,  at  a  clear  yearly  rent  of  45/.,  with  liberty  to  pull 
down  the  buildings  and  erect  new  ones.  The  lease 
contained  a  covenant,  on  the  part  of  the  lessees,  to  keep 
the  buildings  to  be  erected  thereon  in  repair. 

It  appeared  that  the  property  was,  at  the  time  of 
making  the  lease,  let  to  eight  tenants  at  small  rents, 
which,  together,  amounted  to  about  77/.  a  year ;  but  it 
was  proved  by  the  parish  books,  that  the  expenses  for 

Hh  S  repairs. 
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Attornbt- 

Gbnbral 

V. 

The 

South  Sea 

Company. 


repairs,  rates,  &C.9  paid  by  the  landlords,  were  such  as 
to  reduce  the  average  of  the  net  rents  received  during 
the  ten  previous  years  to  the  sum  of  2^L  75. 

After  obtaining  the  lease,  the  old  houses  were  pulled 
down,  and  part  of  the  South  Sea  House  and  other  valu* 
able  buildings  were  erected  on  the  site. 

The  particulars  of  this  case  being  certified  by  the 
charily  commissioners  under  the  59  G.  S.  c.  81.,  this 
information  was  filed  in  1830,  against  the  South  Sea 
Company  and  other  persons  alleged  to  be  in  pos- 
session of  the  property;  it  submitted,  that  the  lease 
ought  to  be  set  aside,  and  that  the  full  rent  ought  to 
be  accounted  for;  it  charged,  that  the  rent  in  1725  was 
greater  than  45/.  a  year,  and  that  even  if  the  reserved 
rent  was  the  full  value  of  the  premises,  the  lease  was  a 
very  improvident  lease,  by  reason  of  the  length  of  time 
for  which  the  same  was  granted.  It  charged  also,  that 
it  was  a  fraud  and  breach  of  trust  on  the  part  of  the 
trustees,  and  it  prayed  that  the  lease  might  be  delivered 
up  to  be  cancelled,  and  that  the  Defendants  might  ac- 
count for  a  fiiir  rent 


The  Defendants  insisted  on  the  validity  of  the  lease, 
and  stated,  that  so  far  from  being  improvident  and  im- 
proper, the  arrangement  was  beneficial  and  advantageous 
to  the  charity;  that  the  premises  were  at  the  time  in  a 
ruinous  and  dilapidated  state,  and  were  situate  in  an 
obscure  alley,  having  no  thoroughfare  or  frontage  to 
any  principal  street,  and  that  it  afforded  no  prospect  of 
improvement. 

At  the  hearing  the  parish  books  were  produced,  from 
which  it  appeared,  that  several  meetings  of  the  Rector, 
Churchwardens,  and  parishioners  had  taken  place  be- 
tween 
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tween  the  years' 1720  and  1725,  for  the  purpose  of  coii* 
sideriog  the  best  mode  of  disposing  of  the  charity  pro- 
perty. 

One  was  held  in  Jane  1720,  ^*  to  hear  the  proposal 
of  a  Mr.  Carpenter  to  build  upon  the  estate,  who  pro- 
mised to  give  his  proposal  in  writing  withm  fourteen 
days.''  Another  was  held  in  October  following,  to  con- 
sider whether  it  was  for  the  interest  of  the  parish  to  let 
the  ground  and  houses  on  lease,  and  if  so,  what  price 
to  set  thereon,  and  for  what  term  of  years;  when  it  was 
agreed  to  make  an  offer  to  Mr.  Gore  to  let  it  by  lease 
fi>r  sixty-one  years,  he  building  thereon  to  the  value  of 
1500/.  and  upwards,  he  paying  35/.  per  annum  clear  of 
all  taxes,  provided  Mr.  Gore  returned  his  answer  in  two 
months. 
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Mr.  Gore  having  given  no  answer,  and  the  houses 
being  very  much  out  of  repair,  a  committee  was  ap- 
pointed in  March  following,  for  arranging  with  work- 
men to  put  the  houses  into  repair  in  December  1721. 

What  became  of  this  proposal  did  not  appear,  but 
another  meeting  took  place  on  the  11th  of  March  1724, 
at  which,  as  it  appeared  from  the  parish  books,  *^  Mr. 
Gore  acquainted  the  vestry  that  he  had  some  discourse 
with  a  committee  of  the  South  Sea  Company,  about 
taking  a  lease  of  the  parish  houses  and  ground  in  Ham" 
monePs  Alley^  and  that  the  South  Sea  Company  had  made 
the  following  offer  to  the  parish : — First,  to  take  a  lease  of 
all  the  premises,  at  the  yearly  rent  of  45/.  per  annum,  to 
be  paid  clear  of  all  taxes  and  deductions  whatsoever 
now  due  or  hereafter  to  be  laid  on  the  premises ;  second, 
the  lease  to  be  for  the  term  of  999  years ;  third,  the 
rent  to  be  paid  half-yearly ;  fourth,  to  commence  from 
Lady-day  1725.     It  was  resolved  n.  d.  r.  that  the  vestry 

H  h  i>  agreed 
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agreed  to  the  said  proposals;  and  that  Mr.  Gore^  Mr* 
Bedle^  Mr.  Martin^  Mr.  Knight^  and  Mr.  Nichols^  or  any 
three  of  them,  be  desired  to  attend  and  conclude  this 
affair."  It  also  appeared  from  the  books  that  on  the 
10th  of  April  1724,  new  trustees  of  the  property  were 
appointed,  and  it  was  agreed,  <^  that  the  said  new  trustees 
with  the  churchwardens  should  forthwith  grant  a  lease  of 
the  said  estate  to  the  South  Sea  Company,  pursuant  to  the 
agreement  proposed  and  agreed  on  at  the  last  vestry." 


Mr.  Turner  and  Mr.  Blunt^  in  support  of  the  ia«- 
formation,  contended  that  the  lease  in  question  amounted 
to  an  absolute  alienation  of  the  property^  and  could  not, 
on  any  principle,  be  supported.  They  asked  that  it 
might  be  set  aside  without  making  any  allowance  to  the 
Defendants  for  their  expenditure  on  the  charity  land. 

Attomey-General  v.  Green  {a),  Altomet^eneral  v. 
Owen  {b)j  Attorney-General  v.  Brettingham.  {c) 


Mr.  Tinney^  Mr.  Laoat^  and  Mr.  Bosanquetf  for  the 
South  Sea  Company,  insisted  on  the  validity  of  the 
lease,  contending  that  there  was  no  law  or  rule  of  this 
Court  which  prevented  the  absolute  alienation  of  charity 
property,  provided  it  were  beneficial.  That  here  the 
arrangement  was  fair  and  open,  and  free  from  all  fraud, 
and  was  found  to  be  one  most  beneficial  to  the  charity. 

That  if  the  lease  were  set  aside,  allowance  ought  to 
be  made  by  the  charity  to  the  Defendants  for  their  per- 
manent and  lasting  expenditure  on  the  property,  which 
would  be  manifestly  destructive  of  the  charity. 


Attorney- 


(fl)  6  Ves,  451. 
ib)  10  Ves.  5S5. 


(c)  3  Beavan,  91. 
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jtl(n7u^General  y.  Hunger/brd  {0)9  Attoniey^General        1841. 
▼.  Cross  (i),  and  Attomey^General  v.  Warretu  (c)  ^^ttT^^ 

Attornby- 
Mr.  PemberUm  and  Mr.  J.  Bussell^  for  the  executors      G™"**"' 

of  Mr.  Mettish.  The 

80UTH  Sea 


Mr.  Uqyd  and  Mr.  Baj/ley^  for  the  Defendant  Lnoing. 

Mr.  Kindersley  and  Mr.  JR.  D.  T^oiTipjon,  for  the  De* 
fendant  Simpson. 

Mr.  Iltmer  in  reply. 

7%^  Masteb  of  the  Rolls  said,  he  must  carefully 
look  over  the  admissions  before  he  decided  the  case. 


Company. 


The  Master  of  the  Rolls.  Nov.  is. 

The  object  of  this  information  is  to  set  aside  a  lease 
granted  by  the  trustees  of  a  charity  to  the  South  Sea 
Company. 

The  lease,  being  for  a  term  of  999  years  at  a  fixed 
rent  of  45/.  a  year,  is  admitted  to  be  an  alienation  of 
the  property ;  and  it  is  contended  in  support  of  the  in- 
formation, that  in  this  Court  it  ought  to  be  considered 
as  void,  if  not  simply  because  it  is  an  alienation,  yet  be- 
cause it  is*  an  alienation  for  want  of  sufficient  consider- 
ation, and  injurious  to  the  charity. 

It  is  the  duty  of  the  trustees  of  a  charity  so  to  manage 
and  dispose  of  the  property  intrusted  to  them,  as  may 
best  promote  and  maintain  the  charitable  purposes  of 
the  founder. 

It 

{d)  8  BUgh.  437.,  and  2  a.  4*  {h)  3  Mer.  540. 

F.  357.  (tr)  2  SufOfU  302. 
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It  is  plain  that,  in  ordinary  cases,  a  most  important 
part  of  this  doty  b  to  preserre  the  property;  bat  it 
may  happen,  that  the  purposes  of  the  charity  may  be 
best  sustained  and  promoted  by  alienating  the  specific 
proper^.  The  law  has  not  forbidden  the  alienation^ 
and  this  Court,  upon  various  occasions,  with  a  view  to 
promote  the  permanent  interests  of  charities,  has  not 
thought  it  necessary  to  preserve  the  property  in  specie, 
but  has  sanctioned  its  alienation. 


That  which  the  Court  might  have  done,  upon  its 
own  consideration  of  what  would  have  been  beneficial 
to  the  charity,  might  have  been  done  by  trustees,  upon 
their  own  authority,  in  the  exercise  of  their  legal 
powers ;  and  however  imprudent  it  may  have  been  in 
trustees  to  take  so  great  a  risk  upon  themselves,  and  in 
other  parties  to  contract  with  them  and  take  conveyances 
from  them  under  such  circumstances ;  yet,  if  upon  con- 
sideration it  should  appear  upon  subsequent  investi- 
gation, that  the  transaction  was  fair  and  beneficial  to 
the  charity  at  the  time,  it  does  not  appear  to  be  the 
duty  of  the  Court  to  set  it  aside,  merely  because  circum- 
stances have  occurred,  in  which,  at  the  time  of  inquiry 
and  after  the  lapse  of  many  years,  it  may  be  supposed 
that  a  greater  revenue  might  have  been  derived  from 
the  specific  property,  than  from  the  property  substituted 
on  the  alienation  complained  of. 

The  Court  must  consider  the  original  fairness  and 
prudence  of  the  transaction. 

There  is  necessarily  a  great  diiference  between  the 
dealing  of  an  individual  with  his  own  property,  and  the 
dealing  of  a  trustee  with  trust  property.  The  trustee 
is  not  permitted  to  act  as  he  pleases,  or  upon  his  own 
view  of  what  is  best;  he  is  so  to  act  as  to  be  always 

prepared 
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prepared  to  shew  to  the  satisfaction  of  a  Court  of 
Equity,  that  he  has  acted  Fairly  and  prudently  in  the 
administration  of  the  trust,  and  for  the  benefit  of  the 
cesttd  que  trusts.  The  difficulty  of  doing  this  after  a 
great  lapse  of  time  is  obvious ;  but  if  the  difficulty  is 
overcome,  the  trustees  and  those  dealing  with  them  are 
not  to  be  charged  as  in  the  case  of  breach  of  trust, 
merely  because  there  was  an  alienation  of  the  specific 
property  comprised  in  the  trust 


1841. 
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o. 

The 

South  Sba 

CompaDy. 


In  this  case,  the  circumstances  only  appear  from 
certain  entries  in  the  books  of  the  vestry ;  and  having 
carefully  examined  them,  I  am  of  opinion  that  there  was 
no  fraudulent  contrivance.  It  appears  that  the  subject 
was  discussed  publicly,  not  only  before  the  trustees,  but 
before  the  clergyman  and  parishioners,  who,  from  their 
position,  were  best  qualified  to  consider  what  was  most 
beneficial  to  the  trust: — that  the  mode  of  managing 
with  the  property  was  frequently  discussed,  and  that 
the  present  one  was  not  adopted  until  the  others  had 
all  fiuled ;  nothing  like  fraud  can  therefore  be  imputed: 
the  property  was  of  a  nature  likely  to  produce  consider- 
able difficulty  in  the  receipt  of  rent;  the  tenements 
were  small,  and  the  rents  were  irregularly  received, 
there  being  instances  of  three  or  four  years'  arrears,  so 
that  a  steady  rental  for  the  charity  could  not  be  relied 
on,  and  a  considerable  outlay  for  repairs  had  become 
necessary.  In  addition  to  this  the  clear  rents  received 
for  some  years  before  the  transaction  were  greatly  less 
than  the  rent  obtained. 


Taking  into  consideration  the  nature  of  the  property, 
the  difficulty  in  collecting  the  rents,  the  outlay  which 
had  become  necessary,  and  the  other  circumstances  of 
the  case,  I  think  it  may  be  reasonably  inferred  that  a 
greater  income  was  secured  to  the  charity  than  any 

ever 
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ever  received,  or  likely  to  be  received;  and,  on  the 
whole,  without  saying  that  the  evidence  is  strong,  I 
think  I  must  conclude  that  the  arrangement  was  prudent 
and  beneficial  to  the  charity. 

If  I  thought  it  likely  that  further  evidence  or  in« 
formation  could  be  produced,  I  should  be  dbposed  to 
direct  an  inquiry  before  the  Master ;  but  as  that  is  im- 
probable, I  think  there  is  enough  to  warrant  me  in  say- 
ing that  the  transaction  was  beneficial;  and  the  in- 
formation must  therefore  be  dismissed. 


Nov.  18, 19. 


KING  V.  BRYANT. 


1 


on  behalf  of  himself  and  all  the  other  creditors  of 


Mr.  Hammett  against  the  Defendant,  his  administratrix. 


A  simple  con-  HT^HIS  was  a  creditor's  suit,  instituted  by  the  Plaintiff 
tract  creditor 
who  had  in- 
stituted and 
prosecuted  a 
suit  for  ad- 
ministration, 
in  the  face  of 
information 
furnished  by 
the  legal  per- 
sonal repre- 
sentative, 
(which  turned 
out  to  be  cor- 
rect),that  there 
were  no  assets 
for  the  pay- 
ment ofsimple 
contract  debts, 
was  ordered 
to  pay  the 
costs  of  the 
suit. 


The  intestate  was  indebted  to  the  Plaintiff  in  the  sum 
of  42/.,  and  to  one  Mrs.  Tredy  in  the  sum  of  ISBL^  both 
being  debts  on  simple  contract.  The  Defendant,  how- 
ever, being  pressed  by  Mrs.  Tredy^  gave  her  a  warrant 
of  attorney  to  confess  judgment,  and  on  which  judgment 
was  entered  up.  The  intestate  was  also  indebted  in 
60/.  for  rent,  and  his  assets  amounted  to  about  2002» 

The  Plaintiff  applied  to  the  Defendant  for  payment 
of  his  debt,  and  was  informed  by  her  that  the  assets 
were  insufiicient,  and  an  account  was  promised.  The 
Plaintiff  filed  his  bill,  and  the  Defendant  before  putting 
in  her  answer,  remonstrated  with  the  Plaintiff  on  the 
proceeding,  and  furnished  an  account,  shewing  the  de- 
ficiency 
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ficiency  of  the  assets  after  payment  of  the  rent  and  1841« 
judgment  debt  The  Plaintifl^  however,  persisted  in 
prosecuting  his  suit,  and  compelled  the  Defendant  to 
put  in  her  answer,  by  which  she  made  the  same  state- 
ment The  Plaintiff  afterwards  obtained  an  order  for 
payment  of  a  sum  of  91/.,  then  in  the  Defendant's 
hands,  into  Court  He  proceeded  to  obtain  a  decree, 
and  had  the  accounts  taken  in  the  Master's  office.  The 
state  of  the  assets  turned  out  upon  the  Master's  report^  as 
represented  by  the  Defendant,  so  that  there  appeared  to 
be  no  fund  for  the  payment  of  simple  contract  creditors. 

The  cause  came  on  for  further  directions  on  the 
Master's  report,  which  found  no  balance  due  from  the 
Defendant 

Mr.  Kinderdey  and  Mr.  Lmi$  aske^  for  the  costs  of 
suit  out  of  the  fund  in  Court 

Mr.  Pemberton  and  Mr.  Glasse  insisted,  that  the 
Plaintifl^  having  rashly  prosecuted  the  suit,  from  which 
it  was  clear  from  the  beginning  that  he  could  obtain  no 
advantage,  and  having  wholly  failed,  ought  to  pay  the 
costs ;  Barkery.  Wardle{a)j  Bluett  v.  Jessop  (&},  Anonym 
mous{c)i  Robinson  v.  Elliott  {d)^  were  cited. 

The  Master  of  the  Rolls. 

Where  a  creditor's  suit  is  properly  commenced  and 
prosecuted  by  a  simple  contract  creditor,  and  the  assets 
are  realized  in  the  suit,  he  will  be  entitled  to  payment 
of  his  costs,  although  the  estate  is  deficient  for  the  pay- 
ment of  the  specialty  creditors,  {e)    Every  creditor  has  a 

right 

(a)  2  ikfy/.  j- IT.  818.  {e)  Lechmere  ?.  Brasder,    1 

{b)  Jacob,  S40,  JRuu,  72.  i  Larkint  v.  Paxton^ 

(c)  4  Mad.  973.  2  M.  Sf  K.  320. ;    Barker  v. 

{d)  1  Ruts.  599.  Wardle^  %  M  Sf  K.  818. 
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right  to  have  an  accooDt  of  the  assets,  but  it  does  not 
follow  that  he  is  to  be  indemnified,  out  of  the  assets  of 
others,  against  every  expense  which  be  may  rashly  or 
injudiciously  incur. 

Here  the  suit  was  neither  properly  commenced  or 
prosecuted.  The  Plaintiff  has  thought  fit  to  carry  it  on 
in  the  face  of  information  as  to  the  state  of  the  assets 
which  turned  out  to  be  perfectly  correct,  ibr  the  state  of 
the  assets,  the  existence  of  the  specialty  debt,  and  the 
Master's  report  are  not  now  questioned.  The  Plaintiff 
has,  therefore,  proceeded  at  his  own  peril,  and,  the  re- 
presentations made  before  suit,  and  on  the  answer,  turn- 
ing out  to  be  perfectly  accurate,  he  must  pay  the  costs 
of  the  suit.  The  Defendant  must  have  her  extra  costs 
out  of  the  fund,  and  the  remainder  will  belong  to  the 
judgment  creditor. 


Nov.  16, 17.  The  ATTORNEY-GENERAL  v.  PRETYMAN. 

SI. 

Master  of  an  T>Y  a  deed,  dated  in  1244,  Simofi  de  BoppeUj  ''gave, 
*"toT held^*"  "^^  granted,  and  by  that  his  present  charter  confirmed, 
liable  to  re-      in  pure  and  perpetual  alms  to  Grod  and  the  Blessed 

whic^accord-  ^^^^  ^^  ^  ^^^  hospital  oi  St.  John  the  Baptist,  which 
iDg  to  the  cu»-  he  had  erected  in  his  court  of  Mere^  for  the  perpetual 
redecesson,  support  of  thirteen  poor  persons  as  well  in  bed  and  food 
as  in  clothing,  and  other  things  belonging  to  competent 
food  and  clothing,  and  of  the  Chaplain  there  ministering 
and  his  household,  all  his  land  which  he  had  in  the 

Mere 


P 

he  had  re- 
ceived for 
renewals  of 
leases. 

Discretion  of 
the  Court  in 


limiting  the 

enforcement  of  the  strict  rights  of  charities  how  regulated. 
Reference  to  the  Attorney-Greneral. 
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A£fr^  with  all  the  appartenances "  and  other  property        1841. 
therein  described,  and  he  ^  gave  and  granted  to  the     ^"^imf^ 
Bishop   of  Lincoln  and  his   successors,   the  right   of    Attornbt* 
patronage  of  the  said  hospital,  so  that  the  Bishop  of     ^^^^^^1' 
Lincoln,  whosoever  he  was  for  the  time  being,  might    Prbttman. 
appoint  a  fit  Chaplain  warden  of  the  said  hospital,  who 
might  wear  any  religious  habit  according  to  the  dis- 
position of  the  said  Bishop,  and  shonld  there  perform 
divine  service  for  the  salvation  of  his  soul,  and  of  his 
wife  Alice,  and  of  his  father  and  mother,  and  of  his  pre- 
decessor and  successors,  and  of  Hugh  his  son ; "  and  he 
willed   *'  that  the  Warden  chaplain,  once  in  the  year, 
should  render  an  account  to  the  Bishop  of  Lincoln  or 
to  his  attorney,''  and  should  be  removed  '*  if  he  should 
not  conduct  himself  as  it  beseemed  him,  as  well  in 
spiritual  as  temporal  matters ;  '*  and  in  case  of  the  death 
of  any  of  the  poor  persons,  others  were  to  be  substituted 
by  the  Chaplain  with  the  consent  of  the  Bishop, 

For  a  long  series  of  years,  the  Chaplain  wardens  had 
been  in  the  habit  of  granting  leases  of  the  proper^  at  a 
rent  of  32iL,  taking,  however,  large  fines  for  the  re- 
newal, which  they  retained  for  their  own  benefit 

In  1817,  the  then  Bishop  o(  Lincoln  appointed  the 
Defendant,  his  son,  to  be  chapUun  warden. 

In  1819  the  Defendant  renewed  the  lease  for 
twenty-one  years,  reserving  the  rent  of  82/.,  and  .taking 
a  fine  exceeding  90002. ;  he  subsequently,  in  the  years 
1826  and  1834,  again  renewed  the  lease  for  twenty- 
one  years,  taking  fines  of  2200/.  and  1742/.  IDs.,  and 
which  he  retained  for  his  own  use,  according  to  the 
custom  of  his  predecessors,  and  he  had  received  about 
150L  for  timber. 


The 
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The  Defendant  out  of  the  annual  rent  of  32/.  ap- 
plied 24/.  to  the  use  of  six  poor  persons,  and  retained 
the  remainder. 

The  building  of  the  hospital  had  ceased  to  exist, 
and  it  appeared  that  no  duties  were  performed  by  the 
Defendant 


The  property  consisted  of  874  acres  of  tithe  free 
land)  the  annual  value  of  which  was  admitted  to  exceed 
1200/. 


The  case  having  been  investigated  by  the  Chari^ 
Commissioners  in  1835|  this  information  was  filed  in 
Mm/  1839,  to  have  it  declared  that  the  Defendant  was 
not  entitled  to  the  whole  rents  beyond  the  24/^ ;  to  esta- 
blish the  charity  on  a  better  footing ;  and  to  make  the 
Defendant  account  for  his  receipts  in  respect  of  the  fines 
and  timber.  A  transcript  book  containing  a  copy  of 
the  charter  was  in  the  possession  of  the  Dean  and 
Chapter,  which  they  refused  to  produce  to  the  Charity 
Commissioners  without  the  assent  of  Pretyman^  which 
he  refused  to  give,  but  he  stated  by  his  answer  that  the 
contents  were  well  known,  and  easily  ascertained  from 
other  sources,  and  no  material  advantage  would  have 
resulted  from  the  production  of  the  copy. 

Mr.  Pemberton  and  Mr.  Bhrnt^  for  the  Attorney- 
General,  asked  that  the  Defendant  might  be  decreed 
to  pay  the  amount  of  the  fines  and  timber  money  without 
interest,  which  together  amounted  to  about  13,700/. ;  or 
at  least,  that  he  might  account  to  the  charity  for  the 
full  annual  value  of  the  property  until  the  expiration  of 
the  lease  in  1855.  They  further  asked  that  Prefyman 
might  pay  the  costs ;  and  that  the  Dean  and  Chapter 

might 
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might  not  have  costs,  on  the  ground  of  their  refusal  to 
assist  in  the  investigation  of  the  matter. 

Mr.  Kindersley  and  Mr.  Lqftus  Wigramj  for  the  De- 
fendant Pretyman^  contended,  that  in  cases  of  this  kind, 
where  parties  had  erroneously  followed  the  practice 
of  their  predecessors,  the  Court  was  inclined  to  act 
leniently.  Brentwood  School  Case  (a),  Aitonuy-General 
V.  Corporation  of  Exeter  (6),  Attomey-General  v.  Neah- 
bwy.  (c)  Tliat  it  would  be  ruin  to  the  parties  to  make 
them  refund  that,  which,  having  every  reason  to  be- 
lieve their  own,* they  had  spent;  and  that,  if  liable,  the 
Court  or  the  Attorney-General  ought  under  the  cir- 
cumstances to  prevent  the  strict  rights  of  the  charity 
from  being  enforced. 

They  argued  that,  under  the  stat.  S2  H.  8.  c.  28.,  the 
Masters  of  hospitals  had  the  same  power  of  taking  fines 
on  renewals  as  bishqis. 

Mr.  Faber,  for  the  Bishop  of  Lincolfu 
Mr.  Barloraoy  for  the  Dean  and  Chapter. 
Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls.  ' 

This  case  must,  in  a  great  degree,  depend  on  the 
conduct  of  the  Defendant :  I  will  therefore  read  his 
answer,  in  order  to  satisfy  myself  on  that  point.  It  is 
however  a  great  mistake  to  suppose  that  the  Court  has 
any  discretion  in  determining  the  right  of  a  charity. 
The  discretion  is  only  in  considering  how  far  that  right 

is 

(c)  3  Myl,  4-  K.  647. 


465 


1841. 


The 

Attornby- 

Genbral 

V. 

Prbttman. 


(a)  1  JIfy.  Sf  K,  S76. 
{b)  Jacobs  448. 

Vol.  IV. 


// 
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is  to  be  enforced.  These  sums  of  money, -beyond  all 
doubt,  belong  to  the  charity ;  but  whether  it  is  expe- 
dient and  proper,  in  the  exercise  of  that  discretion  to 
which  Sir  Thomas  Plumer  adverted,  in  the  case  cited, 
and  to  which  discretion  I  have  myself  very  often  re- 
sorted to  enforce  the  full  right,  roust,  in  this  as  in  all 
these  cases,  be  the  subject  of  serious  consideration. 


I  have  always  considered,  that  where  a  party  has, 
quite  innocently,  possessed  charity  property  which  ought 
to  have  been  applied  according  to  the  directions  of 
the  trust,  and  has  so  continued  for  a  number  of  years, 
until  by  some  accidental  circumstance  he  has  been  ap- 
prised of  the  erroneous  application,  if  he  then  comes 
forward,  and  gives  every  facility  to  the  future  due  ap- 
plication of  the  trust  money,  it  is  by  no  means  an 
improper  exercise  of  the  discretion  of  this  Court  to 
save  him  as  much  as  possible  from  a  by-gone  account. 
I  have  very  frequently  acted  on  that  principle*  which  I 
consider  for  the  benefit  of  charities  in  general ;  for  by 
acting  on  that  principle,  a  great  facility  has  been  af- 
forded in  realizing  charity  property,  which  otherwise 
might  not  have  been  recovered  from  misapplication. 
The  promptitude  of  the  Defendant  to  assist  in  setting 
the  matter  right,  is  an  important  element  to  be  con- 
sidered in  the  exercise  of  that  discretion ;  if  there  has 
been  a  resistance  to  the  establishment  of  the  right  or  a 
concealment  of  the  evidence,  which  concealment  would 
lead  to  the  presumption  that  there  may  have  been  more 
previous  knowledge  than  is  admitted,  it  becomes  a  much 
more  difficult  thing  to  give  to  a  Defendant  the  benefit 
of  that  discretion. 


It  is  not  to  be  forgotten,  also,  that  instances  have 
occurred  in  cases  of  this  description  in  which  the  Court, 
however  hard  it  might  think  the  case,  has  not  thought 

it 
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it  right  to  act  on  the  discretion  which  it  sometimes 
thinks  fit  to  exercise.  There  is  a  case  in  which  Lord 
Eldon  did  not  think  fit  to  exercise  it  himself,  but  re- 
ferred the  matter  to  the  Attorney-Greneral,  and  in  that 
manner  obtained  from  that  public  officer,  who  was  pro- 
secuting for  the  Crown,  the  benefit  of  his  opinion  upon 
the  matter.  I  will  read  over  this  answer,  and  see  what 
ought  to  be  done  in  this  case. 


467 


1841. 


The 

Attornet- 

Gbmrral 

V. 

Prbttman. 


T/ie  Master  of  the  Rolls  said  he  had  examined  the 
answer,  and  that  he  thought,  under  the  circumstances, 
the  more  lenient  course  proposed  by  the  counsel  for  the 
information  might  be  pursued  in  this  case,  and  that  the 
Defendant  ought  to  be  charged  with  the  rack  rent,  after 
deducting  the  reserved  rent  of  S2/.  from  the  time  of  the 
commissioners'  report  down  to  the  expiration  of  the 
leases. 


Nov.  17 


It  was  afterwards  found  that  the  amount  to  be  paid 
by  the  Defendant  would,  according  to  this  principle, 
amount  to  so  considerable  a  sum,  that  the  Defendant 
would  be  utterly  unable  to  pay  it,  and  the  case  was,  after 
some,  not  very  hostile,  discussion,  referred  to  the  con- 
sideration of  the  Attorney-OeneraK  (a) 

(a)  See  The  AUomey^General  v.  Breitingkam^  3  Beap,  91. 


Ji  S 
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JVbr.  524, 25.  PAINE  p.  HYDE. 


A  tesutor        TTN  this  case  the  testator,  by  his  will,  gave  the  income 

gave  a  l^acy      m      /•    .         . 

to  A.  in  the  of  his  residuary  estate  to  Catherine  Paine  during  her 

event  of  B.  jjf^^  jf  g|,g  continued  unmarried.  If  she  married,  he 
d^ng  unmar-  ^ 

ried,  but  upon  gave  her  only  an  annuity  of  S0/«,  and  gave  the  residue 

condHtion'that  ^^  ^^®  estate  to  the  children  of  Thomas  Hyde  by  his  wife 
A.  should  Hannah  ;  but  in  case  Catherine  Paine  died  unmarried 

years  from  the  (which   event  happened),   he  directed  his  trustees  to 

testatoPii  transfer  sums  of  600/.  consols  to  each  one  of  four  per- 

death,  pay  to  ,  ^ 

the  executors    sons,  viz.  John^  Edward^   Thomas^  and  George  FaaJe; 

Ivim  Wm  i?""  ^^^  *°  «^  ^^  ^®  ^*»*  ^^  ^^^^  «f  *«™»  *^  ^«  ^- 

the  testator,  rected  the  trustees  "  to  pay,  assign,  or  transfer  the  said 

Held,  that  the  i  ri.*  j*  ^  ^  n  ^i. 

condition  was  l^S^y  ^^  him  SO  dymg,  unto  and  equally  amongst  such 

substantially  of  his  children  as  should  be  then  living,  when  and  so 
performed  by  .       , 

a  payment        80on  as  the  youngest  of  such  children  should  attain  the 

after  the  ex-  ^gg  of  fourteen  years ;"  and  to  pay,  assign,  and  transfer 
three  years,  the  residue  of  his  estate  unto  such  person  as  Catherine 
fegacy  wi^  ^  P^i^  should  appoint,  and  in  default  of  appointment 
payable.  (which  happened),  to  the  children  of  Thomas  Hyde  by 

Hannah  his  wife.  He  then  expressed  his  will  to  be^ 
''that  the  legacies  given  to  them,  the  said  Edward^ 
ThomaSy  and  George  Faoole^  were  given  to  them  subfect 
to  and  upon  this  express  condition^  that  they,  respectively, 
and  their  respective  heirs,  executors,  and  administrators, 
should,  within  three  years  next  after  his  the  testator's 
decease,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
testator's  trustees  and  executors,  all  debts  or  sums  of 
money  as  should  or  might  be  due  or  owing  by  or  from 
them  or  any  of  them  at  the  time  of  his  decease."  And 
he  declared  that  nothing  in  his  will  contained  should 
invalidate  or  make  void  the  securities  which  he  held  for 

the 
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the   repayment  of  money  due  to  him  from  Edward^ 
TTiomasy  and  George  Faale. 

The  testator  died  in  January  1800. 

Thomas  and  George  Ftmle  were  indebted  to  the  tes- 
tator in  the  sum  of  .150/«9  which  was  not  paid  until 
January  1804.  Edward  hndi  Thomas  were  also  indebted 
to  the  testator  in  the  sum  of  1900/.9  and  were  bound  to 
secure  the  reinvestment  of  6400/.  consols,  which  sums 
were  not  repaid  and  reinvested  until  May  1806.  Thomas 
Faaile  was  also  indebted  to  the  testator  in  the  sum  of 
34521,  which  was  not  repaid  until  May  1806;  so  that,  in 
effect,  the  monies  were  not  repaid  within  the  three  years 
from  the  testator's  death,  as  required  by  the  will. 

Edwardf  TTiomaSj  and  George  Faale  afterwards  died 
in  the  lifetime  of  Catherine  Paine^  and  she  died  unmar- 
ried in  January  1840. 

The  legacies  were  now  claimed  by  the  children  of 
Edwardf  Thomasj  and  George  Fcnde^  who  presented  a 
petition  in  the  cause  for  payment. 

Their  claim  was  oppos^  by  the  persons  entitled  to 
the  residuary  estate,  on  the  ground  that  the  condition, 
(viz.  payment  of  the  debts  within  three  years  next  after 
the  testator's  death),  had  not  been  performed,  and  that 
upon  the  context  of  the  whole  will,  taken  in  connection 
with  the  words  in  which  the  condition  was  expressed,  it 
appeared  that  the  testator  intended  a  strict  performance. 

Mr.  Kinderdey  and  Mr.  Pwvisy  in  support  of  the 
petition. 

This  is  a  case  of  simple  condition,  not  of  a  conditional 
limitation,  and  there  is  no  gift  over ;  in  such  a  case  the 

/i  3  Court 
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1841.  Court  will  not  declare  a  forfeiture  where  the  condition 
has  been  substantially  performed.  Thus,  in  Simpson  v. 
Vickers  (a\  cited  in  1  Boper  on  Legacies^  pp.  664.  667.f 
'Mir.  Simpson  bequeathed  to  his  brother  Michad  \QQQLf 
to  be  paid  within  six  calendar  months  after  his  (the  tes* 
tator's)  decease,  upon  his  then  executing  to  the  execu- 
trix a  release  of  all  claims  and  demands ;  and  if  he 
refused  or  declined  to  do  so,  the  testator  revoked  the 
bequest,  appointing  his  sister  Elizabeth  sole  executrix. 
It  seemed  that  Michael  did  not  give  the  release  within 
the  time  prescribed ;  nevertheless  Sir  W.  Grant  declared 
him  to  be  entitled  to  the  legacy  upon  his  releasing  all 
demands. 

It  is  a  general  principle  of  the  Court,  that,  it  will  re- 
lieve against  a  forfeiture  occasioned  by  the  mere  nonpay- 
ment of  money  within  a  particular  time ;  Cage  v.  Rus^ 
sel  {b) ;  as  in  the  case  of  mortgages,  or  of  a  forfeiture  of 
a  lease  for  nonpayment  of  the  rent,  though  forfeited  at 
law,  the  Court  will  give  relief,  on  payment  of  the  arrears 
of  the  rent ;  Lowit  v.  Lord  Ranelagh  {c) :  so  where  there 
is  a  gift  to  a  person,  provided  he  shall  marry  with  con- 
sent, the  Court  construes  the  condition  as  in  terrorem 
only. 

The  condition  does  not  apply  to  the  petitioners,  who 
are  the  children,  for  the  testator  says,  **  the  legacies 
given  by  me  to  them,  the  said  Edward^  Thomas^  and 
George  Fowle^  are  given  to  them  upon  this  condition," 
&c«  This  condition,  therefore,  does  not  apply  to  the 
children. 

Mr.  Pemiferton  and  Mr.  Beavan^  contra. 

Where 

(a)  U  Vet.  341.  348.  (c)  3  Fes,  4'  B,  24. 

(6)  2  Fenl.  352. 
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Where  a  condition  is  precedent,  the  bequest  will  not        1841. 
take  effect,  unless  the  condition  is  literally  performed. 
Here  there  is  no  question  as  to  forfeiture,  but  a  bounty 
was  intended  by  the  testator  upon  a  particular  condi- 
tion, and  unless  the  condition  were  performed,  the  legatee 
was  to  receive  no  legacy.     In  Daxris  v.  Thomas  {a)  a 
party  had  a  right  to  repurchase  an  estate  within  five 
years,  in  case  he  regularly  paid  his  rent.     He  did  not 
comply  with  these  terms,  yet  applied  within  the  five 
years  to  repurchase,  on  tendering  the  rent  due.    What 
the  Master  of  the  Rolls  said  in  that  case  is  very  appli- 
cable to  the  present ;  he  says,  **  In  all  cases  of  the  pay- 
ment of  money  where  penalty  or  forfeiture  is  introduced 
for  the  purpose  of  security,  there  a  Court  of  Equity  will 
relieve  against  the  penalty  or  forfeiture,  upon  the  ground 
of  full  compensation  by  giving  interest*      But  where 
there  is  no  stipulation  for  penalty  or  forfeiture,  but  a 
privilege  is  conferred,  provided  money  be  paid  within 
a  stated  time,  there  the  party  claiming  that  privilege 
must  shew  that  the  money  was  paid  accordingly;  as 
in  a  case  of  interest  reserved  on  a  loan  at  5  per  cent., 
with  a  proviso  that  4  per  cent,  will  be  accepted,  if  paid 
within  a  limited  time  after  it  becomes  due;  or  in  the 
case  of  a  covenant  for  the  renewal  of  a  lease,  on  the 
payment  of  a  certain  fine  at  a  stated  period.     Here  it  is 
admitted  that  the  rent  was  not  duly  paid  at  the  stipu- 
lated times,  and  no  fraud,  surprise,  or  accident  is  alleged ; 
and  the  Plaintiff  is  therefore  not  entitled  to  the  repur- 
chase which  he  claims  by  this  bill,  and  the  bill  must  be 
dismissed  with  costs."     This  decision  was  affirmed  on 
appeal.     The  same  principle  was  acted  on  in  Perry 
V.  Meddcnocrqfl  (&).     In  Burgess  v.  Robinson  (c)  a  legacy 
was  given,  to  be  paid  as  soon  as  the  legatee  arrived  in 

England^ 

(a)  1  Rust,  i  Myl,  506.  (c)  3  Mer.  7. 

{b)Ant>y  197. 

/;  4 
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1841.  England,  or  claimed  the  same,  provided  the  claim  was 
made  within  three  years.  It  appeared  that  one  of  them 
came  to  England  at  the  end  of  four  years  subsequently 
to  the  testator's  death,  after  which,  being  informed  for 
the  first  time  of  the  will,  he  claimed  the  benefit  intended 
for  him  by  the  testator ;  but  Sir  W.  Grant,  Master  of 
the  Rolls,  determined  against  his  title,  observing,  that 
the  testator  having  imposed  on  the  legatee  a  condition, 
with  which  he  had  not  complied,  although  the  non- 
compliance was  the  effect  of  the  tatter's  ignorance  of  the 
provision,  yet  the  consequence  must  be  that  he  was  not 
entitled  to  the  legacy. 

The  case  of  Simpson  v.  Vickers  {a)  is  inaccurately  stated 
in  Boper :  there  was  no  such  decision  as  that  stated ;  the 
point  raised  was  on  the  will  of  Mrs.  and  not  of  Mr. 
Simpson,  and  the  condition  in  the  will  of  the  latter  was 
if  the  legatee  **  refused  or  declined  "  to  execute  a  release, 
and  which  it  did  not  appear  he  had  done ;  but  it  was 
there  decided  under  the  will  of  Mrs.  Simpson,  that  the 
devise  failed  upon  his  non-performance  of  the  condition 
stated  in  her  will  within  the  time  specified. 

The  condition  is  applicable  to  the  children,  who  take 
in  substitution,  for  every  provision  attaching  to  an 
original  legatee  is  applicable  to  the  substituted  legatee. 
If  a  legacy  were  given  free  of  legacy  duty,  the  sub- 
stituted legatee  would  take,  discharged  of  legacy  duty. 
The  words,  **  the  legacies  given  by  me  to  them,"  viz. 
to  the  parents,  are  merely  descriptive  of  the  particular 
legacy,  for  the  testator,  in  the  preceding  passage  of  bis 
will,  describes  the  subject  of  his  gift  to  the  children  as 
**  the  said  legacy  of  him  dying,"  viz.  of  the  pai'ent.  If 
the  legatees  had  neglected  to  pay  until  the  present  day, 

could 

(a)  See  Tulk  v.  HotUdilck,  1  Vet.  ^  B.  248.  259. 
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could  they  claim  the  legacies  ?  The  petitioners  ought  to 
pay  the  costs  of  this  petition,  the,  neglect  of  the  party 
having  occasioned  the  question. 

Mr.  WiUcock^  in  the  same  interest. 

Mr.  Kindersley  in  reply.  The  gift  to  the  children  is  a 
substantive  gift,  and  the  performance  of  the  condition 
does  not  attach  to  them,  but  to  the  parents,  their  respec- 
tive heirs,  &c. 


The  Master  of  the  Rolls, 

After  stating  the  bequest  and  condition,  said :'  The 
testator,  by  his  will,  has  given  a  great  many  legacies, 
some  of  which  he  directed  to  be  paid  at  particular 
times ;  and  as  to  many  of  his  legacies,  he  directed  that 
they  should  not  be  paid  until  after  the  expiration  of 
three  years  from  the  time  of  his  death.  He  directed 
the  executors  to  get  in  all  monies  due  to  him,  as  soon  as 
convenient  after  his  death ;  and  he  declared,  that  the 
securities  given  by  Edward^  Thomas^  and  George  Fcnole 
were  not  to  be  invalidated  by  any  thing  in  his  will. 
But  on  considering  the  whole  will,  it  does  not  appear  to 
me  to  throw  any  further  light  upon  the  testator's  intention, 
as  to  the  time  limited  by  the  condition,  than  is  expressed 
in  the  statement  of  the  condition  itself. 


Nov,  25. 


The  legacies  were  contingent  upon  the  death  of 
Catherine  Painej  unmarried.  It  was  wholly  uncertain 
whether  she  would  marry  or  not,  and  at  what  time  she 
would  die ;  she  might  have  died  unmarried  within  three 
years  after  the  testator's  death.  It  was  equally  uncer- 
tain, whether  the  fowles  would  survive  her  or  not ;  and 
if  she  had  died  unmarried  within  the  three  years,  the 
legacy  might  have  become  vested  in  the  Fawlesy  or  in 

the 
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1841.  the  children,  before  the  expiration  of  the  time  appointed 
for  the  performance  of  the  condition;  and,  looking  at 
these  circumstances,  and  considering  the  words  in  which 
the  condition  is  expressed,  I  think  that  it  is  to  be  re- 
garded as  a  condition  merely  for  payment  of  money,  in 
which  the  time  limited  has  not,  by  this  Court,  been 
deemed  to  be  of  strict  obligation  ;  and  that  it  was  sub- 
stantially performed  by  payment  of  the  debts,  although 
the  money  was  not  paid  until  after  the  day  expressed  in 
the  condition. 

I  am  therefore  of  opinion,  that  the  petitioners  are 
entitled  to  the  legacies  which  they  cUim,  and  also  to  the 
costs  of  the  application. 

When  the  testator  in  his  gift  to  the  children  of 
Fofwlesy  in  the  event  of  the  original  legatee's  dying,  de- 
scribes each  legacy  as  the  legacy  of  him  so  dying,  he 
does  not  mean  to  speak  of  the  legacy  as  vested  in  him, 
but  merely  as  a  legacy  which  would  have  been  his  if  he 
had  not  died ;  and  the  legacies  described  as  given  to  the 
parents  in  the  clause  expressing  the  condition,  were 
only  contingent  legacies,  which,  by  the  deaths  of  the 
legatees  in  the  lifetime  of  Catherine  Paine,  became  in- 
capable of  vesting  in  the  legatees,  and  in  fact  became 
contingent  legacies  to  the  children.  If  the  words  be 
construed  strictly,  they  do  not  apply  to  the  legacies 
given  to  the  children,  though  consisting  of  the  sums 
which  in  another  event  would  have  been  given  to  the 
parents.  The  testator  may  have  meant  otherwise,  but 
it  is  not  necessary  to  decide  the  point 


Note. — See  also  Tatflor  ▼.  Popham,  1  B,C»C.\6B»i  and  HoUin^ 
rake  v.  Lister^  1  Rust.  500. 
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1840. 


HOLFORD  i;.  PHIPPS.  Feb.  9. 

THIS  case,  which  is  reported   S  Beavath  4S4'.,  now  Trustees  who 
,  ,  ,  .  ^    ,      unsuccessfully 

came  on  to  be  spoken  to  as  to  the  minutes  ot  the  resisted  the 

decree*     It  was  contended  on  behalf  of  the  Defendants,  ^*"!"  ^^i**® 

assignee  from 

the  trustees,  that  they  were  entitled  to  trustees*  costs.         the  cestui  que 

trusty  to  have 
Btennmergedy 
Mr.  Pembefion  and  Mr.  Piggotif  for  the  Plaintiff.         held  entitled 


Mr.  Uqyd^  contra.  The  Defendants  throughout  have 
insisted  that  they  were  not  trustees  for  the  Plaintiff; 
there  is,  therefore,  no  ground  whatever  for  giving  them 
any  other  than  ordinary  costs  as  between  party  and 
party.  They  are  not  entitled  to  assume  the  character 
of  trustees,  merely  for  the  purpose  of  obtaining  extra 
costs. 

The  Master  of  the  Rolls. 

A  term  was  vested  in  the  Defendants  in  trust  for 
securing  a  jointure  to  Mrs.  Crespigny,  By  dealings  be- 
tween Mrs.  Crespigny  and  the  Plaintiff,  the  term  became 
the  property  of  the  Plainti£^  and  by  that  course  of 
dealing,  to  which  the  Defendants  were  not  parties,  the 
trustees  held  the  term  in  trust  for  the  Plaintiff.  The 
fact,  however,  was  not  made  out  up  to  the  time  of  the 
bearing  of  the  cause.  The  consequence  was,  that  the 
Defendants  were  right  in  denying  that  they  were  trustees 
for  the  Plaintifi^  until  it  was  shewn  by  proper  evidence 
that  they  were  no  longer  trustees  for  Mrs.  Crespigny. 
Acting,  therefore,  from  that  time,  as  trustees  for  the 
Plaintiff,  they  ought  to  be  allowed  trustees'  costs. 


to  trustees' 
costs. 


See  Sherrall  v.  Bentley,  I  R,^  M.  655, ;  Norway  v.  Norway^ 
2  MyL  4r  K.  ?78. 


476 


CASES  IN  CHANCERY. 


184L 


Nov.  S6. 


PROUDFOOT  V.  HUME. 


The  right  of  a 
Plaintiff  to 
have  money 
in  the  De- 
fendant's 
hands  paid 
into  Court, 
roast  proceed 
on  admissions 
in  the  answer, 
made  in  re- 
ference to  an 
equity  raised 
by  the  bill, 
and  not  in  re- 
ference to  an 
independent 
equity  stated 
only  m  the 
answer. 


TTNDER  a  will  and  a  deed  executed  sabsequent 
^^    thereto,  both  being  dated  in  181 5,  the  Plaintiff 
was  entitled  to  one-fifth  part  of  the  residuary  estate  of 
the  testator. 


This  bill  was  filed  against  the  executors,. who  were 
also  trustees  of  the  deed,  for  a  general  account  of  the 
testator's  estate,  and  for  payment  to  the  Plaintiff  of  his 
proportion  thereof.    . 

The  Defendants,  by  their  answer,  set  up  a  settled  ac* 
count  and  release  executed  by  the  Plaintiff,  whereby  it 
was  ascertained  that  the  share  of  the  Plaintiff  amounted 
to  the  sum  of  865/.'195. 3d,  and  he  released  them  fit>m  all 
claims  and  demands  whatsoever,  except  from  the  amount 
so  found  due.  The  answer  of  the  Defendant  Hare^  one 
of  the  executors  and  trustees,  further  stated,  that  the 
said  sum  was  treated  and  considered  by  the  Plaintiff  as 
an  ascertained  and  liquidated  sum,  and  that  the  Plaintiff 
expressly  desired  that  the  executors  and  trustees  would 
retain  the  balance  in  their  hands  at  5  per  cent.,  which 
he  Hare  agreed  to  do ;  and  he  further  said,  **  that  from 
and  after  the  date  and  execution  of  the  said  indenture  of 
release,  the  said  sum  of  865/.  195.  3d.  was  treated  and 
considered  by  the  said  Plaintiff  and  Defendant  as  an 
ascertained  and  liquidated  sum  in  the  hands  of  the  De- 
fendant, belonging  to  the  Plaintiff,  and  due  and  owing 
to  him  ;'*  and  that  the  Defendant  Hare  had,  ^*  from  time  . 
to  time  made  payments  to  the  Plaintiff  on  account 
thereof,  which  payments  amounted  to  a  large  sum  in 
the  whole.'* 

It 
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It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  this 
sum  might  be  paid  into  Court 

Mr.  S,  BeU^  in  support  of  the  motion.  There  is  suffi- 
cient admission  to  entitle  the  Plaintiff  to  an  order  for 
payment  into  Court ;  Mortlock  v.  Leathes  (a) ;  and  the 
Defendant  may  show  by  affidavit  what  payments  are  to 
He  deducted ;  Anonymous*  (6) 

Mr.  James  Parker^  coiUrd.  The  equity  of  the  bill  is 
for  a  general  account  against  the  Defendants  as  execu- 
tors. The  answers  deny  that  equity,  and  state  a  case 
of  a  settled  account,  in  respect  of  which  the  admission  is 
made.  The  Plaintiff  cannot  rely  on  an  equity  not 
alleged  by  his  bill. 

The  Master  of  the  Rolls. 

The  bill,  as  now  framed,  asks  for  relief  as  in  a  case  of 
an  open  and  unsettled  account.  If  the  bill  had  sought 
relief  on  the  footing  of  a  settled  account,  I  would,  after 
calling  on  the  Defendant  to  specify  by  affidavit  the  pay- 
ments alleged  to  have  been  made,  have  made  an  order. 
That  b  not  the  case  here ;  the  Defendant,  instead  of 
admitting  an  open  unsettled  account,  states  a  deed  by 
which  it  appears  that  there  was  a  settled  account.  I 
think  on  this  record  I  cannot  make  the  order.  If  I 
were  to  make  the  order  at  present,  it  would  be  upon 
the  Plaintiff's  admission  of  the  release,  and  which  his 
bill  does  not  admit 
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Proudfoot 

o. 

Hume. 


The  Plaintiff  may  amend  his  bill  by  setting  out  the 
release,  and  asking  relief  accordingly;  he  may  then 
apply  again  to  the  Court. 


(a)  2  Mer.A9\. 


{h)  4  Sim.  359. 
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No9. 20. 26.  MORRALL  v.  SUTTON. 

Bequest  of       ^iiHE  question  in  this  case  was,  whether  Sarah  Cal- 
after  pricu*  life  ^^^^  ^^^  younger,  in  the  events  which  had  happened, 

estates,  to  A.    took  an  absolute  interest  or  a  life  estate  only,  under 

S.  her  ex- 

eciitors,  ad-      the  terms  of  the  testator's  will,  in  certain  leasehold  prS- 

ininistrators,      j^ises. 
and  assigns, 
during  the 

JTaturd  Sfe.  ^^  testator  Edward  Lloyd,  by  his  will  dated  in 

Held,  on  the     1 789,  amongst  other  things,  e;cpressed  himself  as  fbl- 

give  life'  estate  ^^^^*    **  I  g^^^  ^^^  bequeath  unto  Atm  Elizabeth  Waringy 
only.  Sarah  Calcoit  the  elder,    and  Maty  Spencery   all  my 

leasehold  estate  in  Gloucestershirej  held  under  the  Dean 
and  Chapter  of  Bristol;  to  hold  to  them  for  and  during 
their  joint  natural  lives,  and  the  life  of  the  longer  liver 
of  them,  but  subject  nevertherless  to,  and  charged 
and  chargeable  with,  the  following  annuities  (that  is 
to  say),  one  annuity  of  20/.  a  year  to  Esther  Jerginson 
during  her  life,  and  with  one  other  annuity  of  20L  a 
year  to  Sarah  Jerginson^  daughter  of  the  said  Esther 
Jerginsotiy  during  her  life,  and  with  one  other  annuity 
of  10/.  a  year  to  Mrs.  Addenbrooke;  which  several  an- 
nuities I  do  hereby  direct  to  be  charged  on  my  said 
estate  in  Gloticestershire^  and  to  be  paid  half-yearly,  as 
the  rents  of  the  said  estate  can  be  received,  without 
any  deduction  for  taxes  or  otherwise. 

**  And  from  and  after  the  decease  of  the  said  Ann  Eli^ 
zabeth  Waring,  Sarah  Calcott,  and  Mary  Spencer,  I  give, 
devise,  and  bequeath  my  said  leasehold  estate  in  G/otf- 
cestershire  (subject  to  the  said  several  annuities  as 
aforesaid)  to  the  said  Sarah  Cakott  the  younger,  if  she 
shall  be  then  living,  her  executors,  administrators,  and 
assigns,  subject  to  the  said  annuities  charged  thereon, 

during 
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Airing  the  term  of  her  natural  life.   And  if  the  said  Sarah        1 84 1  • 
Calcott  the  youneer  shall  die  iii  the  lifetime  of  the  said     TT'*^'^*^^ 
Ann  Elizabeth   Waring^  Sarah  Calcott  the  elder,  and  p. 

Mary  Spencer^  leaving  any  lawful  issue  of  her  body, 
that  shall  be  living  at  the  decease  of  the  survivor  of 
them  the  said  Ann  Elizabeth  Waring^  Sarah  Calcott  the 
elder,  and  Mary  Spencer ;  then  I  give,  devise,  and 
bequeath  the  said  leasehold  premises,  from  and  after 
the  several  deceases  of  the  said  Ann  Elizabeth  Waringj 
Sarah  Calcott  the  elder,  and  Mary  Spencer,  to  such 
child  or  children  of  the  said  Sarah  Calcott  the  younger 
as  shall  be  then  living,  to  be  equally  divided  between 
them,  if  more  than  one,  share  and  share  alike;  pro- 
vided that  if  any  child  of  the  said  Sarah  Calcott  the 
younger  shall  be  then  dead,  leaving  issue  then  living, 
such  issue  shall  be  entitled  to  the  same  share,  as  his, 
her,  or  their  parent  would  have  been  if  then  living, 
equally  between  them  if  more  than  one.  But  if  the 
said  Sarah  Calcott  the  younger  shall  die  in  the  life- 
time of  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott 
the  elder,  and  Mary  Spencer,  or  either  of  them,  without 
leaving  any  lawful  issue  of  her  body  that  shall  be 
living  at  the  decease  of  the  survivor  of  them  the  said 
Arm  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and 
Mary  Spencer ;  then  I  give,  devise,  and  bequeath  all 
my  said  leasehold  estate  in  Ghucesters/iire,  after  their 
several  deceases  (but  subject  to  the  said  annuities  to 
Esther  Jerginson  widow,  and  her  daughter  ,Sarah  Jer^ 
ginson),  to  the  said  TTiomas  Jerginson  the  son,  and  the 
said  Charles  Morrall,  their  executors,  administrators, 
and  assigns,  for  all  the  then  residue  of  my  said  lease- 
hold interest  therein,  in  equal  shares  and  proportions. 

^  And  it  is  my  will,  and  I  do  hereby  require,  that  the 
person  or  persons  who  shall  be  possessed  of  the  said 
leasehold  estate  by  virtue  of  this  my  will,  shall  renew 

the 
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Sutton. 


the  said  lease  as  often  as  occasion  shall  require,  and 
not  permit  or  sufiSE'r  the  same  to  be  forfeited  or  become 
void,  and  that  the  expense  of  renewing  the  same  shall 
be  paid  by  and  out  of  the  rents  and  profits  of  the  said 
premises,  at  the  time  of  renewal  thereof,  without  preju- 
dice to  the  said  annuitants;  and  that  the  several  per- 
sons entitled  to  the  rents  of  the  said  estate,  except  the 
said  annuitants,  shall  pay  a  proportion  of  such  expense, 
according  to  the  amount  of  their  respective  estates  imd 
interests  in  the  said  premises ;  and  if  any  or  either  of 
such  persons  interested  (except  as  aforesaid)  shall 
refuse  to  pay  a  proportionable  share  thereof  as  afore- 
said, that  the  persons  in  possession  of  the  said  premises 
may  detain  and  deduct  the  same  out  of  the  estate.** 

Sarah  Calcott  the  younger  married  Sutton ;  she  sur- 
vived Ann  Elizabeth  Waring^  Sarah  Calcott  the  elder, 
and  Mary  Spencer,  and^  she  died  in  January  18S8,  and 
she  made  such  a  dbposition  of  the  property  as,  it  was 
admitted,  would  entitle  the  Defendant  thereto,  provided 
she  had  been  entitled  to  an  absolute  interest. 

The  question  therefore  was,  whether  under  the  above- 
mentioned  bequest,  Sarah  Calcott  the  younger,  who 
survived  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder, 
and  Mary  Spencer,  and  died  without  having  had  any 
issue,  took  an  estate  for  life,  or  an  absolute  interest. 


Mr.  Pemberton,  Mr.  Kindersley,  and  Mr.  G.  RusselL 

In  the  event  which  has  happened  there  is  a  gift  to 
Sarah  Calcott,  her  executors,  administrators,  and  assigns, 
during  the  term  of  her  natural  life;  and  the  argument  on 
the  other  side  will  be,  that  the  words  <^  during  her  life" 
are  inconsistent  with  the  previous  absolute  gift  to  S.  C, 
her  executors,  &c.,  and  must  therefore  be  struck  out ;  but 
the  rule  is,  that  words  in  a  will  are  not  to  be  rejected, 

unless 
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anless  you  are  unable,  by  possibility,  to  give  them  a  ra- 
tional construction,  Chambers  v.  Braikford.  (a)  Here  we 
contend,  that  there  is  no  necessity  for  rejecting  any  of 
the  words,  for  as  there  were  no  trustees  interposed,  it  was 
convenient  to  give  her  the  absolute  legal  interest  for  the 
purpose  of  surrendering  the  old  lease,  in  order  to  obtain 
a  renewal,  though  her  beneficial  interest  was  limited  to 
her  for  her  life  only;  it  was  necessary  also  to  enable 
her  executors  to  retain  any  proportion  of  the  fines  ad- 
vanced by  her  for  the  benefit  of  those  in  remainder. 


MORRALL 
V, 

Sutton. 


Again,  it  is  a  rule  of  construction,  that  where  gifts 
are  inconsistent,  the  latter  prevails.  If  any  words  are 
to  be  rejected,  tliey  must  be  the  words  "  executors, 
administrators,  and  assigns."  5.  C.  therefore  took  for 
life  only. 

Mr.  Tinney  and  Mr.  Dixofi,  contra,  contended  that 
S.  C  took  an  absolute  interest.  The  general  intention 
must  prevail,  and  no  words  must  be  rejected  if  it  can  be 
avoided.  There  was  a  general  intention  in  favour  of 
&  C  the  younger  and  her  issue,  but  her  issue  would 
be  excluded  in  case  of  her  surviving  the  tenant  for  life, 
unless  she  took  an  absolute  interest  If  any  words  are 
to  be  rejected,  they  must  be  the  words  *^  during  the  term 
of  her  natural  life." 


In  Doe  dem.  Cotton  v.  Stenlake  (i),  there  was  a  devise 
to  one  and  her  heirs  during  their  lives,  and  the  latter 
words  were  rejected.  So  in  Reecev.  Steel  {c),  where 
the  devise  was  to  A,  for  life,  and  to  her  heirs  the  issue 
of  her  hodj /or  their  lives;  and  in  Spry  v.  Bromfield[d), 

where 


(a)  19  Vei.  6S5. 
{h)  12  Eatty  515. 
(c)  S  SimotUf  835. 

Vol.  IV. 


(d)  7  Meet.  4-  W.  545. ;  and 
see  9  Sim,  534,^  and   10  jSimi. 

94.  224. 
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where  the  devise  was  '<  to  J.  B!%  wife  and  chiklreiit 
and  which  children  at  the  death  of  their  mother  shall 
inherit  the  same  jointly  during  their  livesJ* 

If  she  took  the  whole  legal  interest  in  trust  for  the 
purposes  of  renewal,  then  why  was  not  the  same  extent 
of  interest  given  to  the  previous  tenants  for  life?  But  it 
is  plain  that  she  did  not  take  an  absolute  interest  for 
that  purpose,  for  the  annuities  are  charged  upon  the 
leasehold. 


Nov,  26. 


The  Master  of  the  Rolls. 

If  the  legatee  took  'an  absolute  interest,  then  the  bill 
must  be  dismissed ;  but  if  she  took  for  life  only,  the 
question  as  to  the  fines  paid  for  the  renewals  must  then 
be  disposed  of. 

I  think  I  had  better  give  the  case  some  further  con- 
sideration. 


The  Master  of  the  Rolls,  after  stating  the  will,  said : 

Sarah  Calcott  the  younger  survived  Ann  JElizabeth 
Waring^  Sarah  Calcott^  and  Mary  Spencer^  and  after- 
wards died  without  having  had  any  issue.  Under 
these  circumstances,  the  question  upon  this  very  con- 
fused and  inaccurate  will  is,  whether  she  took  an  estate 
for  life  only,  or  an  absolute  interest  in  the  leaseholds 
devised. 


The  events  contemplated  by  the  testator  were :  — 

I.  Sarah  Calcott  the  younger  dying  in  the  lifetime  of 
the  preceding  tenants  for  life,  with  or  without  children. 


2.  Her  surviving  the  three  tenants  for  life. 


If 
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If  she  died  in  the  lifetime  of  the  three,  leaving  chil-  1841. 

dren  who  should  be  livine  at  the  death  of  the  survivor  ^TT^'^^^^^ 

,       ,  MORRALL 

of  the  threes  these  children  were  to  take.  v. 


Sutton. 


If  she  died  in  the  lifetime  of  the  three,  or  either  of 
them,  without  leaving  any  child,  there  was  a  gift  over. 

If  she  survived  the  three  tenants  for  life,  then,  after 
the  death  of  the  three  first  tenants  for  life,  the  testator 
bequeathed  the  leasehold  estate  (subject  to  the  annuities) 
to  Sarah  CalcoU  the  younger,  her  executors,  adminis- 
trators, and  assigns,  subject  to  the  annuities  charged 
thereon  during  her  natural  life.  And  it  is  upon  the 
construction  of  this  clause  that  the  question  depends. 

Prim&  facie  the  words  in  which  the  clause  is  ex- 
pressed are  inconsistent;  the  executors  and  administrators 
of  Sarah  CalcoU  -  oould  have  no  interest  in  an  estate 
limited  to  her  for  life  only. 

And  the  argument,  on  the  one  hand,  has  turned  upon 
■the  possibility  of  attributing  a  meaning  to  the  words 
^executors  and  administrators,''  which  may  be  con-* 
sistent  with  the  limitation  for  life,  and,  on  the  other 
hand,  upon  the  possibility  of  attributing  to  the  words 
^  during  her  natural  life  "  a  meaning  consistent  with  the 
gift  of  an  absolute  interest;  and  each  party  has  con- 
tended, that  if  the  words  be  irretrievably  inconsistent, 
such  of  them  as  are  repugnant  to  the  interest  which  is 
claimed  should  be  rejected. 

In  a  case  like  this,  it  is  impossible  to  come  to  a  con- 
clusion entirely  satisfactory.  We  cannot  reason  upon 
what  the  testator  might  have  done,  if  the  case  had  oc- 
curred to  him.  A  will  so  inaccurately  expressed  does 
not  afford  the  means  of  clearly  ascertaining  the  general 

Kk  2  intention; 
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intention ;  and  the  mode  in  which  the  residuary  gift  is 
expressed,  affords  no  evidence  of  the  intention  of  the 
testator  in  the  particidar  clause;  and  what  is  still  more 
unfortunate  is,  tliat  neither  of  the  only  two  constructions 
which  can  be  put  upon  the  words,  will  have  the  effect 
of  making  every  part  of  the  clause  clear  and  consistent 

The  Plaintiff  contends  that  the  words  ^<  executors 
and  administrators  **  have  a  just  operation  in  securing 
the  legatee  as  tenant  for  life  a  proportion  of  the  fines 
which  she  might  have  to  pay  on  renewal,  and  moreover 
that  the  words  **  during  her  natural  life,"  occurring  at 
the  end  of  the  sentence,  are  entitled  to  great  weight 

The  Defendants  contend  that  the  words  *^  during  the 
term  of  her  natural  life  **  may  be  annexed  exclusively  to 
the  immediately  preceding  words,  *^  subject  to  the  an- 
nuities charged  thereon,"  so  as  to  intimate  no  more  than 
that  the  legatee's  taking  an  absolute  interest  was,  during 
her  life^  to  keep  down  the  charges. 

There  are  objections  to  both  these  views  of  tlie  case ; 
but,  on  the  best  consideration  I  have  been  able  to  give 
to  it,  and  as  I  own,  without  being  able  entirely  to^tisfy 
myself,  it  appears  to  me  that  the  interpretation  in  favour 
of  the  Plaintiff  is  most  probable,  and  most  consistent 
with  the  rules  of  construction,  and  with  the  rest  of  the 
bequest ;  and  I  think  that  the  declaration  must  be  that 
Sarah  Calcott  the  younger  took  only  an  estate  for  life. 


Note. — The  cause  was  afterwards  reheard  before  the  Master 
of  the  Rolls,  when  his  Lordship  remained  of  the  same  opinion  as 
to  the  construction  (see  pott).  The  pardes  have  however  since 
appealed  to  the  Lord  Chancellor. 
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EVANS  V.  WILLIAMS.  Dec.  2. 

IkM^*  W.  j9f.  JAMES  moved  for  the  traversing  order  The  produc- 
-^"  under  the  21st  and  22d  General  Orders  of  August  tui^ZtL 

184L(a)  for  want  of 

answer  with 
the  sheriff's 

The  Defendant  was  in  the  custody  of  the  sheriff  for  return,  is 
want  of  answer.  -^^^    , 

ground  the 

The  only  evidence  which  was  produced  was  the  writ  ^^^"""g 
of  attachment,  by  the  indorsement  on  which  (being  the 
sheriff's  return)  it  appeared  that  the  sheriff  had  seized 
the  Defendant  under  an  attachment  for  want  of  answer. 

Tke  Master  of  the  Rolls.    You  may  take  the  order. 

(a)  Ord.  Can.  170. 


FRY  V.  MANTELL.  Dec. «. 

rpHE  bill  in  this  case  was  filed  by  Alfred  Ffy,  an  in-  An  answer  di- 

•^    fanty  by  Jonathan  Simmons^  his  next  friend.  ^sken  off  the 

file,  on  the 

In  the  heading  of  the  answer,  the  next  friend  was  roisnomo-  of^ 

named  Jonathan  Symmonds.  the  next  friend 

of  the  infant 
Plaintiff. 

Mr.  Headlam,  on  behalf  of  the  Plaintiff,  moved  to  take    Joking  an 

office  copy  of 
the  answer  off  the  file,  on  the  ground  of  the  irregularity  an  answer,  not 

in  the  title.     He  cited  GriffUhs  v.  Wood  (a),  and  Cape  \^x^y^^ 

V.  Parry,  (b)  its  title,  is  not 

1^      a  waiver. 

(a)  11  Vei.  6S.  {b)  1  Mad.  8 J. 

^A  S 
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1841.  Mr.  BoU  opposed  the  motion  on  two  grounds  :  — 


Istly.  That  the  mistake  was  only  in  the  name  of  the 
vteum     q^^^  friend,  which  was  immaterial ;  and  that  theite  is  no 
error  in  the  name  of  the  Plaindfl^  as  in  Griffiths  v. 
Wood. 


Sdly.  That  the  Plaindfl^  by  taking  an  office  copy  of 
the  answer,  had  waived  the  objection.  He  cited  Sidgier 
V.  Tyte  (a),  and  Pieters  v.  TTiompson.  {b) 


Mr.  Headlamj  in  rq)ly. 


^D«?.  a..  The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  answer  must  be  taken  off  the 
file,  and  that  the  irregularity  is  fatal.  I  think  it  is  ne- 
cessary to  name  the  next  friend  correctly;  and  the 
Plaintiff  having  discovered  the  error  by  means  of  the 
office  copy,  and  not  Jiaving  taken  the  copy  knowing  the 
error,  I  think  he  cannot  be  held  to  have  waived  the 
irregularity,  (c) 


(a)  1 1  Vet.  SOS. 

(b)  G.  Cooper^  S49. 


(c)  See  Taieiv.  Hardy^  Jacobs 
288. 
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TANNER  V.  ELWORTHY.  ^'  5- 

ELWORTHY  v.  TANNER. 

nnHIS  cause  came  on  upon  original  and  cross  bill.  Where  the 

•*■    The  former  was  filed  to  have  it  declared  that  cer-  ^nSLhold? 

tain  leasehold  estates  for  terms  determinable  on  lives  in  settlement, 

were  subject  to  the  terms  of  a  settlement  made  in  1 783,  ^^  obligation 

and  the  cross  bill  to  obtain  from  the  Court  an  opposite  *?  renew, 
.  .  obtains  an 

declaration*  extension  of 

the  term,  he  is 
a  trustee  for 
In  1783  the  leasehold  property  in  question,  which  those  claiming 

was  caUed  «  The  Hde "  and  "  Y^o,**  was  held  on  lease  \S^ii^ 
for  a  long  term  of  years,  determinable  on  several  lives,  the  fact  of  the 
of  which   Andrew  ELworthy  was  one.      This  property  containing  a 

had  been  for  a  series  of  years  crranted  on  similar  leases,  8p^i*i  pro- 

vision  that  a 
but  contained  no  covenant  for  renewal.  particular 

renewal  shall 

By  settlement  dated  in  1783,  and  made  on  the  mar-  benefit  of  the 

riace  of  Richard  Ehoorthv  (the  son  of  Andrew  Elworthy)  ^^^  ^^  °<>^ 
7^  *^  ^  J   prevent  the 

with  Jane  Luxtonj  the  leasehold  property  was  conveyed  application  of 
to  trustees  in  trust  for  the  husband  for  life,  with  re-  this  general 
mainder  for  the  wife  for  life,  with  remainder  to  the      Leaseholds 
children  as  the  husband  should  appoint,  and  in  default  ^^  j  "^  ^^^ 
between  them  equally.     A  provision  was  made  by  the  lif^^  with  re- 
settlement, that  if  Richard  Elworthy  should  be  minded  },|g  ^f^  for 
to  procure  a  new  lease  in  the  name  of  a  child  of  the  ii^®j  ^^^  '^ 

,  mainder  to 

marriage,  in  lieu  of  that  of  Andrew  Elwarthyj  then  the  such  child  or 

trustees  were  to  surrender  the  old  lease  for  that  pur-  ^^^^g^'^uid  ^p. 

pose,  point,  and  in 
de&ult 
amongst  them  equally.  A,  S*  renewed  the  leases  in  his  own  name,  and  by  his 
will  confirmed  the  settlement,  and  gave  all  ^  his  freeholds  and  leaseholds  "  to  his 
son,  and  a  l^acy  to  his  daughter ;  he  died,  having  other  leaseholds  besides  those 
settled.  Held,  that  the  will  wus  not  an  execution  of  the  power;  and,  secondly, 
that  the  daughter  was  not  to  be  put  to  her  election. 

Kk  4 
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pose,  and  it  was  agreed  that  such  new  lease  should  be 
held  upon  the  trusts  of  the  settlement 

There  were  two  children  of  the  marriage,  viz.  the  De- 
fendant Richard  Elwortky  the  younger,  and  the  Plaintiff 
Elizabeth^  the  wife  of  Jonathan  Tanner* 

After  the  death  of  Andrew,  Richard  obtained  new 
leases  of  the  Hde  property  for  a  term  determinable 
upon  the  death  of  Richard  Elworthy  the  younger ;  and 
he  also,  on  the  surrender  of  one  of  the  old  lives  on  the 
Yeo  property,  obtained  a  renewal  for  a  term  of  years 
determinable  on  the  decease  of  the  Plaintiff  Elizabeth 
Tanner. 

These  leases  were  taken  in  his  own  name,  without  re- 
ference to  the  settlement,  and  were  not  assigned  to  the 
trustees. 


Richard  Elworthy  the  elder  died  in  1805.  By  his 
will  he  confirmed  his  settlement  ^*  in  favour  of  his  wife,'' 
and  he  gave  a  legacy  of  1000/.  to  the  Plaintiff  his 
daughter.  He  also  gave,  devised,  and  bequeathed  all 
his  freehold  and  leasehold  messuages,  lands,  tenements, 
and  hereditaments,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  and  all  his  estate  and  in- 
terest therein  respectively,  unto  trustees,  upon  trust,  and 
for  the  benefit  of  hi^  son  Richard  Elworlhy,  his  heirs, 
executors,  administrators,  and  assigns ;  and  he  gave  the 
residue  of  his  personal  estate  on  certain  trusts  for  his  son 
Richard. 

The  testator  had  at  his  deaUi  other  leaseholds  besides 
those  in  settlement. 


After 
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After  the  testator's  death  the  l^cy  was  paid  to  the 
Plaintiff,  and  the  leases  were  subsequently  renewed  upon 
a  surrender  of  the  old  term. 

Until  1831,  when  she  died,  the  widow  retained  pos- 
session of  the  property. 

The  original  biU  insisted  that  these  leases  were  now 
held  on  the  trust  of  the  settlement  of  ITSS,  and  that  no 
appointment  of  the  property  having  been  made,  the 
same  belonged  to  the  Plaintiff  and  Defendant  in  equal 
moieties,  as  the  only  children  of  the  marriage. 

Mr.  Pemberion^  Mr.  GirdlesUmej  and  Mr.  Teed'yxmor^ 
for  the  Plaintiff. 

It  is  quite  settled,  that  where  a  trustee,  or  any  person 
having  a  partial  interest  in  leaseholds  in  settlement,  re- 
news, the  extended  term  is  subject  to  the  trust  of  the 
settlement,  (a)  The  will  is  no  execution  of  the  power, 
and  there  is  no  case  of  election,  for  the  testator  had  a 
leasehold  property  which  satisfies  the  bequest  of  *^  his 
leasehold  messuages,"  and  he  expressly  confirms  the 
settlement;  Bancliffe  v.  Parkyns  (h) ;  and  to  give  effect  to 
the  trusts  of  the  settlement  cannot  be  considered  as  a 
daim  against  the  estate  of  the  testator,  Coleman  v. 
Jones,  {c) 

Mr.  George  Turner  and  Mr.  W.  H.  Clarke  for  the 
Defendant  Piooorihy. 

Provision  was  made  for  the  case  of  a  renewal  by  in- 
serting the  life  of  a  child  of  the  marriage  in  lieu  of  that 

of 


489 


(a)  See  Gidding$  v.  GiMngt, 
Z  Bums,  841.,  and  the  cases  in 
the  note  to  Teuier  ▼.  Marriollj 
Am6kr{2ded.)t66S. 


(6)  6  Dow.  149. 
(c)  8  Ruu.Z\7. 
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184L  of  Andrew  Mooorthy.  The  parties  having  thus  provided 
jJI^^  ^^  ^^  benefit  of  a  particular  renewal  should  enure  to 
V.  the  benefit  of  the  trust,  tacitly  excluded  all  other  re* 

newals,  which  the  tenant  for  life  might  make  at  his  own 

expense  and  risk. 

« 

Secondly,  the  will  of  the  testator,  being  executed  ac^ 
cording  to  all  proper  formalities  required  by  the  power, 
is  a  due  execution  in  favour  of  the  Defendant;  it  ex- 
pressly refers  to  the  settlement  containing  the  power, 
which  is  sufficient,  for  although  a  will  does  not  state  that 
it  is  made  in  execution  of  a  power,  yet,  if  it  plainly  refer 
to  and  comprise  the  subject  of  the  power,  it  will  be 
deemed  a  good  execution,  Hunloke  v.  GelL  {d) 

Thirdly,  the  Plaintiff  must  be  put  to  her  election  be- 
tween the  benefit  taken  under  the  will  and  her  interest 
in  this  property ;  for  the  property  was  vested  in  the  tes- 
tator, and  he  always  treated  it  as  his  own,  and  to  de- 
prive the  Defendant  would  be  to  defeat  the  will  of  the 
testator.  The  Plaintiff,  having  received  her  legacy,  must 
be  now  considered  to  have  made  her  election. 

Mr.  HdUettj  for  a  trustee. 
Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls. 

A  temporary  and  partial  interest  in  this  property  seems 
to  have  been  given  by  the  settlement  to  Bichard  Elvxjrthy 
the  elder,  and  being  in  possession  of  a  partial  interest  in 
a  leasehold  property,  he  procured  for  himself  the  grant  of 
reversionary  leases  therein.  The  first  quesdon  is,  whether 

according 

(a)  1  Run,  Sf  MifL  515.,  but  see  Hughes  v.  Twnnery  3  Myl^  JT, 
666. 
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accotding  to  law,  as  administered  in  this  Court,  he  eould 
do  that  for  his  own  benefit     According  to  the  general 
rule,  it  is  admitted,  as  it  could  not  fail  to  be,  that  he 
could  not  take  an  enlaif^ed  interest  for  his  own  benefit, 
but  must  hold  it  for  the  benefit  of  the  persons  entitled 
under  the  settlement,  and  to  the  extent  of  the  legal  interest 
so  acquired,  he  must  be  considered  a  trustee  for  all  pari- 
ties interested  under  the  settlement    However,  it  is  said, 
that  this  general  rule  ought  not  to  apply  in  this  case, 
because  there  was  a  special  contract,  providing  for  the 
surrender  during  the  life  of  Andrew  Etnorthy.    If  there 
had  been  a  special  contract,  from  which  the  Court  could 
not  fail  to  infer,  that  that  which  was  the  subject  of  the 
settlement  and  which  was  wearing  itself  out  should 
not  be  renewed,  I  should  agree  in  that  argument     But 
there  is  nothing  in  this  settlement  which  tends  to  that 
conclusion ;  and  I  am  clearly  of  opinion  that  the  interest 
acquired  by  Richard  Elworthf  the  elder  must  be  con- 
sidered as  acquired  by  him  in  trust  for  die  purposes 
of  the  settlement 


1841. 


Taniter 

V. 

Elworthy. 


The  next  question  raised  here  is,  whether  his  power 
of  appointing  to  the  children  has  been  executed  by  his 
will.  He  made  a  will  dated  the  17th  oijtdy  1801.  At 
that  time,  it  appears  from  the  evidence  now  before  me, 
that  he  had  freehold  property,  that  he  was  possessed  of 
a  life  interest  in  the  leaseholds  in  question  under  the  set- 
tlement, in  addition  to  the  whole  legal  interest  therein 
which  he  had  procured  to  be  granted  to  him;  and  he 
had  besides  an  absolute  interest  in  other  leasehold  pro- 
perty, which  he  held  for  the  residue  of  a  long  term  of 
200  years. 


Under  these  circumstances,  he  made  his  Mrill,  and 
gave  1000/.  in  trust  for  his  daughter;  he  then  gave 
his  freehold  and  leasehold  estates  for  the  l^nefit  of  his 

soi^ 
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son  Richard,  and  in  the  commencement  of  his  will  he 
notices  the  settlement,  in  order  to  say  that  he  confirms 
it.  In  that  state  of  things  I  think  it  is  impossible  for 
any  one  to  suppose  that  there  was  an  execution  of  the 
power.  He  might  have  referred  to  the  power,  or  he 
might  have  been  in  such  a  situation,  as  not  to  be  aUe 
to  use  the  word  ^<  leasehold,"  without  raising  the  neces- 
sary inference  that  he  intended  to  execute  the  power ; 
but  from  the  mode  in  which  he  has  referred  to  the  set- 
tlement, and  as  he  had  other  property  upon  which  the 
will  could  operate,  I  am  of  opinion  that  this  is  not  an 
execution  of  the  power. 


Then  it  is  said  there  is  a  case  of  election.  I  am  of 
opinion  there  is  no  case  of  election,  nor  any  plausible 
foundation  for  the  argument  that  there  is. 


I  must  make  a  declaration  that  the  leaseholds  are 
subject  to  the  trusts  of  the  settlement,  and  that  the 
PlaintiflP  Mrs.  Tanner  and  Bichard  Elworthy  are  entitled 
to  the  property  in  equal  moieties.  If  the  Defendant  has 
expended  money  in  paying  fines  or  heriots,  no  doubt 
one  half  of  that  expense  must  be  paid  by  the  Flaintifi^ 
who  has  obtained  half  the  benefit.  I  am  of  opinion 
that  the  Defendant  must  pay  the  costs  of  the  original 
bill ;  and  as  to  the  cross  bill,  which  was  quite  unneces- 
sary, it  must  be  dismissed  with  costs. 
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ALLEN  V.  BONE.  D^r.io,  ii. 

nnHIS  was  a  motion,  made  on  behalf  of  the  Pkuntiffy  A  suit  insti- 

-*■    that  the  bill  might  be  dismissed,  with  costs  to  be  J^ii^jtor  with- 

paid  by  the  solicitor ;  on  the  ground  that  it  had  lieen  out  authority, 

instituted  by  him  without  any  authority  having  been  motion  with 

given  for  that  purpose  by  the  IPIaintiff.  co?'s  of  the 

°  r     r  J  suit  and  of  the 

motion,  aa 

It  was  admitted  that  no  authority  in  writing  had  been  5|^J^^®"  ^ 
given.  '  client. 

Mr.  Pemberton  and  Mr.  Cankrien^  in  support  of  the 
motion,  cited  Wiggins  v.  Peppin  (a),  and  Wright  v. 
Castle  (i),  and  asked  for  the  costs  of  suit  and  of  the 
motion,  as  between  solicitor  and  client 

Mr.  Kindersley  and  Mr.  Glasses  contri,  argued,  that 
if  there  had  not  been  any  authority,  at  least,  that  there 
had  been  an  acquiescence  in  the  proceedings,  which 
bound  the  Plaintiff;  and,  secondly,  that  the  Plaintiff 
was  not  entitled  to  costs  as  between  solicitor  and  client, 
as  he  repudiated  that  relation  between  him  and  the 
solicitor. 


The  Master  of  the  Rolls  (without  hearing  a  reply) 
said: 

It  is  the  duty  of  a  solicitor  to  obtain  a  written  au- 
thority from  his  client  before  he  commences  a  suit.  If 
circumstances  are  urgent,  and  he  is  obliged  to  com- 
mence proceedings  without  such  authority,  he  should 
obtain  it  as  soon  afterwards  as  he  can.    An  authority 

may 

(a)  9  Beav.  40 J.  (Jb)  3  Men  18. 
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may  however  be  implied,  where  the  client  acquiesces  in 
and  adopts  the  proceedings ;  but  if  the  solicitor's  au- 
thority is  disputed,  it  is  for  him  to  prove  it,  and  if  he 
has  no  written  authority,  and  there  is  nothing  but  asser- 
tion against  assertion,  the  Court  will  treat  him  as  un- 
authorised, and  he  must  abide  by  the  consequences  of 
his  n^lect 


Here  the  solicitor  has  fidled  in  proving  his  antfaoritj, 
and  the  bill  must  be  dismissed  with  costs,  as  between 
solicitor  and  client  (a),  to  be  paid  by  the  solicitor.  He 
must  also  pay  the  costs  of  the  motion  as  between  soli- 
citor and  clienL  (b) 

(a)  Wade  y.  SUmleiff  1  Joe.  j*        (6)  Reg.  JJh.  1841.  A,  foL  903. 
W.  675. 


Bee.  17.  BROOKS  V.  PURTON. 

A  second  FTIHIS  was  a  motion  to  discharge  a  second  order  to 

amend,  ob-  amend  the  bill,  obtained  at  the  Rolls  as  of  course. 

tained  as  of 

course  after  ^      i         i       r 

an  answer  has       On  the  4th  of  August  one  of  the  Defendants  put  m 

been  put  in,  IS  hig  answer,  and  another  Defendant  put  in  a  plea;  and 

irregular,  '  *  *^        _ 


on  the  same  day  the  Plaintiff  obtained  at  the  Rolls  an 
order  of  course  to  amend,  he  undertaking  to  amend 
within  three  weeks. 

This  order  was  not  acted  on,  and  the  Plaintiff  on  the 
24th  of  Naoember  obtained  at  the  Rolls  a  second  order 

of 


though  the 
first  has  not 
been  acted  on. 

Where  an 
application  is 
made  at  the 
Rolls  to  dis- 
charge  an 
order  of 
course,  ob- 
tained in  a 
Vice-chan- 
cellor's cause,  the  Court  can  only  consider  the  regularity  of  the  order  as  an  order 
of  course,  and  mW  not  enter  into  the  merits. 

The  rule  is  general,  that  the  Court  will  not,  on  an  application  to  discharge  an 
order  of  course^  for  irregularity,  sustain  it  as  an  order  obtained  adversely  on  merits. 
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of  course  to  amend  his  bill,  without  prejudice  to  an  1841. 

injunction,  and  undertaking,  as  before,  to  amend  within  ^^"^^^^^"^^ 

three  weeks.  v. 


The  cause  was  attached  to  the  Court  of  the  Vice- 
Chancellor  Knight  Bruce. 

Mr.  Ckandless  now  moved  to  discharge  the  second 
order,  on  the  ground  that  by  the  thirteenth  amended 
order  of  Nooember  18S1  (a),  a  Plaintiff,  after  ^^an  an- 
swer has  been  filed,"  can  only  obtain  one  order  of 
course  to  amend ;  aud  that  any  further  order  to  amend 
must  be  obtained  upon  special  application,  supported 
by  the  requisites  stated  in  the  thirteenth  order.  He 
argued  also,  that  a  Plaintiff  might  amend  without  pre- 
judice to  an  injunction,  but  that  upder  the  second  order 
of  9th  Miiaf  1889  (i),  he  must  undertake  to  amend 
within  a  week,  and  not  within  three  weeks,  as  has  been 
done  here. 

Mr.  BamiUyf  cotUrd. 

The  first  order  to  amend  was  not  acted  on,  and  till 
acted  on  was  a  mere  nullity,  and  therefore  the  thirteenth 
order  does  not  apply.  A  Plaintiff  may  obtain  a  further 
order  to  amend  at  any  time  before  the  Defendant  has 
answered  the  amended  bill;  Wharton  v.  Sxoann{c), 
and  the  Plaintiff  may  obtain  a  second  order  notwith- 
standing his  first  undertaking;  Nicholson  v.  Peile{d). 
The  order  to  amend  without  prejudice  to  the  injunction 
is  quite  regular;  Ferrand  y.  Hamer  {e) ;  and  the  second 
order  of  die  9th  May  18S9  gives  to  the  Plaintiff  the 
right  to  an  additional  order  to  amend. 

Mr. 

iai)  Ord.  Can.  8.  (<Q  S  Bea9.  497. 

{h)  Ord.  Can.  155.  (e)  4  Myl.  ^  Cr.  145. 

(c)  9  Myl.  4  K.  562. 


PCBTON. 
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Brooks 

V. 
PUBTON. 


TTie  Master  ^ihe  Rolls. 

In  this  case  it  appears,  that  after  the  answer  had  been 
put  in,  the  Plaintiff  obtained  an  order  of  course  to 
amend  the  bill,  undertaking  to  amend  within  three 
weeks.  He  afterwards,  on  the  24th  of  November^  ob- 
tained a  second  order  of  course  to  amend  his  bill,  under- 
taking as  before  to  amend  within  three  weeks.  The 
thirteenth  order  seems  express  upon  the  point.  The 
Plaintiff  is  at  liberty,  after  an  answer  has  been  filed,  to 
obtain  without  notice  one  order  to  amend,  ^^  but  no 
further  leave  to  amend  shall  be  granted  after  answer, 
unless  "  in  the  way  there  pointed  out,  and  which  there- 
fore must  be  obtained  on  a  special  application,  and  not 
as  of  course.  According  to  the  letter  of  this  general 
order,  what  was  done  was  in  contravention  of  it.  It  is 
said  that  the  order  is  not  to  be  construed  literally,  and 
that  it  does  not  mean  one  order  to  amend,  but  one 
order  taken  advantage  of  and  acted  on,  and  on  which 
the  bill  has  been  amended.  I  have  looked  in  vain  for 
such  construction  of  the  order,  and  I  think  there  is  no 
authority  for  it. 


It  is  said  that  the  second  order  of  9th  of  Men/  18S9 
gave  a  right  to  do  what  has  been  done  in  this  case ;  and 
that  the  leave  to  amend,  thereby  given,  was  in  addition 
or  something  superadded  to  the  ISth  order.  I  cannot 
acquiesce  in  that  argument,  and  I  do  not  think  that  such 
is  the  proper  construction,  or  the  true  intention  of  this 
order.  It  was  intended  to  prevent  the  effect  which  an 
order  to  amend  was  supposed  to  have  on  the  common 
injunction.  The  only  question  is,  how  many  orders  to 
amend  may  be  obtained  of  course  after  answer ;  and 
plainly  according  to  the  ISth  order,  there  can  be  only 
one. 

There 
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There  was  another  argument,  that  if  I  were  to  dis- 
charge this  order,  it  would  be  more  inconvenient  to  the 
Defendant,  as  the  Plaintiff  would  afterwards  obtain  the 
same  order  upon  a  special  application :  but  I  have  no 
discretion.  This  being  a  cause  attached  to  another 
branch  of  the  Court,  I  cannot  go  into  the  merits,  but  can 
only  judge  of  whether  the  order  was  regularly  obtained 
as  of  course.  I  must  observe  also,  that  the  rule  which 
was  acted  on  in  this  Court  by  Lord  Cottenham^  to 
the  satisfaction  of  every  body,  was  this,  that  where  an 
order  had  been  obtained  as  of  course,  and  an  application 
being  made  to  discharge  it,  it  appeared,  on  discussion, 
that  though  irregularly  obtained  as  an  ex  parte  order, 
it  could  be  sustained  on  the  merits,  the  Court,  whatever 
might  be  the  merits,  must  discharge  the  ex  jparte  order, 
leaving  the  party  to  make  an  application  on  the  merits. 


1841. 


Brooks 

PURTON. 


This  application  must  be  granted  with  costs. 


CLARKE  x>.  CLARKE. 


Bee.  81,  22. 


^T^HE  Defendant  was  arrested  under  a  commission  of 
-^  rebellion  on  the  ISth  of  October  1841,  and  on  the 
14th  of  October  (it  being  in  the  long  vacation),  he  was 
taken  before  the  Master  of  the  Rolls  at  his  Lordship's 
private  residence,  and  was  tlien  turned  over  to  the 
Tied. 

The  Defendant  not  having  put  in  his  answer,  Mr. 
George  Turner  now  moved,  under  the  1  W.  4.  c.  36. 
&  15.  rtde  2.,  to  take  the  bill  pro  confesso  against  the 
Defendant. 

Vol.  IV.  L I  Mr. 


The  fifth  order 
of  1  W.A. 
c,S6.  i,  15. 
requiring  a 
party  in  cus- 
tody, flee  to 
be  brought 
to  the  bar  of 
the  Court,  is 
satisfied  by 
bringing  him 
before  the 
Judge  at  his] 
private  re- 
sidence. 
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'  Clarke 

V, 

Clarke. 
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Mr.  Diaofiy  eonird.  By  the  fifth  rule,  the  Plamtiff 
ought  to  have  brought  the  Defendaut  to  the  bar  of  the 
Court  within  thirty  days  firom  the  time  of  his  being 
arrested.  The  thirty  days  expired  on  the  12th  of 
November^  and  as  the  Defendant  was  never  brought  to 
the  bar  before  that  time,  he  is  now  entitled  to  his  dis- 
charge out  of  custody,  and  the  bill  cannot  therefore  be 
taken  pro  confesso  against  him.  Taking  a  party  to  the 
private  residence  of  a  judge,  is  not  a  bringing  to  the  bar 
of  the  Court 


Mr.  G.  Turner  in  reply. 

The  Master  of  the  Rolls. 

The  order  in  this  case  was  made  by  me  in  the  long 
'vacation  for  the  convenience  of  the  prisoner  and  all 
other  parties.  My  impression  certainly  is,  that  where- 
ever  a  judge  of  this  Court  is,  there  is  his  court ;  I  think 
that,  for  a  century  and  more,  it  has  been  considered  that 
the  court  of  a  judge  of  this  Court  is  the  place  where  he 
administers  justice.  If  the  order  had  been  made  here  in 
my  private  room,  could  any  such  objection  prevail  ? 

I  have  no  doubt  on  the  subject;  but  as  two  other  cases 
occurred  during  the  long  vacation,  I  will  make  some 
inquiry. 


Bee.  22^  The  Master  of  the  Rolls  said,  he  thought  he  had 

authority  to  make  the  order  at  his  house,  and  there- 
fore, that  the  order  for  taking  the  bill  pro  confesso  must 
be  made,  {a) 

(a)  Affirmed,  1  PhiUipt^  116. 


Note. — The  Defendant  was  afterwards  brought  before  the  Court 
of  Queen's  Bench  by  habeas  corpus.  The  Court,  on  the  24th  of 
January  1842,  remanded  him;  deciding  thab  he  could  not  contro- 
vert, by  affidavit,  the  fact  stated  on  the  warrant,  «*  that  he  had  been 
brought  to  the  bar  of  the  Court/' 
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COCKELL  V.  BRIDGEMAN.  Dec.  s.  23. 

^I^HIS  bill  was  filed  by  the  alleged  holder  and  in-  Bill  by  in-" 

"^    dorsee  of  a  lost  bill  of  exchange  against  the  ac-  ^\^^  acc^or 

ceptor,  for  payment  of  the  amount  due  upon  the  bill,  f^*^'*^?J" 

upon  giving  a  proper  indemnity  to  the  acceptor.  been  mislaid, 

lost,  or  Bo- 
•  cidentally  de- 

It  appeared  that  the  Defendant  was  the  acceptor  of  a  stroyed,  for 

bill  of  exchange  for  the  sum  of  621.  IO5.,  drawn  by  and  fn^^niiy'^  ^ 
made  payable  to  Mr.  Ryan.  dismissed  with 

costs,  the  loss, 
&c.  not  being 
Mr.  Ryan  indorsed  the  bill,  and  before  it  became  sufficiently 

due,  it  came  into  the  possession  of  the  Plaintiff,  who      Held  also, 

paid  it  over  to  Messrs.  Hodgson  and  Burton.     On  the  ^^^^^^^^^^ 

bill  becoming  due,  it  was  presented  by  Messrs.  Hodgson  the  indorsee 

and  Burton  for  payment,  and  was  dishonoured.     The  ^^^  ^^^  ^d^* 

amount  was  subsequently  paid  by  the  Plaintiff  to  Messrs.  liyery  up  to 
T-r  1  in  mi  «  i  •      i  •     him  of  the  bill, 

Hodgson  and  Burton.    These  facts  were  proved  in  this  coupled  with 

^iic0,  the  admission 

'  of  the  ao 

ceptor,  that 

The  Plaintiff  by  his  bill  aUeged,  that  frequendy  since  J^JTinTuie 
the  bill  became  due,  he  had  required  payment  thereof  usual  affidavit 
from  the  Defendant,  but  that  smce  the  2Sd  May  18S8,  ^^^  gj^Qg  h|g 

(the  bill  having  become  due  on  the  18th,)  he  had  been  bill  of  the  loss, 

were  not  sui- 
unable  to  find  the  bill,  although  he  had  made  diligent  ficient  to 

search  for  it,  and  that  the  same  was  now  either  mislaid,  n?^-^'f-i^^ 

'  '   Plaintiff  to  an 

or  lost,  or  had  been  accidentally  destroyed.  enquiry. 

The  Defendant  admitted  that  the  Plaintiff  had  fre- 
quently required  payment  of  the  bill  without  pro- 
ducing it,  and  had  alleged  that  the  bill  was  mislaid 
or  lost,  but  save  as  aforesaid,  (f.  e.  as  the  Plaintiff 
alleged  it;)  the  Defendant  did  not  know,  and  could  not 

LI  ^  set 


Bridoeman. 
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1841*        set  forth,  as  to  his  belief  or  otherwise,  whether  the 
0^^^     Plaintiff  had  been  unable  to  find  the  bill,  or  whether  he 
V.  had  made  diligent  search  for  it,  or  whether  it  had  been 

mislaid  or  lost,  or  had  been  accidentally  destroyed. 
The  Defendant  by  his  answer  also  admitted  that  he  had 
never  paid  it,  or  any  part  of  it. 

The  Plaintiff's  bill  was  accompanied  by  the  affidavit 
of  the  loss  of  the  bill  of  exchange. 

In  this  state  of  the  pleadings  both  parties  went  into 
evidence,  and  the  Plaintiff  did  not  produce  any  witness, 
nor  offer  any  evidence  to  prove  his  allegation,  that  he 
had  made  diligent  search  for  the  bill,  that  he  had  been 
unable  to  find  it,  or  that  it  was  mislaid  or  lost,  or 
accidentally  destroyed. 

Mr.  Pemherton  and  Mr.  Elderton^  who  appeared  for 
the  Plaintiff,  asked  fur  an  inquiry  befose  the  Master  as 
to  the  loss  of  the  bill,  and  contended  that  the  affidavit 
of  the  Plaintiff,  the  admissions  of  the  Defendant  and  the 
evidence  in  the  cause  furnished  a  sufficient  foundation 
for  the  inquiry. 

Mr.  J.  Russell,  for  the  Defendant,  contended  that  the 
bill  ought  to  be  dismissed  with  costs,  the  Plaintiff  having 
failed  to  prove  the  most  material  allegation. 

The  authorities  will  be  found  referred  to  in  the  judg- 
ment. 


Dec.  25.  T^e  Master  of  the  Rolls. 

The  affidavit  which  is  filed  with  such  a  bill  as  this, 

is  no  evidence  in  the  cause  that  the  instrument  is  lost. 

It 
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It  is  required  (a)  not  as  evidence  of  the  loss,  but  as  a 
security  for  the  propriety  of  jurisdiction.  The  Defend- 
ant has  not,  by  his  answer,  admitted  the  loss ;  and  the 
Plaintiff,  being  put  upon  proof,  alleges  at  the  hearing, 
that  no  proof  can  be  given  of  such  a  loss  as  he  has  sus- 
tained. A  loss  may  be  more  or  less  susceptible  of  proof, 
according  to  circumstances.  In  some  cases  it  may  be 
clearly  and  distinctly  proved ;  in  other  cases,  it  may 
be  reasonably  inferred  from  circumstances,  and  every 
case  must,  to  some  extent,  depend  upon  its  own  cir- 
cumstances. In  the  case  of  Walmsky  v.  Child  (i).  Lord 
Hardmicke  said,  that  in  this  Court,  ^^  there  is  no  other 
rule  of  evidence  upon  the  payment  of  money  upon  a 
loss,  than  there  is  at  law,  but  that  in  all  cases  at  law, 
except  in  one,  the  party  may  be  remedied  on  proof 
at  law,  just  as  he  may  here,  provided  reasonable  evi- 
dence is  given  of  the  loss;  courts  of  law  not  requir- 
ing any  more  than,  courts  of  equity,  strict  and  positive 
evidence  of  the- loss;  which,  as  it  is  generally  occasioned 
by  negligence,  is  seldom  capable  of  being  given ;  but 
both  admit  evidence  arising  upon  circumstances,  and 
upon  that  the  party  is  entitled  to  recover." 

In  this  cause  there  is  no  evidence,  either  direct  or 
circumstantial,  of  the  loss;  and  I  am  therefore  of 
opinion,  that  the  Plaintiff  is  not  entitled  to  a  decree. 

In  the  case  of  Slokoe  v.  Robsan  (c),  which  was  a  case 
of  lost  deeds,  alleged  to  have  been  stolen  from  a  mort- 
gagee, the  Defendant  did  not  object  to  an  inquiry  at  the 
expense  of  the  Plaintiff,  and  an  inquiry  what  had  be- 
come of  the  deeds  was  directed ;  and  the  Master  having 
reported  that  the  deed  was  not  to  be  found,  the  Plaintiff 
obtained  a  decree,  (d)     This  was  a  bill  of  foreclosure, 

the 


(a)  EoMi  India    Company  v. 
Boddam^  9  Va.  466. 
ih)  1  Tm.  860.544. 

LI  S 


(c)  3  Vet.  4-  B.  51, 

\d)  19  Vet.  3^5. 


1841. 


COCKBLL 

V, 

Bridgeman. 
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1841.  the  deeds  having  been  stolen  from  the  mortgagee,  repre- 

''ir^^^^^''^  sented  by  the  Plaintiff! 

COCKELL  *' 


V, 


Bridgkmak.  5^;^^  ^  BickneU  (a)  was  a  case  of  redemption,  and 
the  deeds  were  alleged  to  have  been  stolen  from  an 
executor  of  the  mortgagee,  and  an  inquiry  was  directed, 
what  deeds  were  delivered  to  the  mortgagee,  and  what 
was  become  of  the  same  title  deeds. 

Neither  of  these  were  cases  in  which  the  jurisdiction 
was  changed  by  the  loss  of  the  deed. 

Here,  the  loss  not  having  been  proved,  would  have 
led  to  a  nonsuit  at  law. 

The  Plaintiff  failing,  not  upon  any  question  of  law, 
but  from  the  imperfection  of  his  evidence,  which  may 
be  supplied  on  another  occasion,  I  think  that  the  proper 
course  is  to  dismiss  the  bill  with  costs,  without  prejudice 
to  any  other  bill  which  the  Plaintiff  may  be  advised  to 
file,  (i) 

(a)  3  Ve$.  ^  B^  51.  note  (fi).  {h)  This  case  was  affirmed  on 

appeal  by  Lord  Lyndhurst  C. 


Note.  —See  Macartney  v.  Graham^  2  Sinu  285. 
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SMITH  r.  JEYES.  Dec.  9, 10. 25. 

^T^HIS  was  a  motion  for  an  injunction  and  receiver,  by  To  entitle  one 

■■-    one  partner  against  his  co-partner.  ord»?or^an* 

injunction 

Mr.  Pemberton  and  Mr.  J.  Parker^  in  support  of  the  against  hii  <i- 

application.  partner,  he 

^  must  either 

shew  a  dis* 

Uv.KindersleymAUT.  Wright,  corUrd.  ?'^l?"''t? 

•^  *=*    '  facts  which, 

if  proyed  at 

The  Master  of  the  Roits.  wouK^ 

The  Plaintiff  and  Defendant  in  this  cause  are  attor-  ^^^  f^r  a  dit- 

nies  and  solicitors.     In  the  year  18S5,  they  formed  a  solution. 

1.        ..         i_      1  J       r  ..  /.  Where  a 

partnership  with  each  other,  under  the  provisions  of  an  partner  does 

indenture  dated  the  29th  day  of  May  18S5.     It  was  ^9^  ^"^**J*: 

•^  ^      ^  sistent  with 

stipulated  that  the  partnership  should  continue  for  ten  the  duty  of  a 

years,  but  for  certain  causes,  enumerated  in  the  deed,  of  a  nature  to 

either  party  was  to  be  at  liberty  to  determine  the  part-  destroy  the 

nership,  by  notice,  at  an  earlier  period.     The  Plaintiff  fidence  which 

alleging  that  the  Defendant  had,  by  his  conduct,  on  the  ^."8^*°  ^^ 

21st  day  of  August  last,  given  cause  for  dissolution  of  partners,  and 

the  partnership,  gave  a  notice  of  dissolution  on  the  21st  ™^ie*,J°i 

day  of  August  last,  and  he  has  filed  this  bill,  for  the  the  business 

can  be  con- 

purpose  d„^ji„ 

partnership  with  benefit  to  either  party,  the  Court  will  decree  a  dissolution  before 
the  expiration  of  the  term  for  which  the  partnership  was  entered  into. 

The  transactions  of  partners  with  each  other  cannot  be  considered  merely  with 
reference  to  the  express  contract  between  them.  The  duties  and  obligations  arising 
from  the  relation  between  the  parties  are  regulated  by  the  express  contract  between 
them,  so  far  as  the  express  contract  extends  and  continues  in  force ;  but  if  the 
express  contract,  or  so  much  of  it  as  continues  in  force,  does  not  reach  to  all  those 
duties  and  obligations,  they  are  implied  and  enforced  by  the  law ;  and  it  is  often 
matter  to  be  collected  and  inferred  from  the  conduct  and  practice  of  the  parties, 
whether  they  have  held  themselves,  or  ought  or  ought  not  to  be  held,  bound  by  the 
particular  provisions  contained  in  their  express  agreement.  When  it  is  insisted 
that  the  conduct  of  one  partner  entities  the  other  to  a  dissolution,  the  Court  must 
consider,  not  merely  the  specific  terms  of  the  express  contract,  but  also  the  duties 
and  obligations  which  are^implied  in  every  partnership  contract, 

i/4 
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1841.       purpose  of  having  it  declared  that  the  partnership  was 

Smith        ^^ssolved  by  the  effect  of  the  notice,  or  if  need  be,  to 

V.  have  the  partnership  dissolved  by  the  decree  of  this 

Court ;  and  he  now  moves  to  have  a  receiver  appointed 

to  collect  the  partnership  effects,  and  an  injunction  to 

restrain  both  parties  from  receiving  them. 

The  Plaintiff  is  not  entitled  to  the  order  for  which  he 
asks,  unless  he  has  shewn  that  he  had  a  right  to  dis- 
solve the  partnership,  by  notice  under  the  deed,  or 
has  shewn  facts,  which,  if  proved  at  the  hearing,  would 
entitle  him  to  a  decree  for  a  dissolution. 

One  cause  of  dispute  between  the  parties  has  been 
the  amount  of  debts  owing  which  have  been  left  out- 
standing. The  Plaintiff  complains  that  the  Defendant 
has  not  brought  in  capital  as  he  ought  to  have  done, 
and  has  diverted  some  sums  of  money  from  the  partner- 
ship account,  or  retained  them  for  his  own  use ;  and  in 
answer  to  these  charges,  the  Defendant  alleges,  that  if 
the  Plaintiff  had  exerted  himself  to  get  in  the  outstand- 
ing debts,  as  he  might  and  ought  to  have  done,  there 
would  have  been  no  occasion  for  additional  capital ;  and 
further,  that  if  he,  the  Defendant,  has  at  any  time  re* 
taiued  in  his  hands  partnership  monies,  and  applied 
them  to  his  own  use,  such  monies  have  been  less  in 
amount  than  the  subsistence  money  to  which  he  would 
have  been  entitled  under  the  deed,  if  the  outstanding 
debts  had  been  collected  by  the  Plaintiff,  as  they  ought 
to  have  Jieen. 

Upon  the  affidavits  given  in  evidence  on  this  occasion, 
it  does  not  appear  to  me  that  the  Plaintiff  has  been 
guilty  of  any  such  neglect  or  supineness  as  the  De- 
fendant charges  him  with,  in  the  collection  of  outstand- 
ing debts.     There  does  not  appear  to  me  to  be  any 

thing 
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thing  in  the  conduct  of  the  Plaintiff,  in  that  respect,        1841. 
which  can  justify  any  deviation,  on  the  part  of  the  De- 
fendant, from  the  course  of  du^  which  he  ought  to  have 
pursued  towards  his  partner. 

The  transactions  of  partners  with  each  other  cannot 
be  considered  merely  with  reference  to  the  express  con- 
tract between  them.  The  duties  and  obligations  arising 
from  the  relation  between  the  parties  are  regulated  by 
the  express  contract  between  them,  so  far  as  the  express 
contract  extends,  and  continues  in  force ;  but  if  the  ex- 
press contract,  or  so  much  of  it  as  continues  in  force, 
does  not  reach  to  all  those  duties  and  obligations,  they 
are  implied  and  enforced  by  the  law  {a) ;  and  it  is  often 
matter  to  be  collected  and  inferred  from  the  conduct  and 
practice  of  the  parties^  whether  they  have  held  them* 
selves,  or  ought  or  ought  not  to  be  held,  bound  by 
the  particular  provisions  contained  in  their  express 
agreement.  When  it  is  insisted,  that  the  conduct  of  one 
partner  entitles  the  other  to  a  dissolution,  we  must  con- 
sider, not  merely  the  specific  terms  of  the  express  con- 
tract, but  also  the  duties  and  obligations  which  are 
implied  in  every  partnership  contract;  and  upon  the 
evidence  produced  on  the  occasion  of  this  motion,  it 
appears  to  me  that  the  conduct  of  Mr.  Jet/es  has  been 
such  as  to  make  it  Impossible  that  the  business  can  be 
conducted  in  partnership  with  benefit  to  either  party. 
The  neglect  to  account  for  the  50/.  sent  from  Liverpool 
in  August  1840;  the  application  of  the  54/.  received 
from  Mrs.  Eliason  to  the  payment  of  his  private  debts  ; 
the  refusal  to  sign  ofiice  checks,  till  he  had  prevailed  on 
the  Plaintiff  to  sign  a  check  for  his  personal  use ;  the 
refusal  to  sign  a  check  for  the  proctor's  bill,  and  the 
transmission  of  the  proctor's  letter  to  some,  however 

few, 

(a)  Crawthay  v.  CoiUns,  15  Fes.  226. 
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few,  of  the  creditors  of  the  partnership^  widi  a  letter  of 
his  own,  so  expressed  as  to  be  manifestly  injarioiis  to 
the  partnership,  and  his  conduct  as  to  the  556L  re- 
mitted to  the  partnership  for  the  purpose  of  making  a 
specific  payment,  appear  to  me  to  be  all  of  them  in- 
consistent with  the  duty  of  a  partner,  and  of  a  nature  to 
destroy  the  mutual  confidence  which  ought  to  subsist 
between  them.  These  acts,  and  others  referred  to  in 
the  affidavits,  are  not  disproved  or  satisfactorily  ex- 
plained by  the  Defendant;  and  being  such  as,  if  proved 
at  jthe  hearing,  would,  in  my  opinion,  entitle  the  Plain- 
tiff to  a  dissolution,  appear  to  me  to  be  sufficient  to 
entitle  him  to  the  order  for  which  he  now  asks. 

Order  for  injunction  and  receiver  granted. 

Note. — SeeGoodmanv.  WkUcamb,  1  Jae.  ^  W.  589.;  ChafmmL 
V.  Beach,  lb.  594.;  Marthaii  v.  Colmm,  2  Jac.  ^  W.  866.;  Rickardt 
V.  Dttviet,  2  Rum.  4-  M.  547. 


Dec,  2  J. 


ARTHUR  w.  HUGHES 


A  clear  ascer-   rWlHE  testator,  who  was  resident  in  New  South  Walesy 
was  remitted  bequeathed  as  follows :  —  "I  give  and  bequeath  to 

from  abroad      my  brother  Rees  Arthur^  or  in  case  of  his  decease^  or  at 

by  an  executor  »  •     t 

to  a  person  in  his  decease^  to  be  equally  divided  amongst  his  children^  the 

^1^'t*  be-    ^"™  ^^  1200/.     I  do  also  give  and  bequeath  to  my  sister 

tween  the  Mary 

legatees.   The 

Court  determined  the  rights  of  the  legatees,  without  having  a  le^al  personal  repre- 
sentative before  the  Court,  the  consignee  being  a  party  to  ue  suit 

A  testator  resident  abroad,  gave  a  legacy  to  A^  **  or  in  case  of  hu  decease  or  at 
his  decease,  to  be  equally  divided  amount  his  children."  He  gave  other  legacies 
in  similar  terms  to  A,  C,  &c.,  and  he  directed  these  sums  to  be  paid  to  the  above 
persons,  then  residing  in  Walet^  and  he  appointed  executors  in  trust,  to  send  them 
to  the  respective  individuals  within  six  months,  Held,  that  the  parents  tool^ 
pbeolute  interests. 
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MaryArthuTj  the  sum  of  11002.    I  do  also  give  and        1841. 
bequeath  to  my  sister  Jane  Arthur ^  the  sum  of  1100/.       Arthur 
I  do  also  give  and  bequeath  to  my  inster  Ann  Arthur^  «. 

the  sum  of  1 100/. ;  in  case  or  at  the  deaih  of  any  of  my 
said  sisters,  their  respective  sums  to  be  equally  divided 
amongst  their  children.  These  sums  all  to  be  paid  in 
good  and  lawful  money  of  Great  Britain^  out  of  my 
goods  and  chattels  to  the  above  named  persons  now  re- 
siding in  Wales  in  Great  Britain^  and  bom  in  parish  of 
Sanderscfif  county  of  Carmarthen  :  and  lastly,  as  to  all 
the  rest,  residue,  or  remainder  of  my  goods  and  chattek 
of  what  kind  or  nature  whatever,  I  give  and  bequeath 
to  the  Rev.  T%omas  Hassell  and  Stephen  JVilliamSf  whom 
I  do  hereby  appoint  my  sole  executors,  in  trust  to  send 
the  above  named  sums  out  of  the  colony  to  the  respec- 
tive individuals  within  six  months  after  my  death,  of 
this  my  last  will  and  testament" 

Thomas  Hassell  alone  proved  the  will  in  the  Supreme 
Court  of  New  South  Wales,  and  he  set  apart  the  sum  of 
4500/.,  being  the  total  amount  of  the  four  legacies,  and 
remitted  it  to  the  Defendant  Thomas  HugheSf  with 
directions  to  apply  it  to  or  for  the  benefit  of  the  parties 
entitled  to  the  said  legacies  under  the  said  wilL 

The  four  legatees  survived  the  testator,  and  the  ques- . 
tion  was,  whether  they  took  for  life  with  remainder  to 
their  children,  or  absolutely. 

The  stock  had  been  transferred  into  Court 

The  bill  was  filed  by  B£es  Arthur  and  Mary  Arthur 
and  her  husband  against  Thomas  Hughes  and  the  other 
parties  interested;  but  no  personal  representative  of  the 
testator  was  made  a  party  to  the  suit 


Hughes. 
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1841.  Mr.  Pemberttm  and  Mr.  BoU^  for  the  Plaintiffs,  and 

^^^"^"^     Mr.  Sidebattom  in  the  same  interest,  contended  that  the 
Arthur  .  ri-w     i         . 

o.  parents  took  an  absolute  interest.    The  legacies  were  to 

be  paid  "  to  the  above  named  persons  then  residing  in 
Wales,**  and  the  above  named  sums  were  to  be  sent  ^  to 
the  respective  individuals  within  six  months  after  his 
death/'  and  therefore  the  testator  intended  payment  to 
be  forthwith  made  to  the  parents.  They  submitted  that 
it  was  not  necessary  to  have  the  legal  personal  repre- 
sentative of  the  testator  before  the  Court,  as  the  fund 
was  ascertained  and  appropriated. 

Mr.  Faber  having  i^peared  for  the  consignee  of  the 
money  in  Court, 

The  Master  qftlie  Rolls  said,  he  thought  that  suffi- 
cient. 

Mr.  KindersUy  and  Mr.  Heathfield,  contrhj  then  con- 
tended that  the  parents  took  for  life  only,  with  remain- 
der to  their  children,  the  words  **  or  at  his  decease 
&c«"  ought  not  to  be  rejected. 

Mr.  Pemberion,  in  reply. 

Tie  Master  of  t fie  Rolls. 

The  case  is  far  from  clear  from  doubt,  but  on  the 
whole  I  think  the  parents  take  an  absolute  interest. 


CASES  IN  CHANCERY.  509 

1842. 


In  re  LAW.  Jan.  ii,  12, 

IS. 

^I^HIS  was  a  petition  under  the  1  W.  4.  c.  60.    It  A  petition, 
-*•    appeared,  that  in   the  year  18S9,  certain  funds  ilJ%.^%o^ 
were  standing  in  the  names  oF  Joseph  and    Thomas  to  obtain  a 
Price^  and  a  Mr.  Baannan,  as  trustees  of  a  settlement;  d^jt  ^tock 
and  that  the  only  person  beneficially  interested  therein  From  the 
was  an  infant,  whose  father  Francis  Law  had,  under  surviving 
the  terms  of  the  settlement,  a  power  of  appointing  new  |fu«^ees  into 

trustees.  names  of  such 

trustees  and  of 
a  new  trustee 

In   1839,  Mr.  Baaoman^  the  active  trustee,  having  dulyap-       • 
died,  Francis  Law  duly  appointed  George  Law  a  new  ^opeHy  pre- 

trustee  in  his  stead.     Georse  Law.  having  been  ap-  »entedby8uch 

°  .  new  trustee, 

pointed  trustee,  applied  to  Joseph  Price  and  Thomas      Mode  in 

r.  Price  to  concur  in  the  transfer  of  the  stock  in  his  ^]i^^^  *  P*" 

tition  pre- 

name.      A  great  deal  of  discussion   took  place  upon  sented  under 
this,   and  ultimately  Joseph  Price  and   Tliomas  Price  Jiament%y*^" 

refused  to  make  the  transfer  without  an  order  of  the  vl>»ch  the 
-,  Court  denves 

vJourt.  ^  its  jurisdic- 

tion, ought  to 
^  ,  be  intituled. 

In  consequence  of  the  refusal,  this  petition  was  pre- 
sented by  Mr.  George  Law  under  the  authority  of  the 
above  act,  after  the  expiration  of  the  thirty-one  days 
mentioned  in  the  sixteenth  section,  and  prayed  that  a 
person  might  be  appointed  to  transfer  the  stock  into  the 
joint  names  of  the  surviving  trustees  and  Mr.  George  Law. 

The  petition  was  intituled  simply  "  In  the  matter  of 
Lawr 


Mr.  Tinneif  and  Mr.  G.  S.  Law^  in  support  of  the 
petition. 

Mr. 
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1842.  Mr.  Pembertan^  contra^  contended,  first,  that  the  peti- 

^V^^     tion  oairht  to  have  been  intituled  '*  In  the  matter  of  the 

In  re  ® 

Law.         1  W.  4.  c.  60.,  and  in  the  matter  of  the  particular  tnist,^ 
and  not  ^  in  the  matter  of  Lam.^ 

The  Master  of  the  Rolls  sud,  the  petition  had  better 
stand  over  to  inquire  as  to  the  practice. 


Jan.  15.  The  Master  (^the  Rolls. 

I  thought  that  it  was  quite  the  usual  practice,  in 
cases  of  this  description,  to  insert  the  title  of  the  act  of 
parliament,  (a)  I  am  told  that  there  have  been  instances 
in  which  it  has  not  been  done,  and  the  question  having 
been  brought  forward  before  the  Vice-Chancellor  of  £iig^ 
landj  he  has  overruled  the  objection.  However  I  believe 
that  in  almost  all  cases  it  is  done.  There  seems  to  be 
considerable  reason  for  doing  it,  but  having  been  told 
that  the  Vice-Chancellor  of  England  has  over-ruled  the 
objection  when  taken,  I  must  hear  this  petition,  reserving 
the  consideration  of  that  question. 

The  petition  then  proceeded. 

Mr.  Pemberton  then  objected,  secondly,  that  the  re- 
quest ought  to  have  been  made,  and  the  petition  pre- 
sented, by  the  person  beneficially  entitled  to  the  stock, 
and  not  by  a  new  trustee. 

The  Master  of  the  Rolls. 

Several  objections  have  been  unfortunately  raised  to 
this  petition.  The  title  of  the  petition  is  merely  *^  In 
the  matter  of  Lano^**  not  noticing  in  any  way  the  statute 
which  gives  the  Court  the  jurisdiction,  and  not  noticing 

in 

(a)  This  was  always  required  by  Sir  John  Leach  when  M.  R. 
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in  any  way  the  sort  of  business  or  matter  in  which  the        1842. 
petitioner  Mr.  hoem  is  at  all  concerned.    I  hav6  looked     ^^^^^ 
at  the  act  of  parliament,  and  I  cannot  say  that  the         Law. 
Court  has  not  jurisdiction  because  the  petition  is  thus 
headed,  though  it  is  manifestly  quite  contrary  to  what  is 
the  usual  course  of  proceeding,  and  is  besides  very  in- 
convenient   The  convenience  of  stating  upon  the  title 
of  the  petition  the  matter  to  which  the  petition  relates, 
and  the  foundation  of  the  jurisdiction  which  the  Court 
is  to  exercise  in  such  cases,  is  very  manifest.     There  is 
no  suit  or  other  matter  pending  in  which  the  Court 
has  obtained  jurisdiction :  and  it  would,  therefore,  be 
very  convenient  to  state  it,  though,*  as  I  sud  before,  I 
do  not  think  the  Court  has  not  jurisdiction  because  of 
the  omission  in  the  title. 

Mr.  Tinney.     It  is  a  mere  slip. 

The  Master  of  the  Rolls. 

I  take  it  to  be  so,  but  I  think  it  is  a  slip  which  ought 
to  be  corrected ;  and  that  it  would  be  convenient  to  state 
it  as  being  both  in  the  matter  of  the  settlement,  and  in 
tKe  matter  of  the  act  of  parliament. 

The  next  objection  which  is  taken  to  this  petition  is 
this  that  there  is  no  jurisdiction  to  make  a  transfer,  except 
at  the  instance  of  a  person  beneficially  interested.  I 
think  that  there  has  been  a  sufficient  refusal  here,  and  that 
a  refusal  to  the  application  of  a  newly  appointed  trustee 
does  bring  the  case  within  the  act  of  parliament 

The  next  objection  made  is,  that  the  refusal  was  a 
reasonable  refusal,  and  such  a  refusal  as  the  Court 
would  sanction.  [His  Lordship  then  referred  to  the 
circumstances  of  the  case,  and  said,]  I  cannot  say  there 
is  reasonable  cause  for  refusal  in  this  case. 

On 


/■ 
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1842. 


In  re 
Law. 


On  the  whole,  I  think  I  must  make  the  order  which 
is  here  required.  Though  I  think  that  the  petitioner 
is  entitled  to  the  order  without  amending  the  title  of 
the  petition,  yet  it  is  necessary  to  keep  up  a  regular  and 
distinct  mode  of  intituling  these  matters ;  and  the  title 
of  the  petition  ought  therefore  to  be  amended,  and  when 
amended,  let  the  order  be  made  for  the  officer  of  the 
Bank  of  England  to  make  the  transfer. 


Jan.  19. 


WRIGHT  p.  MAUNDER. 


The  forty- 
seventh  sec* 
tion  of  the 
Insolvent 
Debtors  Act 
(1  &  2  Vict, 
e.  110.)  is  di- 
rectory only. 
So  that  al- 
though the 
assignee  does 
not  strictly 
comply  with 
the  manner, 
&c.  of  selling 
real  estate,  as 
directed  by 
the  creditors, 
the  contract  is 
not  void. 


^T^HIS  suit  was  instituted  by  the  assignees  of  an  in- 
solvent debtor,  against  the  purchaser  of  a  portion 
of  the  insolvent's  real  estate,  for  the  specific  performance 
of  his  contract. 

By  the  forty-seventh  section  ot  the  above-mentioned 
act  it  is  enacted,  **  that  the  assignee  or  assignees  of  the 
estate  and  effects  of  any]  such  prisoner,  shall,  with  all 
convenient  speed  after  his  or  their  appointment,  use  his  or 
their  best  endeavours  to  receive  and  get  in  the  estate 
and  effects  of  such  prisoner,  and  shall,  with  all  con- 
venient speed,  make  sale  of  all  such  estate  and  effects; 
and  if  such  prisoner  shall  be  interested  in  or  entitled  to 
any  real  estate,  either  in  possession,  reversion,  or  ex- 
pectancy, such  real  estate,  within  the  space  of  six 
months  after  the  appointment  of  such  assignee  or  as- 
signees, or  within  such  other  time  as  the  said  Court 
shall  direct,  shall  be  sold  by  public  auction,  in  such 
manner  and  ai  such  place  or  places,  as  shall,  thirty 
days  before  any  such  sale,  be  approved,  in  writing 
under  their  hands,  by  the  major  part  in  value  of  the 

creditors 
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creditors  of  such  prisoner  entitled  to  the  benefit  thereof, 
who  shall  meet  together,  on  notice  of  such  meeting 
published  fourteen  days  previous  thereto  in  the  L/mdon 
Gazette^  &c,'' 
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1842. 


Wright 

V. 

Maunder. 


It  appeared,  that  at  a  meeting  of  the  creditors  held 
in  September  1839,  in  pursuance  of  the  requisition  of  the 
above  clause,  it  was  resolved,  that  his  real  estate  should 
be  sold  by  auction  in  two  lots,  by  the  person  and  at  the 
time  and  place  therein  mentioned ;  and  it  was  further 
resolved,  that  there  should  be  one  reserved  bidding  for 
each  of  the  said  lots,  and  that  the  sum  of  325/.  should 
be  the  sum  fixed  for  the  said  reserved  bidding  for  the 
first  of  the  said  two  lots. 


The  assignees  accordingly  caused  the  insolvent's  real 
estate  to  be  put  up  to  sale,  but  without  such  reserved 
bidding;  and  the  Defendant  became  the  purchaser  of 
the  first  lot  for  the  sum  of  310Zi,  being  15/.  less  than 
the  amount  of  the  reserved  bidding  agreed  upon  by 
the  creditors.  The  purchaser,  having  subsequently 
discovered  the  resolution  of  the  creditors  as  to  the 
reserved  bidding,  refused  to  complete  his  purchase, 
unless  the  creditors  sanctioned  the  sale,  at  a  meeting  to 
be  called  for  that  purpose.  In  consequence  of  his  re- 
fusal this  bill  was  filed  by  the  assignees  for  a  specific 
performance. 

Mr.' Pemberton  and  Mr.  Shebbeare,  for  the  Plaintifis. 

The  assignee  is  the  full  legal  owner  of  the  insolvent's 
estate ;  it  is  absolutely  vested  in  him  by  the  act,  and  he 
is  directed  to  receive  and  get  it  in  with  all  convenient 
speed,  and  sell  it;  the  remaining  part  of  the  forty-seventh 
section  of  the  act  is  merely  directory,  and  applies  only 
as  between  the  assignee  and  creditors,  in  the  same  way  as 

Vol.  IV.  Mm  in 
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Wright 

V. 

Maundbr. 


in  Piercy  v,  Roberts  (a),  where  it  was  held,  that  in  a 
suit  by  the  assignees  of  the  estate  of  a  bankrupt  or 
insolvent,  it  is  not  competent  to  the  Defendant  to  object 
that  the  suit  has  been  instituted  without  the  consent  of 
the  major  part  of  the  creditors  as  required  by  the 
bankrupt  and  insolvent  acts. 

The  sale  is  not  invalidated,  though  the  assignees,  if 
they  have  acted  improperly,  will  be  responsible  to  the 
creditors;  the  fact,  however,  is,  that  the  creditors  do 
not  object  to  the  conduct  of  the  assignees- 
Mr.  Kindersley  and  Mr.  Parry  for  the  Defendant. 

The  Defendant  is  a  willing  purchaser,  and  will 
complete  his  purchase,  if  another  meeting  of  the  cre- 
ditors be  called  to  confirm  the  sale ;  he  has  been  ad- 
vised  that  without  such  confirmation  he  will  not  obtain 
a  good  title.  An  assignee  is  simply  a  trustee;  and 
so  he  is  considered  in  the  forty-fifth  section,  which 
vests  the  property  of  the  insolvent  in  his  assignee  or 
assignees  in  trust  for  the  benefit  of  his  creditors.  If  a 
debtor  vested  property  in  a  trustee  upon  trust  to  sell 
as  he  should  direct,  the  sale  would  be  void,  unless  the 
trustee  strictly  followed  the  directions  given.  The  as- 
signee cannot  sell  without  a  previous  meeting  of  the 
creditors  to  approve  of  the  manner  and  place  of  sale.  It 
is  true,  that  in  a  suit  instituted  by  the  assignees,  a  De- 
fendant cannot  object  that  it  is  brought  without  direc- 
tion of  the  creditors;  but  here  a  meeting  of  the  cre- 
ditors has  actually  been  called,  and  the  assignees  have 
acted  in  direct  contravention  of  the  directions  given: 
the  case  is  quite  diflferent. 

The  object  of  the  forty-seventh  section  of  the  act  is 
to  give  the  creditors  a  controul  over  the  sale ;  and  the 

words 
(a)  1  M.  i  K.  4. 
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words  ^*in  such  manner"  indade  the  price  at  which  the 
estate  is  to  be  sold :  the  mode  of  sale,  viz. :  by  auction, 
is  expressly  provided  for. 

If  the  construction  contended  for  by  the  Plaintiffs  be 
correct,  the  assignees  might  take  on  themselves  to  sell 
an  estate  worth  1000/.  for  500/.,  and  the  creditors 
would  lose  the  security  of  the  land,  and  retain  merely 
the  personal  security  of  the  assignees  for  the  deficiency. 

Mr.  Pemberton  in  reply. 

The  words  of  the  act  are  merely  directory.  The 
creditors  are  to  fix  the  manner  and  place  of  sale ;  sup- 
pose they  directed  that  the  sale  shall  be  by  A.  J3.,  at  a 
particular  place  at  one  o'clock  on  a  given  day,  could  it 
be  contended  that  if  A.  JB.  died  in  the  interim,  or  sent 
his  clerk,  or  if  the  sale  were  postponed  till  two  o'clock,  or 
took  place  in  a  neighbouring  room,  that  the  sale  would 
therefore  be  void,  and  that  no  subsequent  confirmation 
could  make  it  valid  ?  There  is  a  great  difference  be- 
tween the  case  of  an  insolvent's  assignee  and  a  trustee 
for  sale.  The  price  is  not  included  in  the  '^  manner" 
of  the  sale.  If  the  words  were  negative,  it  might  be 
difiicult  to  hold  that  they  were  only  directory;  yet 
where  the  question  was  as  to  the  authority  of  the  as- 
signees to  bring  a  suit  without  consent  similar  words 
have  been  held  so. 
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The  Master  of  the  Rolls.  It  is  not  alleged  that 
the  assignee  has  in  any  way  deviated  from  the  resolu- 
tions of  the  creditors,  except  in  one  respect,  which  was 
this ;  the  creditors  directed  that  there  should  be  a  re- 
served bidding  of  325/.,  but  the  assignee  sold  the  pro- 
perty to  the  Defendant  for  310/.  In  this  state  of  cir- 
cumstances, it  is  alleged  by  the  Plaintiffs,  that  the  sale 
was  valid,  and  that  the  contract  which  was  then  entered 

Mm  2  into 
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into  was  a  good  contract,  and  ought  to  be  performed ; 
on  thc^  other  hand,  it  is  alleged  by  the  Defendant,  that 
the  deviation  from  the  directions  of  the  creditors  is  fatal 
to  the  contract ;  and  that  the  contract  was  invalid,  in  con- 
sequence of  there  being  a  deviation  from  the  directions 
contained  in  the  creditors'  resolution,  the  assignee  hay- 
ing sold  for  SIO/.,  when  the  resolution  had  directed  a 
reserved  bidding  at  S25/. ;  this  is  the  only  question  in  dis- 
pute between  the  parties  in  this  cause.  The  question  un- 
doubtedly depends  on  the  nature  and  effect  of  the  enact- 
ments contained  in  the  act  of  parliament.  Is  the  efiect 
of  them  such,  that  any  deviation  whatever  from  the 
resolutions  of  the  creditors,  directing  the  manner  and 
the  place  or  places  of  sale,  is  to  invalidate  the  contract, 
or  is  the  effect  merely  this,  that  the  assignee  is  to  be  re- 
sponsible to  the  creditors  for  such  deviation,  and  that 
the  creditors  are  to  have  relief  against  the  assignee,  per- 
sonally, in  case  the  deviation  has  been  productive  of  any 
injurious  consequences  to  the  estate  ?  Now  considering 
what  has  been  decided  upon  the  other  question  in  the 
case  which  has  been  cited,  and  the  form  and  nature 
of  the  enactments  which  have  been  referred  to  in  this 
case,  it  does  appear  to  me,  that  the  section  in  question 
of  the  act  is  merely  directory,  and  if  the  words  had 
been  much  stronger  than  they  are,  I  do  not  know  whe- 
ther they  would  have  enabled  the  purchaser  to  avoid 
the  contract  which  he  has  entered  into;  but  taking 
them  as  they  are,  merely  a  direction  that  the  assignees 
(whose  principal  duty  is  to  realize  the  property)  should 
sell  in  the  manner  and  at  the  place  directed  by  the 
creditors,  I  cannot  think  that  the  proper  construction  of 
these  words  is  this :  that  if  they  deviate  in  any  way,  even 
in  the  slightest  particular,  such  deviation  is  to  invali- 
date any  contract  they  may  enter  into.  That  the  devi- 
ation here  complained  of  should  invalidate  the  contract, 
one  can  hardly  conceive ;  if  it  were  to  do  so,  the  pur- 
chaser 
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chaser  would,  on  every  occasion  be  entitled  to  call  upon 
assignees  to  shew  that  they  had  strictly  complied  with 
the  minutest  particulars.  But  such  does  not  appear  to  me 
to  be  the  intention  of  the  act  of  parliament,  or 'the  effect 
of  the  words  in  which  the  act  is  expressed. 
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No  doubt  there  may  be  cases  in  which  a  deviation 
may  be  attended  with  such  circumstances,  as  would  in- 
duce a  court  to  say,  that  a  purchaser  shall  not  avail 
himself  of  his  contract ;  because  there  may  be  circum- 
stances from  which  you  must  necessarily  infer  collusion 
between  the  assignee  and  the  purchaser ;  but  in  a  case 
like  the  present,  where  nothing  of  the  sort  is  imputed, 
or  even  suspected,  and  where  the  deviation  is  such  as 
here  took  place,  I  think  there  is  nothing  from  which  I 
can  infer  that  the  contract  is  invalid.  If  the  assignee 
has  misconducted  himself  or  has  not  exercised  a  due 
discretion,  he  remains  answerable.  I  may  observe,  that  I 
am  inclined  to  think  that  the  reserved  bidding  must 
come  within  the  expression,  the  "  manner "  of  selling, 
and  that  therefore  there  has  been  a  deviation  from  the 
manner  directed ;  but  still  the  deviation  is  of  such  a  sort 
and  nature,  that  I  cannot  come  to  the  conclusion  that  it 
invalidates  the  contract.  The  contract,  therefore,  must  be 
performed;  and  there  being  no  other  objection  to  the 
title,  declare  that  the  contract  ought  to  be  performed, 
and  refer  it  to  the  Master  to  approve  of  a  conveyance  if 
the  parties  differ. 

I  do  not  think  I  ought  to  charge  the  Defendant  with 
the  costs  of  the  suit.  This  seems  to  me  to  have  been  a 
new  question;  and  as  there  was  really  a  deviation,  I 
think  I  ought  to  make  the  decree  without  costs. 


Note. — See  Mather  v.  Priettman,  9  Sim,  352.;  and  SidAotham 
V.  Barrington,  tttUi,  110. 
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1842. 


Jan.  2S. 


Practice, 
where  a  itifr- 
jMFiMi  is  served 
on  a  De- 
fendant before 
the  bill  is 
filed,  (the 
cause  not 
being  an  in- 
junction 
cause). 


SALMON  V.  TURNER. 

TN  this  cause  the  subpoena  was  served  on  the  11th, 
^  and  the  bill  was  not  filed  till  two  days  afterwards, 
viz.  on  the  ISth.  The  cause  was  not  an  injunction 
cause. 

Mr*  Kindersley  and  Mv.Halleii  moved  to  discharge 
the  sut^xBna  for  irregularity  with  costs,  on  the  ground 
that  the  subpoena  ought  not  to  have  issued,  until  the 
bill  had  been  filed ;  for  by  the  4  Ann.  c.  16.  it  is  enacted, 
that  no  subpoena  on  the  process  for  appearance  shall 
issue  till  after  the  bill  is  filed  with  the  proper  officer, 
and  a  certificate  thereof  brought  to  the  subpoena  office, 
except  in  cases  of  bills  for  injunctions  to  stay  waste,  or 
stay  suits  at  law  commenced. 

Mr.  Pemberton^  contrd. 


The  Master  of  the  Rolls.  Where  a  party  is  served 
with  a  subpoena  before  the  bill  filed,  I  thought  the  prac- 
tice was,  that  he  goes  to  the  Six  Clerks'  Office,  and  find- 
ing no  bill  on  the  file,  he  is  entitled  as  of  course  to  a 
subpoena  for  the  costs,  (a)  I  never  knew  of  such  an  ap- 
plication as  the  present. 


The  case  stood  over  until  the  next  seal;  and  the  Plain- 
tiff (as  I  have  been  informed)  conceiving  his  proceeding 
to  be  irregular,  abandoned  the  motion. 

(a)  Bmde^  77. 
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1842. 


SHEFFIELD  v.  SHEFFIELD.  Jan.  as. 

npHIS  bill  was  filed  in  the  Exchequer,  and  the  De-  In  an  Ex- 

fendant  having  answered,  obtained  an  order  nisi  to  the^ladndff 
dismiss  the  bill  for  want  of  prosecution,  whereupon  the  aft?'  an  order 
Plaintif]^  on  the  17th  of  April  1841,  filed  a  replication,  gied  his  re-    ' 
since  which,  no  proceeding  had  been  taken  on  the  part  P^*cation  and 

of  the  Plaintiff.  further  steps. 

Held,  that  it 
was  reasonable 
By  the  5  Vict»  c.  5*  s.  2.,  the  suits  in  the  Exchequer  that  the  Ex- 
were  transferred  to  the  Court  of  Chancery,  there  to  be  Uc^sh^ou^™^ 

carried  on  and  prosecuted,  and  dealt  with,  and  decided,  now  be  ap- 
j.  ,  .        r  I       ^  .      •  P"C"  'o  this 

according  to  the  practice  of  that  Court,  in  the  same  man-  case,  in  regard 

ner  in  every  respect  as  if  such  suits  and  matters  had  been  J?  **J???*^""S 
originally  commenced  in  the  said  Court  of  Chancery;  wantofpro- 
and  it  was  provided,  that  in  case  it  should  appear  to  the  *®^'*'*^"' 
Court  of  Chancery  to  be  just  and  expedient,  that  any 
suit  or  suits,  matter  or  matters,  so  transferred  to  the  said 
Court  of  Chancery,  should  be  wholly  or  partially  car- 
ried on,  according  to,  or  regulated  by  the  then  present 
practice  of  the  Court  of  Exchequer,  or  that  any  question 
or  questions  arising  in  the  same  suit  or  suits,  matter  or 
matters,  should  be  decided  with  reference  to  the  then 
present  practice  of  the  said  Court  of  Exchequer,   it 
should  be  lawful  for  the  said  Court  of  Chancery  to 
make  such  order  or  orders  in  relation  thereto  as  to  the 
said  Court  of  Chancery  shall  seem  meet. 

It  was  now  moved,  on  behalf  of  the  Defendant,  that 
the  Plaintiff's  bill  might  stand  dismissed  out  of  this 
Court  for  want  of  prosecution,  with  costs,  unless  the 
Plaintiff  should  appear  upon  such  motion,  and  should 
undertake,  according  to  the  late  practice  of  the  Court 

Mm  4i  of 


520  CASES  IN  CHANCERY. 

1842.       of  Exchequer  in  equity,  to  examine  his  witnesses  in 
Su^vFEUi    ^®  vacation,  and  bring  his  cause  to  a  hearing  in  next 
V.  Easier  term,  not  being  hindered   by   the  Defendant, 

HBFFiELD.  ^^j  ^^^  pubUcatiou  should  pass  on  the  first  day  of 
next  Easier  term ;  and  in  default  of  the  Plamtiff  ex- 
amining his  witnesses,  and  bringing  his  cause  to  a 
hearing  as  aforesaid,  then  that  the  Pldntiff's  bill  should 
stand  dismissed  with  costs  without  further  motion,  (a) 

Mr.  Heaihfieldj  for  the  motion,  argued  that  this  case, 
being  after  replication,  did  not  come  within  the  General 
Orders  of  the  Court  of  Chancery  of  1828.  And  that  if 
the  Chancery  practice  was  to  prevail  in  this  case^  it  would 
be  necessary  for  the  Defendant  to  dismiss  the  bill  under 
the  old  Chancery  practice,  whereby  more  than  a  year 
would  elapse  before  the  Defendant  could  be  relieved 
from  this  suit.  He  urged  that  this  was,  therefore^  a 
proper  case  for  acting  according  to  the  Elxchequer 
practice,  as  was  asked  by  this  motion. 

The  Plaintiff  did  not  appear. 

The  Master  ^  ihe  Rolls  thought  the  application 
reasonable,  and  made  the  order. 

(a)  2  Fowler^  29. 
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1842. 

PARSONS  V.  GROOME.  Jan.  39. 

I^TR.  MOGERS9  on  an  application  for  a  stop  order,  The  assignor, 

^  ■*-  suggested  that  it  was  now  unnecessary  to  serve  to^tfcS  cause^ 

the  assiffnor,  who  was  a  party  to  the  cause,  as  the  ""«*»  under 

11         ^    ^     ..             /%    ,.              .  the  General 

general  order  of  Apnl  1841  (a)  directs,  that  persons  Order  of  April 

applying  for  stop  orders  should  not  be  required  to  serve  J^^^^'^jji, 

the  petition  upon  the  parties  to  the  cause ;  but,  the  petition 


The  Master  of  the  Rolls  said,  he  considered  it 
necessary  to  shew  the  assignment,  and  that  the  assignor 
had  an  interest;  and  that  the  assignor  ought  to  be 
served  with  a  petition  presented  by  the  assignee  alone. 

.  (a)  Ord.  Can.  161. 


for  a  stop 
order. 


READ  V.  SMITH.  Feb.  i.  s. 

nPHE  question  was  whether,  under  the  circumstances.  The  forty- 
-■"    a  creditor  was  entitled,  under  the  47th  Order  of  J^j^'^J'**" 
August  1841  (a),  to  have  the  costs  of  establishing  his  I84i  is  ap- 
debt.     By  that  Order,  «  A  creditor  who  has  come  in  t^^^  ^^^^ 
and  establbhed  his  debt  before  the  Master,  under  a  the  debts 
decree  or  order  in  a  suit,  shall  be  entitled  to  the  costs  of  the  consider- 
so  establishing  his  debt"  "^^^  of  ^^e 

^  J.    Master,  and 

^^  established 
(a)  Ord.  Can.  177.  n.  (a).  before  him, 

the  costs  may 
be  added  to  the  debts,  and  included  in  the  report.    It  is  not,  however,  applicable 
to  cases,  in  which  either  the  Master  has  reported  upon  tlie  debts,  or  the  proceedings 
are  in  such  a  state  that  he  cannot  open  them  for  the  purpose  of  adding  the  costs  to 
the  debt. 

Where  a  creditor  had  established  his  debt,  and  the  Master  had  issued  his  warrant 
on  preparing  his  report  previous  to  the  orders  of  Auguti  1841  coming  into  opera- 
tion, but  made  his  report  after  that  period,  held  that  the  creditor  was  not  entitled  to 
his  costs  under  the  forty-«eventh  order. 
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1842.  It  appeared  that  the  creditor  had  proved  his  debt, 

and  that  the  Master  had  issued  his  shew-cause  warrant, 
and  the  warrant  on  preparing  his  report,  previous  to  the 
Orders  oi  August  1841  coming  into  operation  (26th  No^ 
vember  1841);  but  the  Master  made  hb  report  subse- 
quent to  that  time. 

Mr.  Bacon  contended,  that  the  creditor  was  entitled 
to  have  his  costs  of  establishing  his  debt  added  to  his 
debt;  for,  by  the  51st  Order  of  August  1841,  it  was 
ordered,  **  That  the  foregoing  orders*  shall  take  effect 
as  to  all  suits,  whether  now  depending  or  hereafter  com- 
menced on  the  last  day  of  Michaelmas  term  1841,"  so 
that  the  orders  were  retrospective.  The  47th  Order  in 
terms  applies  to  all  cases  in  which  a  creditor  ^^has**  come 
in  and  established  his  debt. 

Mr.  Pemberton  and  Mr.  Little^  contra.  The  effect 
of  the  construction  contended  for,  would  be,  to  give  to  all 
creditors,  however  long  ago  they  may  have  proved  their 
debts,  the  costs  of  proving,  even  to  those  who  have  re- 
ceived payment ;  and  the  Master  would,  in  all  cases,  be 
compelled  to  review  his  report  as  to  every  debt.  This 
cannot  have  been  the  intention  of  the  framers  of  the 
Orders.  Again,  it  would  be  impossible  to  ascertain  the 
amount  of  the  costs :  for,  by  the  67fh  Order  of  April 
1828  (a).  It  was  ordered  that  the  Master  shall  not  re- 
ceive further  evidence  as  to  any  matter  depending  before 
him,  after  issuing  the  warrant  on  preparing  his  report. 
It  would  be  necessary  to  have  further  evidence  to  enable 
the  Master  to  tax  the  costs,  and  which  the  Master  is  by 
this  general  Order  prevented  receiving.  The  Word  "has** 
in  the  47th  Order  must  be  read  ^*  shall,"  otherwise  it  will 
not  apply  to  future  cases  which  were  evidently  those  in- 
tended. 

(a)  Ord.  Can.  26. 
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tended.  They  referred  to  a  case  of  Spencer  v.  Butler  1842. 
before  V.  C.  Wigramj  December  Sth,  1841,  in  which 
his  Honor  held,  that  a  creditor  who  had  proved  his 
debt  previous  to  the  Orders  of  Augusi  1841  coming  into 
operation,  is  not  entitled  to  interest  thereon  under  the 
46th  Order. 

Mr.  Bacon  in  reply.  The  Master  requires  no  further 
evidence,  in  order  to  tax  the  costs.  It  is  unnecessary  to 
argue  whether  the  Order  is  retrospective  in  a  case  where 
the  matter  has  been  finally  settled,  and  when  the  Master 
must  open  his  report ;  here,  the  matter  was  open  until 
the  Master  had  made  his  report,  which  was  not  done 
until  after  the  Orders  had  come  into  operation. 

T^e  Ma'ster  of  the  Rolls  said,  he  would  make  in- 
quiry as  to  what  had  been  done  in  the  other  case. 


The  Master  of  the  Rolls.  Feb.  a. 

The  question  reserved  is,  whether  the  creditors  who 
have  established  their  debts  in  this  cause,  are,  under  the 
47th  of  the  Orders  of  August  last,  entitled  to  the  costs 
of  establishing  them ;  and  it  appears  to  me  that  they  are 
not,  because,  at  the  time  when  the  Orders  came  into 
operation,  the  state  of  the  proceedings  in  the  Master's 
oflBce  was  such,  that  the  Master  was  precluded  from 
receiving  any  new  charge  or  evidence.  I  think  that 
the  Order  is  applicable  to  all  cases,  hi  which,  the  debts 
being  under  the  consideration  6f  the  Master  and  esta- 
blished before  him,  the  costs  may  be  added  to  the  debts 
and  included  in  the  report ;  and  that  it  is  not  applicable 
to  cases  in  which,  either  the  Master  has  reported  upon 
the  debts,  or  the  proceedings  are  in  such  a  state,  that 
he  cannot  open  them  for  the  purpose  of  adding  the  costs 
to  the  debt 
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Jan.  22. 24,  GREEN  V.  MAITLAND. 

Feb.  10. 

A  consignor  '^U^B^  KINDEBSLEY  and  Ux.BoUj  for  the  De- 
rhMed^JiSds  fendants  Messrs.  MaUland,  moved  to  dissolve  the 

on  account  injunction  obtained  in  this  case;  first,  on  the  ground 

risk  of  hbcor-  that  the  Plaintiffs  had  suppressed  material  &cts  on  ob- 

respondcn^  ^j^^j^g  j^.  j^j^  secondly,  on  the  merits. 

them  to  the 

earner,  has  no       There  was  a  cross  motion  for  a  Receiver, 
ngnt,  by  rea- 
son of  a  va- 

ac?ountf  *^        Mr.  Geoige  Turner  and  Mr.  Zrtwn,  for  Gibbes,  Bright 

between  him      and  Co.  , 

and  his  cor- 
respondent, or 

of  a  disagree-        M^.  Pemberton  and  Mr.  Prior^  for  the  Plaintiffs, 
ment  between 

them,  to  de- 

Sutv  and    "        '^'^^  cuTcumstances  of  the  case  are  fully  stated  in  the 

deliver  them     judgment  of  the  Court, 
to  another 
person ;  and  a 

fcl^/if- '"*         The  Master  of  the  Rolls. 

from  the  con-  •' 

nodce  of  the         ^"  ^^  ^^^  ^  hdcve  read  the  affidavits  and  the  answer 

circumstances,  ©f  Robert  Forsuth  Maitland.    There  are  two  motions, 

18  subject  to  ... 

the  rights  of     one  to  dissolve  an  injunction  which  was  bbtained  ex 

the  coi^  partey  the  other  is  a  motion,  made  upon  notice,  by  the 

Plaintifis,  for  the  appointment  of  a  receiver;  and  having 
regard  to  the  allegations  and  evidence  upon  which  the 
motion  to  dissolve  the  injunction,  and  the  opposition  to 
the  appointment  of  a  receiver  are  founded ;  considering 
also  the  situation  of  Messrs.  Gibbes^  Bright  and  Co., 
and  the  knowledge  which  they  appear  to  have  pos- 
sessed, at  the  time  when  they  became  interested  in  the 
cargo  of  the  Jamaica^  I  am  of  opinion,  that  the  order  to 
be  made  on  this  occasion  depends  upon  the  merits,  as 

they 
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they  appear  ia  the  evidence  now  before  mei  between 
the  Plaintiffs  and  the  Messrs.  MaitlaruL  I  do  not  think 
that  Messrs.  Gibbes^  Bright  and  Co.  can  be  considered 
as  purchasers  for  valuable  consideration  without  notice 
of  the  transactions  between  the  Plaintiffs  and  Messrs. 
Maitland;  or  that  the  injunction  was  so  obtained,  as 
under  the  circumstances  of  this  case  to  deprive  the 
Plaintiffs  of  their  right  to  maintain  it,  if  there  are  suffi- 
cient merits  proved. 
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Green 

V. 

Maitland. 


The  case  is  as  follows :  —  In  and  before  August  1841, 
the  Plaintiffs  carried  on  business  in  London^  under  the 
firm  of  Greerij  MeareSj  and  Richards.  The  Defendants, 
Robert  Forsyth  Maitland  and  Edward  Maitland^  carried 
on  business  as  merchants  in  London^  and  at  Montreal 
and  QuebeS  in  Canada,  under  the  firm  of  R*  F.  Mait- 
land and  Co.,  the  Defendant  22.  F.  Maitland  being  the 
partner  resident  in  London, 

Various  dealings  had  taken  place  between  the  two 
firms.  Amongst  other  transactions,  the  Defendants 
the  Maitlands  had,  on  account  of  the  Plaintiffs,  pur- 
chased and  paid  for  the  cargo  of  a  ship  called  the  Wil' 
Ham  SaUhouse,  in  respect  of  which  there  was  some 
arrangement  that  the  Plaintiffs  should  accept  bills  for 
the  Maitlands  to  the  amount  of  2000il,  and  the  Mait' 
lands  had  placed  in  the  hands  of  the  Plainti£&  bills 
amounting  to  about  3500/.,  which  the  Plaintiffs  were 
to  get  discounted,  on  the  account  and  for  the  use  of 
the  Maitlands* 


In  the  month  of  September  1841,  the  Plaintiffs  al- 
leged, that  the  Maitlands  were  greatly  indebted  to 
them;  and  on  the  8th  of  September^  the  first  letter 
relating  to  the  transaction  in  respect  of  which  the  pre- 
sent dispute  arose,   was  written  by  the  Plaintiffs  to 

Edward 
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Green 


184>2.        Edward  MaiOand  in  Canada.    The  Plainti£&  were  the 
owners  of  a  ship  called  the  ChevereUy  which  they  were 
V.  about  to  send  to  Canada  for  a  cargo  of  floor,  and  the 

Maitland.    y^^^  ^^    expressed  as    follows :  —  «« Per  CkeverelL 

The  above  vessel  belonging  to  ourselves,  leaves  us  this 
day  for  Quebec,  where  it  has  been  arranged  with  your 
senior,  that  she  shall  load  a  cargo  of  flour  (of  Canada 
fine  flour),  perfecdy  sweet  and  sound,  which  we  request 
may  be  put  on  board  with  all  possible  dispatch.  In 
giving  you  this  order,  we  do  not  limit  you  at  all  as  to 
the  price  you  are  to  pay,  but  we  trust  that  it  will  be 
purchased  on  the  most  favourable  terms,  ruling,  at  the 
time  you  receive  thb  order."  And  after  desiring  the 
vessel  to  be  loaded  with  timber,  if  flour  could  not  be 
procured,  the  letter  proceeded :  —  "  We  refer  you  for 
all  other  particulars  relating  to  this  transaction  to  your 
Rcbert  Forsyth  Maitland,  with  whom  we  have  con- 
cluded the  arrangements,  and  you  will  please  advise  us 
in  due  time  as  to  insurance,"  &c. 

The  communication,  made  to  Edward  Maitlatid  by 
Robert  Eorstfth  Maitland  on  the  subject,  is  dated  the 
18th  of  September,  and  is  as  follows:  —  '<  Green  and 
Co.  have  ordered  a  full  cargo  of  Canada  fine  sweet 
flour  by  the  Chevereli,  and  I  hope  you  will  be  able  to 
purchase  it  at  credit  What  Green  suggests  is  this, 
that  you  shall  value  on  them  for  the  account  of  the 
.  cargo^  per  William  Salthouse,  in  drafts  hot  less  than 
ninety  days'  sight ;  and  with  the  proceeds  you  can  pur- 
chase the  cargo  ordered.  The  great  difficulty,  I  ap- 
prehend, is  your  being  able  to  negotiate  the  bills,  un- 
less you  do  so  through  Dunscomb  or  some  other  friend. 
Green  and  I  wish  particularly  that  you  do  not  make 
any  draft  on  Green,  Meares,  and  Richards  on  account 
of  the  cargo  per  Chevereli,  we  having  promised  Meares, 
to  keep  him  in  humour,  that  this  shipment  is  to  come 

as 
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as  a  remittance  by  Green,  who  will  see  your  drafts  in 
order  for  the  cargo  per  William  SaltAouse"  &c.  From 
this  letter  it  is  apparent  that  the  intention  of  the  parties 
to  the  arrangement  was,  that  the  shipment  by  the  CAe* 
verett  was  to  come  as  a  remittance,  and  that  the  Plain- 
tiff, Mr.  Green,  in  connection  with  the  shipment, 
agreed,  that  he  would  see  the  drafts  in  order  for  the 
cargo  by  the  William  Salthouse. 


1842. 


Green 

V, 

Maitland. 


It  does  not  appear  what  were  the  circumstances 
which  gave  rise  to  this  particular  arrangement;  what 
were  the  difficulties  which  had  arisen  respecting  the 
draftis  for  the  cargo  by  the  William  Salihouse,  or  why 
seeing  those  drafts  in  order,  was  connected  with  the  in- 
tended shipment  by  the  CAeverelL  But  the  arrange-^ 
ment  between  the  Plaintiffs  and  Robert  Forsyth  Mait-^ 
land  seems  to  have  been,  that  the  shipment  by  the 
Ckeverell  should  come  as  a  remittance,  and  that  the 
drafts  for  the  cargo,  per  William  Salthouse,  should  be 
duly  attended  to. 


The  order  appears  to  have  been  accepted  upon  the 
terms  agreed  upon  by  Edward  Maitland,  who,  on  the 
28th  of  October  1841,  wrote  to  the  Plaintifis  as  fol- 
lows :  —  **  We  last  addressed  you  on  the  27th  of  Sep' 
tender;  and  by  last  steamer,  we  had  the  pleasure  of 
writing  a  few  lines  to  your  Mr.  Green^  whom  we  re- 
quested to  inform  you,  that  we  had  received  your  much 
esteemed  favour  of  the  8tli  of  September,  advising 
having  despatched  to  our  address  at  Quebec  your  ship 
the  ChevereU,  to  load  a  cargo  of  flour  for  your  account 
and  risk;  and  we  have  to  assure  yon,  that  it  has  re- 
ceived our  most  particular  attention.''  He  then  states 
his  regret  that  the  ChevereU  had  not  arrived,  and  fiirther, 
that  he  had  made  certain  purchases  in  execution  of  the 
order,  and  he  then  proceeds :  — "  When  we  last  ad- 
dressed 
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Green 

V, 

Maitland. 
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dressed  you,  we  stated,  that  we  did  not  propose  drawing 
on  you  for  the  W.  &'s  cargo :  we  however  had  cause  to 
alter  this  determination,  and  have  now  to  beg  your 
honour  to  following  drafts  at  ninety  days'  &vour. 
Alexander  Simpson*^  And  he  then  states  the  particulars 
of  drafts  to  the  amount  of  2000/. 


This  letter  shews,  what  is  confirmed  by  other  cir- 
cumstances, that  some  doubt  or  question  had  been 
made  whether  Maitland  should  draw  for  the  2000/.  for 
the  WiUiam  SaUhouse^s  cargo,  and  that  the  drafts  were 
drawn  pursuant  to  the  arrangement  between  the  Plain- 
tiffs and  R.  F.  Maitland.  By  a  letter  of  the  same  date, 
Edward  Maitland  desired  his  partner  in  England  to 
take  care  that  the  bills  were  accepted  on  presentation, 
and  in  a  few  days  afterwards  (2d  of  November),  after 
noticing  the  bill,  he  expressed  himself  thus :  *^  which 
you  will  of  course  see  protected  on  presentation  against 
cargo  of  fT.  &'• 


It  is,  I  think,  apparent,  that  the  acceptance  of  the 
2000/.  bills,  though  to  be  set  off  or  brought  to  account 
against  the  cargo  of  the  fViUiam  SaUhouse,  and  however 
depending  upon  former  arrangements  between  the  par- 
ties, was  agreed  to  or  undertaken  by  Mr.  Green,  in 
consideration  of  the  intended  execution  of  the  order  of 
the  8th  of  September,  for  the  shipment  of  a  cargo  of 
flour  by  the  CkevereU. 

There  is  some  obscurity  about  the  transaction :  some 
reason,  perhaps,  to  think,  that  something  which  passed 
between  Mr.  Green  and  Mr.  Robert  F.  Maitland  was 
not  fully  communicated  at  the  time  to  Mr.  Meares,  who, 
for  some  reason,  was  to  be  kept  in  humour ;  but  upon 
the  face  of  the  letters  themselves  the  agreement  seems 
to  be  such  as  I  have  stated. 

The 


Maitland. 
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The  CheoereU  not  having  arriyed  in  Canada^  Edward       1842. 
Maitland  to  some  extent,  executed  the  Plaintiff'  order      ^^'^^ 
for  a  cargo  of  flour,   by  shipping  it  on  board  the  v. 

Jamaica  ;  and  by  a  letter  dated  the  17th  day  of  Naoem^ 
bar  184],  addressed  by  him  to  the  Plaintiffs,  he  ex- 
pressed himself  thus :  *^  After  having  given  your  vessel 
three  days  longer^  ere  making  any  decided  move,  we 
secured  freight  on  board  the  Jamaica^  for  your  port, 
and  the  flour,  1265  barrels,  leaves  the  place  for  Quebec 
to-night,  and  we  hope  she  will  get  away  from  Quebec  on 
the  22d  or  2Sd«  The  cost  of  this  flour  will  be  about 
2d00/.  currency,  on  board  at  Quebec^  or  about  1900/. 
sterling :  you  will  therefore  effect  such  insurance  on  the 
shipment  as  you  may  think  necessary  for  your  own 
safety  &c/'  On  the  2  Sd  of  Naoember^  Edward  MaiU 
land  wrote  another  letter  to  the  Plaintiffs,  confirming 
his  letter  of  the  17th  of  the  same  month  (a),  and  further 
stating  as  follows :  —  *'  Our  Quebec  house  write  us  that 
they  do  not  think  the  Jamaica  can  get  away  before  the 
24th  or  25th,  so  be  governed  accordingly ;  we  shall  in- 
close invoice  and  bill  of  lading  in  our  next." 

At  the  time  when  these  letters  were  written,  Edward 
Maitland  having  purchased  the  flour,  pursuant  to  the 
order  and  his  own  letter  of  the  28th  of  October^  for  the 
account  and  risk  of  the  Plaintifis,  had  placed  it  on  board 
the  Jamaica,  at  the  risk  of  the  Plaintiffs ;  the  voyage 
was  to  be  performed  at  their  risk,  and  they  were  ad- 
vised to  effect  insurance,  and  informed  that  the  invoice 
and  bills  should  be  enclosed  in  their  next  letter.  Under 
these  circumstances,  the  Plainti£&  had  the  strongest 
reason  to  think,  that  the  flour  was  shipped  and  delivered 
to  the  master  of  the  Jamaica  for  their  use,  and  that  the 
property  was  theirs. 

In 
(a)  Receiyed  the  isth  December. 

Vol.  IV.  N  n 


530  CASES  IN  CHANCERY. 

1843.  In  the  mean  timet  disputes  had  arisen  between  the 

^"^"^^'^"^    Plaintiflk  and  Robert  Forsyth  Maitland,  respectuag  the 
V.  accoant  between  the  two  firms;   and  the  Defendant 

Maitland.  j^  jp  Maitland  says,  that  the  PlamUffi  had  intunated 
an  intention  to  refuse  accepting  the  expected  drafts  on 
them  for  20001^  on  account  of  the  cargo  per  WUUam 
SaUhousey  and  also  threatened  proceedings  in  bank- 
ruptcy; and  to  avert  such  proceedings,  the  Defendant  B. 
F.  Maitland  assigned  to  the  Plaintifis  certain  property 
by  way  of  security,  and  entered  into  certain  covenants, 
and  in  consideration  thereof,  the  Plaintifi  agreed  to 
take  up  certain  bills  with  their  own  money,  and  that  on 
receiving  certain  remittances,  they  would,  when  pre- 
sented, accept  a  draft  in  favour  of  the  Maitlands  for  the 
sum  of  2000/. 

The  instruments  by  which  this  arrangement  was  car- 
ried into  eflect,  were  dated  the  1 1th  o(  November  ;  after 
which  day  the  Plaintifis  accepted  the  bills  drawn  by 
Edward  Maitland  for  2000/.,  on  account  of  the  cargo 
per  William  SaUfumse. 

The  Plaintiffi  allege  that  they  accepted  these  bills  on 
the  credit  of  the  fiour  intended  to  be  shipped  by  the 
ChevereUi  and  which  was  in  fact  shipped  by  the  Jamaica. 
The  Defendant  IL  F.  Maitland  says,  that  they  were  ao* 
cepted  on  the  credit  of  the  security  given  by  the  deeds 
of  the  11th  of  November.  I  do  not,  at  present  and  upon 
the  evidence  now  before  me,  see  any  reason  to  think, 
that  the  arrangement  made  in  November  was  intended  to 
supersede  the  order  for  the  fiour,  or  to  alter  the  ar- 
rangement, under  which  the  order  was  given ;  although 
the  Plaintifis  might,  in  the  month  of  November  and  with 
reference  to  the  state  of  the  accounts,  think  it  proper  to 
demand  and  obtain  some  further  security. 

Notwithstanding 
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Notwithstanding  this  arrangement  made  in  November^        1842. 
the  state  of  accounts  between  the  two  firms  has  con-     ^q^^^ 
tinned  to  be  a  subject  of  dispute ;  and  yarious  complaints  v. 

are  made  by  the  Defendant  IL  F.  Maitlaud^  as  to  the 
conduct  of  the  Plaintiffs,  in  respect  to  the  bills  to  the 
amount  of  35002*9  which  the  Plainti£&  were  to  get  dis- 
counted for  the  Maitlandsj  and  in  respect  of  other 
matters.  Mr.  J5.  Maitland  appears  to  have  been  dis- 
satisfied with  the  conduct  of  the  Plaintiffs,  and  to  have 
disapproved  of  the  transaction  relating  to  the  intended 
shipment  of  flour,  by  the  CkeverelL  He  thought  it 
necessary  to  use  great  caution,  which  might  have  been 
perfectly  proper,  if  openly  and  fairly  done. 

As  I  have  stated,  he,  on  the  17th  of  November  1841, 
wrote  to  the  Plaintiffs,  and  told  them  to  effect  such  in- 
surance as  they  might  consider  necessary  for  their  own 
safety,  and  in  a  letter,  dated  the  SSd  of  November,  he 
said  they  should  enclose  invoice  and  bill  of  lading  in 
their  next ;  leaving,  therefore,  the  Plaintiffs  to  expect, 
that  the  bill  of  lading  would  be  made  out  and  delivered 
to  them ;  but  on  the  same  17th  of  Naoember^  in  a  letter 
to  his  partner,  and  without  giving  the  Plaintiffs  any 
warning  or  notice,  he  expressed  himself  as  follows :  — 
*^  I  shall,  for  your  government,  make  out  the  bills  of 
lading  to  order,  and  they  will  be  sent  to  you  to  hand 
over.  I  take  this  precaution,  in  case  any  unpleasantness 
has  occurred,  in  which  you  can  command  the  desti- 
nation of  the  parcel,  and  in  this  case,  see  to  the  insur- 
ance, as  they  might  omit  to  cover  it"  And  although, 
in  his  letter  to  the  Plaintiffs  of  the  SSd  of  November,  he 
had  given  reason  to  expect  that  his  next  letter  to  them 
would  enclose  the  invoice  and  bill  of  lading,  yet,  in  fact, 
his  next  letter  to  the  Plaintifis  was  itself  enclosed  in  a 
letter  addressed  to  his  partner,  dated  the  26th  of  Novem^ 
ber,  in  which  he  expresses  himself  as  follows :  —  *'  I 
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now  enclose  a  letter  for  G.  M*  and  R^  open  for  yoar 
perusal,  enclosing  invoice  of  the  flour  per  Jamaica^ 
which  you  will  seal  and  deliver,  if  all  b  going  on  com- 
fortably with  them ;  and  if  not,  you  can  retain  it  as  well 
as  the  bill  of  lading  sent  from  Quebec  by  ship,  and  by 
this  ship  blank  indorsed  to  you,  which  you  can  also 
hand  over  if  you  see  proper.  The  amount  due,  in  cash, 
here  on  the  ^2d  o{  NavembeTf  is  2298/.  17s.  ll^f.  cur- 
rency, or  1889/.  105.  IdL  sterling." 


The  bills  of  lading  arrived  in  the  month  of  December 
1841.  llie  ship  Jamaica  arrived  with  its  cargo  on  the 
1st  of  January  1842.  R.  F.  Maitland  and  Co.  indorsed 
the  bill  of  lading  to  the  Defendants  Gibbes^  Bright  and 
Co.,  under  circumstances,  which  appear  to  me  to  make 
it  necessary  to  impute  to  them  a  knowledge  of  the  trans- 
actions between  the  Plaintiffs  and  Maitland  and  Co. 
They  were  informed  of  circumstances,  which,  in  my 
opinion,  were  sufficient  to  shew  the  interest,  and  the 
full  extent  of  the  interest,  which  the  Plaintifis  had  in 
the  flour.  The  Plaintiffs  filed  their  bill  on  the  5th  of 
January  J  and  obtained  the  injunction  which  it  is  now 
sought  to  dissolve. 

The  question  is,  whether,  under  the  circumstances,  it 
is  clear  that  Messrs.  Maitland^  by  sending  the  bill  of 
lading  to  order  and  indorsing  it  to  them,  were  enabled 
to  give  to  Messrs.  Gibbes,  Bright  and  Co.  a  title  to  the 
cargo ;  and  I  am  of  opinion  that  I  cannot  come  to  that 
conclusion. 


The  cargo  was  purchased  for  the  Plaintifis  by  A&ii/- 
land  and  Co.,  who  accepted  and  executed  the  order, 
and  instructed  the  Plaintiffi  to  insure  for  their  own  pro- 
tection. It  is  admitted  that  no  circumstances,  entitling 
the  Messrs.  Maitland  to  stop  the  goods  in  transitu^  have 

occurred ; 
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occurred;  there  is  no  bankruptcy  or  insolvencj  of  the        1842. 

Plaintiffs,  but  disputes  have  occurred  between  the  firms     ^^^^"^^^^ 

as  to  the  state  of  the  accounts  between  them.  «. 

Maitland. 

If  the  state  of  the  accounts  is  material  in  the  con- 
sideration of  the  question  between  the  parties,  they 
must  be  taken  before  the  question  can  be  determined. 

No  instance  has  been  cited,  in  which  the  consignor  of 
goods,  having  purchased  them  on  account  and  risk  of 
bis  correspondent,  and  having  undertaken  the  duty  of 
consigning  them  to  the  person  on  whose  account  and 
risk  the  purchase  was  made,  and  having  given  notice  of 
their  delivery  to  the  carrier,  has  been  held  entitled,  by 
reason  only  of  the  variations  of  a  general  account  be- 
tween the  partners,  or  of  circumstances  uDpleasant  or 
uncomfortable  taking  place  between  them,  in  the  ab- 
sence of  insolvency,  to  depart  from  the  duty  which  he 
had  undertaken,  and  deliver  the  goods  to  another 
person. 

I  apprehend  that  there  may  be  circumstances,  in 
which  the  purchaser  may  not  acquire  an  absolute  pro- 
perty in  the  goods  which  have  been  shipped  on  his 
account  and  risk ;  there  may  still  be  some  condition  to 
be  performed,  some  act  to  be  done,  without  which,  ac- 
cording to  the  dealing  between  the  parties,  the  pur- 
chaser may  not  be  entitled  to  have  the  goods  actually 
delivered'  to  him.  But,  in  such  a  case,  the  nature  of 
the  condition  and  the  right  to  require  its  performance 
ought  to  be  shewn  by  contract,  or  to  appear  from  the 
circumstances. 

As  this  case  appears  upon  the  evidence  now  before 
me,  I  do  not  find  any  sufficient  reason  to  conclude,  that 
the  Maitlands  were  entitled  to  impose  any  condition  on 
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the  delivery  of  the  flour  to  the  Plaintiffs,  and  it  appears 
to  me  that  the  injunction  must  be  continued  till  the 
right  can  be  determined. 


Jan,  31. 
Feb,  1.8.  16. 

The  master  of 
a  ship  is  bound 
to  employ  his 
whole  time 
and  attention 
in  the  service 
of  his  em- 
ployer, and 
Merabhy  that  a 
custom  allow- 
ing such  mas- 
ter to  trade 
on  his  private 
account  dur- 
ing the  voyage, 
cannot  be 
maintained. 


GARDNER  v.  M^CUTCHEON. 


^JHHIS  case  came  on  upon  several  motions,  the  parti- 
-^  culars  of  which  are  fully  detailed  in  the  judgment 
of  the  Court. 


Mr.  Pemberton^  Mr.  George  Turner^  and  Mr.  J,  Ander^ 
sofii  for  the  Plaintiff. 

Mr.  Spence  and  Mr.  J.  H.  Palmer^  contra. 

The  Master  of  the  Rolls.    This  case  came  on  upon 
a  motion  to  restrain  the  Defendant  John  M^Cutclieon 


The  master  from  receiving  certain  wools,  which  were  consigned  by 

owner  of  a  him  to  the  Defendants  MagniaCf  Smith  and  Co.,  and 

*h ^  ^d^'  d  "P^"  other  motions,  the  object  of  which,  on  the  part  of 

during  the  the  Plaintiffs,  is  to  have  the  wools  or  the  produce  thereof 

hilfanswer*^  secured,  until  the  question  between  them  and  ilf* CW- 

stated  were  cheon^  which  is  to  be  decided  in  this  cause,  can  be  deter- 

of  private  pro-  mined,  and  the  objects  of  which,  on  the  part  of  M^Cut" 

pcrty  and  the  ^heon, 

profits  of  pri- 
vate trade  during  the  voyage,  but  the  Court  considering  there  were  strong  grounds 
for  thinking  that  the  goods  were  purchased  with  partnership  property,  or  with  money 
for  which  the  Defendant  was  accountable  to  the  partnership^  and  that  they  be- 
longed to  the  partnership,  restrained  him  from  receiving  the  goods. 

Affidavits  were  filed  in  support  of  an  application  for  an  injunction,  to  restrain 
the  master  and  part  owner  of  a  ship  from  taking  possession  of  goods  claimed  by 
him  as  his  private  property,  and  by  the  other  partners  as  partnership  property ;  after 
which  the  Defendant  put  in  his  answer,  and  several  affidavits  were  subsecjuently 
filed  on  both  sides.  Held,  under  such  circumstances,  and  on  such  an  application, 
that  the  answer  could  only  be  treated  as  an  affidavit. 


M*CUTCHB01I. 


CASES  IN  CHANCERY.  SS5 

ekeon^  is  to  obtun  for  him  the  disposition  of  the  wools^ 
or  the  produce  thereof  at  this  time. 

Mr.  M*Cuteheon  was  part  owner  and  master  of  the 
ship  JeaUf  with  which  he  sailed  from  Efigland  in  ISSS, 
on  a  voyage  to  the  Eastern  Seas;  and  after  carrying 
on  an  extensive  trade  in  several  ports,  and  employe 
ing  the  ship  on  freights  on  several  occasions,  he  sold 
her  at  &fdney^  in  August  1840.  About  or  soon  after  the 
time  of  the  sale  of  the  ship,  he  made  large  purchases  of 
wools,  in  part  of  which  Messrs.  Hunter  and  Ca  had  an 
interest.  Those  wools  were  sent  to  England^  some 
of  them  on  board  the  Caledonia^  others  on  board  the 
Minerva^  and  the  rest  on  board  the  Spartan,  and  were 
consigned  to  the  Defendants  Magmac,  Smith  and  Co. 

The  Plaintifis  and  the  Defendant  M^Cutcheon,  being 
the  co-owners  of  the  ship  Jean^  and  all  the  owners 
being  interested  in  the  common  adventure,  the  Plaintifis 
insist,  that  the  wools  in  question  were  purchased  with 
partnership  property,  and  on  partnership  account,  and 
they  therefore  claim  the  wool  as  property  belonging  to 
the  partnership. 

The  Defendant,  on  the  other  hand,  insists,  that  be- 
sides acting  as  master  of  the  ship,  and  trading  on  the 
joint  account,  he  had  a  right  to  trade,  and  did  trade,  on 
his  separate  and  private  account;  that  such  private  trad- 
ing was  profitable,  and  that  he  purchased  the  wool  with 
his  own  efiiects. 

The  Defendant  M^Cutcheon  was  master  of  the  ship 
and  partner  in  a  trading  adventure,  and  as  a  general 
rule,  there  can,  1  apprehend,  be  no  doubt,  that  the 
master  of  a  ship  is  bound  to  employ  his  whole  time  and 
attention  in  the  service  of  his  employers ;  and  that  a 
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1842.        partner  in  trade  has  no  right  to  employ,  the  partnership 
'J^'v*'^^     property  in  a  private  speculation  for  his  own  benefit 


M'CUTCHEON. 


The  Defendant^  however,  alleges,  that  there  is  a  cos- 
tbnif  which  makes  it  lawful  for  him  to  carry  on  sach 
private  trade,  as  he  did  in  this  case ;  and  moreover,  that 
the  Plaindfi  well  knew  that  he  did  carry  on  his  private 
trade,  and  acquiesced  m  his  dobg  so. 

Before  the  ship  departed,  the  Plaintifi,  as  managing 
owners,  agreed  to  charter  her  to  Tkompsonj  Roberts  and 
Co.  of  JBaiaviaj  merchants,  under  an  agreement,  which 
provided  that  the  ship  was  to  proceed,  with  all  con- 
venient speed,  to  Batavioj  with  leave  to  proceed  there- 
from to  a  port  in  China^  and  thence  to  Bataxfias  the 
whole  earnings  up  to  the  time  of  her  arrival  there,  to  be 
for  the  benefit  of  the  owners ;  and  after  her  arrival  there, 
on  being  reported  ready,  she  was  to  be  at  the  disposal 
of  Thompson^  Roberts  and  Co.,  for  a  limited  time,  on 
certain  terms ;  and  the  ship  was  to  have  the  benefit  of 
all  cabin  passengers,  and  the  owners  were  to  have  no 
interest  in  cargoes,  except  rice  when  purchased  for  joint 
account. 

Mr.  M^Ctdckeon  had  authority  to  employ  the  ship, 
either  in  freighting  her  on  charter-party,  or  trading  on 
adventure;  and  on  the  20th  of  April  1838,  the  Plain- 
tifi  sent  him  the  charter-party  they  had  entered  into  with 
the  agents  of  TAomp^on,  Roberts  and  Co.,  and  they  ex- 
pressed themselves  as  follows :  —  *'  We  have  to  request 
that  you  send  us,  as  often  as  you  can,  particular  accounts 
of  your  receipts  and  payments,  with  all  the  information 
you  can  give  us;  and  on  the  expiration  of  your  char&r- 
party,  if  you  can  find  that  you  can  do  better,  by  employ- 
ing her  solely  on  owne^rs'  account,  we  give  you  liberty 
to  do  so,  and  to  retain  in  hand  sufficient  funds  for  that 

purpose; 
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purpose ;  but  we  would  caution  you  against  speculations^        1842. 
and  at  all  times  prefer  a  paying  charter;*'  and  after  re-     ^^'^'^^^ 
ferring  to  the  length  of  the  intended  voyage}  the  letter  «. 

proceeded :  "  In  case  a  &vourable  opportunity  .should  M*Cutchbon. 
offer  for  disposing  of  the  Jean^  we  have  given  you  a 
power  of  attorney  to  enable  you  to  do  sa" 

The  Defendant  says,  that  when  the  ship  sailed}  he 
took  with  him  on  the  voyage  various  descriptions  of  pro- 
perty^  consisting  of  preserved  viands,  wine,  beer,  spirits, 
cheeses,  hams,  trinkets,  clothing,  and  divers  other  goods, 
wares,  merchandizes,  and  effects  belonging  to  himself 
tc^ther  with  his  own  nautical  instruments,  amounting 
in  value  altogether  to  9002.  or  1000/.  An  insurance  to 
the  amount  of  400/.  was  effected  on  his  nautical  instru- 
ments and  other  personal  efiects.  On  the  Slst  of  De^ 
cember  18S8,  and  again  in  January  1840,  he  desired  this 
insurance  to  be  continued* 

It  is  not  necessary,  for  the  purpose  of  disposing  of 
these  motions,  to  trace  minutely  the  progress  of  the  ship, 
or  to  consider  each  separate  transaction.  The  ship  was 
employed  by  M^Cutcheon^  sometimes  in  freighting  on 
charter,  sometimes  in  trading.  He  says,  that  he  car- 
ried on  some  trade  on  his  own  private  account,  and  that 
his  private  transactions  were  carried  on  whilst  the  ship 
was  chartered,  with  leave  of  the  charterers ;  but  he  does 
not  allege,  that  he  alluded  to  his  private  trade  in  his 
correspondence  with  the  Plaintiffi,  otherwise  than  as  I 
shall  hereafter  notice. 

On  the  4th  of  October  18S8,  he  was  at  Manilla:  he 
had  some  flints  on  board,  and  in  a  letter  of  that  date  he 
says,  *'  The  flints  have  turned  out  an  expensive  and  un- 
fortunate speculation;  and  my  cheese  and  hams  were 
not  much  better."    He  desires  it  to  be  understood  from 

this. 
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1842.        this,  that  his  partners  knew  that  he  carried  oat  the 

^  ^^"V^^     cheese  and  hams  on  a  trading  speculation,  for  his  pri- 

9,  yate  benefit,  and  that  as  they  made  no  otyection  they 

M'CtTTCHBON.  m^gj.  jjg  ^^^  ^  jj^^^  consented. 

But  the  important  adventure,  which  he  says  was  a 
private  dealing,  of  which  he  is  entitled  to  the  sole  benefit, 
took  place  in  the  winter  of  the  years  18S9 — 40. 

On  the  17th  of  October  18S9,  he  was  at  Hong  Kongj 
in  China^  and  wrote  to  the  Plaintifls,  as  follows:  — 
**  Dear  sirs,  I  had  this  pleasure  on  the  24th  ult.  fimm 
Souraboj/aj  enclosing  shipping  document  per  Jean  and 
Mouritean^  wherein  I  invested  every  penny  in  my  pos- 
session (save  and  except  a  solitary  sovereign);  I  anchored 
at  Macao  Boads  on  the  ISth  inst;'*  and  after  speaking 
of  his  voyage,  and  that  he  had  anchored  at  Hong  Kong 
the  day  before  at  noon,  he  says,  **  I  lost  no  time  in  calling 
on  our  mutual  friends,  Messrs.  M^Vicar  and  Co.,  but  I 
am  sorry  to  say  nothing  can  be  done  here  peremptorily 
at  present  The  present  cargo  will  realise  but  a  very 
small  profit  indeed,  unless  a  certain  spec,  answers  from 
this  to  Manilla^  which  I  shall  gladly  jump  at,  and  sell 
my  rice  there,  take  on  board  coarse  sugars,  (for  tea 
ballast,)  about  150  tons,  more  or  less,  return  here,  fill 
up  with  tea,  *  by  hook  or  crook,'  for  Sidney^  and  when 
there,  you  may  depend  I  shall  turn  the  Jean  into  cash 
if  I  possibly  can,''  &c. 

This  letter,  written  by  M^Cuicheon  to  the  Plaintifis, 
can  only  be  construed  as  relating  to  an  adventure  to  be 
engaged  in  on  the  joint  account ;  it  could  not  have  been 
understood  to  mean  that  the  speculation  which  he  an- 
nounced was  to  be  on  his  private  account,  that  he  was 
to  employ  his  time  as  master,  which  was  due  to  the 

joint 
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joint  interest,  and  the  ship,  which  was  the  common  pro-        1842. 
perty  of  all,  for  his  omoi  peculiar  profit.  ^^^^^'^ 

Being  in  China,  he  wanted  the  means  of  making  a  M'Cutchboii. 
profitable  speculation  in  China,  by  the  purchase  of  teas 
to  be  afterwards  sold  at  Sidney*  The  means  by  which 
he  was  to  obtain  or  purchase  the  teas  are  but  obscurely 
hinted  at,  but  from  the  terms  ^*  hook  or  crook,"  which 
he  uses,  it  may  be  inferred,  that  there  was  something 
in  the  intended  transaction,  which  was  not,  in  all  re- 
spects, consistent  with  the  regular  course  of  trade  in  the 
countries  where  he  was  trafficking*  If  he  meant  to 
import  opium  into  CMfia,  contrary  to  the  laws  of  that 
country,  and  by  means  of  the  opium  to  obtain  an  in- 
vestment of  tea,  it  can  hardly  be  supposed  that  he  at 
the  same  time  meant  to  inform  his  partners,  that  a 
speculation  in  itself  illegal  and  hazardous  was  meant 
for  his  own  benefit  at  their  risk. 

Not  long  after  the  date  of  this  letter,  he  took  the  ship 
to  Manilla^  he  there  purchased  a  quantity  of  opium,  he 
took  it  to  Tong  Koo  Bay,  in  China,  there  sold  it,  and 
purchased  a  large  quantity  of  tea. 

Whilst  taking  in  the  tea,  and  on  the  15th  January 
1840,  he  wrote  to  the  Plaintiffs,  stating  that  the  Jean 
was  chartered  by  Jardine,  Matheson  and  Co.  for  Hcbart 
Tcfwn  and  Launceston ;  and,  further,  expressing  himself 
as  follows :  "  We  have  this  day  taken  on  board  the  first 
of  our  tea  cargo,  (namely  100  chests,)  I  shall  insure  the 
sugar  and  the  entire  freight  here  with  friend  Bum,  and 
as  I  fully  intend  selling  the  ship,  either  at  Hobart  Town 
or  Sidney,  I  leave  t^e  management  of  her  insurance 
entirely  to  you,  together  with  my  400/.  on  private  effects, 
conditionally  if  the  vessel  is  not  sold." 

The 
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1842.  The  Defendant  left  Tofig  Koo  on  the  25th  Febnutry^ 

.  ^I^"^^^^^*^     and  on  the  following  day,  he  wrote  from  Macao  Beads  to 
Gardner  o     j^ 

9.  his  partners  as  follows :  **  I  sailed  yesterday  from  Tang 

M'CoTCHBON.  ^^^  ^„j  anchored  here  this  mommg  with  a  fall  ship, 

and  upwards  of  twenty  tons  in  the  cabin  (of  the  cargo); 
Indeed,  had  I  not  stowed  the  latter,  the  Jean  would 
not  have  stowed  the  tonnage  agreed  on  as  per  charter- 
party,  which  would  have  been  a  serious  loss  to  us,  as 
the  entire  chests  or  boxes  shut  out  would  have  been 
thrown  on  my  hands.  Although  the  Jean  has  now  in 
her  bottom  90  tons  granite  stone,  and  100  tons  sugar  in 
bags,  she  is  sdll  quite  crank.  Inclosed  you  have  bills 
of  lading  for  sugars,  &c^  which  are  covered  by  our 
mutual  friends,  M^Vicar  and  Co.,  who  will  forward  you 
the  policies  with  copy  of  the  Jeafi%  account,  &c. ;  and 
in  case  of  accident,  I  have  authorised  them  to  insure  on 
my  private  investment,  and  draw  on  you  for  the  amount 
of  premium  which  you  will  please  duly  honour." 

The  PIainti£fs  have  produced  the  bills  of  lading 
mentioned  in  this  letter,  and  also  the  policies  of  insurance 
therein  referred  to,  and  which  were  afterwards  forwarded 
by  M^Vicar  and  Co. 

There  is  nothing  in  the  bills  of  lading,  or  in  the 
policies,  from  which  it  can  be  inferred  that  the  Defend- 
ant had  any  separate  property  or  interest  in  any  of  the 
goods.  The  expression,  **  my  private  investment,"  seems 
to  refer  to  the  private  effects  mentioned  in  the  former 
letter  of  the  15th  o(  January ^  and  in  the  policies  which 
he  had  effected  and  desired  to  be  continued.  And  it 
does  not  appear  to  me,  that  the  letter  of  February  can 
be  considered  as  conveying  any  information  to  the 
Plaintiffs,  that  the  Defendant  was  carrying  on  a  private 
and  separate  trade  for  his  own  benefit. 

The 
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The  letter  alludes  to  the  tonnage  agreed  to  be  taken  1842. 
by  the  charterer,  leaving  it  to  be  understood  that  the 
goods  mentioned  in  the  bills  of  lading  were  stowed  in 
places  to  which  the  charterers  were  not  entitled.  From  M'Cutchbon. 
the  answer  it  might  be  collected  that  the  charterers 
were  entitled  to  the  whole  vessel,  and  gave  the  De- 
fendant leave  to  carry  his  own  merchandize,  which  he 
stowed  in  the  cabin,  because  that  was  at  his  own 
disposal. 

This  letter  is  erroneously  set  forth  in  the  Defendant's 
answer,  and,  as  stated,  it  furnished  to  the  Defendant's 
counsel  the  means  of  supporting  a  very  able  and  in- 
genious argument  on  the  behalf  of  the  Defendant; 
the  letter  itself,  when  produced,  does  not  warrant  the 
argument;  and  having  now  considered  all  the  letters, 
in  which  it  is  alleged  that  the  Defendant  communicated 
his  private  dealings  to  the  Plaintiffs,  I  have  come  to  the 
conclusion,  that  upon  the  evidence  now  before  me^  it 
does  not  appear  that  the  Plaintifis  ever  were  informed 
by  the  Defendant  that  he  was  carrying  on  a  separate 
trade  for  himself. 

It  appears  to  have  been  with  the  produce  of  the  teas 
purchased  at  Tang  Koo  Bajfy  that  the  wools  in  question 
were  purchased  at  Sidney. 

It  has  indeed  been  argued,  that  the  Defendant  might 
have  had  credit  of  his  own,  and  might  have  purchased 
the  goods  with  which  he  traded  on  that  credit;  but  as 
there  is  no  evidence  of  that,  I  can  attach  no  weight  to 
the  argument,  and  if  I  ought,  at  this  time,  to  consider 
the  teas  as  partnership  property,  I  think  that  I  ought 
also  to  consider  the  wools  to  be  partnership  property. 
The  Defendant's  case  rests  entirely  upon  his  answer. 
He  says  distinctly,  in  substance,  that  he  took  out  private 

property 
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1 848.        property  for  the  purpose  of  private  trade ;  that  his  doing 
Q~ta>mB,     ^  ^^^  known  to  and  acquiesced  in  by  the  Haintiffi : 
«•  that  he  carried  on  private  trade  accordingly;  that  Us 

private  dealings  were  profitable ;  and  that  he  employed 
the  money  derived  from  his  profits,  as  he  had  a  right 
to  do,  in  the  purchase  of  the  wools,  which  are  therefore 
his  own.  He  has  produced  two  witnesses,  who  have 
stated  that  the  custom  of  trade  authorises  such  dealing. 

On  the  other  hand,  the  nature  of  the  case,  the  fiicts 
proved,  the  particular  effects  taken  out  by  the  Defend- 
ant on  his  preparation  for  a  long  voyage,  and  his  cor- 
respondence appear  to  me  to  tend  to  an  opposite 
conclusion. 

As  to  the  alleged  custom  of  trade,  I  could  not,  even 
if  it  were  uncontradicted,  which  it  is  not,  pay  much 
attention  to  it  on  the  present  occasion.  The  master 
of  a  ship  is  an  agent  bound  to  give  all  his  time  and 
attention  to  his  principal;  in  this  case  the  duty  of 
the  Defendant,  as  master,  was,  when  the  ship  was  em- 
ployed on  a  trading  adventure,  to  act  for  the  common 
benefit  of  the  owners,  and  when  the  ship  was  freighted 
or  chartered,  to  obtain  freight  on  the  best  terms  he 
could  for  the  owners,  free  from  all  bias  of  separate  in- 
terest in  himself,  or  of  leave  given  to  himself  by  the 
charterers  to  trade  for  himself;  and  I  think  that  it  will 
be  very  difficult  to  support  a  custom,  which,  if  legal,  as 
allied,  would  entitle  him  to  trade  for  himself  sepa- 
rately, when  it  was  his  duty  to  trade  to  the  best  of  his 
ability  for  the  joint  interest  of  himself  and  the  other 
owners,  and  would  give  him  a  discretionary  power  to 
place  his  own  interest  in  competition  with  the  joint  in- 
terest, an  option  to  give  the  advantage  to  himself, 
whenever  he  pleased,  without  the  knowledge  of  his 
co-owners,  and  without  giving  them  notice  of  his  pro* 

ceedings 
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ceedings  in  this  respect;  a  castom  also  which  would  1842. 
make  it  valid  for  a  person  in  the  relation  of  co-owner 
or  partner,  having  complete  control  over  the  ship  which 
was  partnership  property,  to  employ  it  at  the  joint  risk  M'Cutchbon. 
for  his  private  benefiL  I  cannot,  on  the  present  occa* 
sion,  assume  that  there  is  any  such  custom ;  I  can  well 
conceive  that  the  master  of  a  ship,  undertaking  a  long 
voyage,  and  necessarily  taking  out  provisions  or  private 
effects  of  some  value,  which  may  require  .change,  may 
not  be  precluded  from  parting  with  those  effects  for 
others,  and  in  that  respect  carrying  on  some  trade, 
and  if  this  were  the  sort  of  custom  alleged,  it  would 
deserve  more  attention  on  this  occasion ;  but  the  De- 
fendant claims  something  far  beyond  this,  and  taking 
all  the  evidence  into  account,  I  cannot  rely  on  the 
allied  custom :  and  it  appears  to  me  that  there  are 
strong  grounds  for  thinking  that  the  wools  were  pur« 
chased  with  partnership  property,  or  with  money  for 
which  the  Defendant  was  accountable  to  the  partner- 
ship, and  that  they  belong  to  the  partnership. 

The  evidence  in  this  stage  of  the  cause,  and  taken  in 
the  form  in  which  it  is  now  before  me,  cannot  be  con- 
clusive; but  such  is  the  impression  which  I  have  re- 
ceived from  a  consideration  of  the  answer  and  of  the 
affidavits. 

And  I  am  of  opinion  that  I  must  attend  to  the  affi- 
davits. The  application  is  in  efiect  to  prevent  the 
Defendant  from  getting  possession  of  partnership  pro- 
perty in  specie,  and  applying  it  to  his  own  use.  Affi- 
davits being  filed  in  support  of  the  application,  the 
Defendant  put  in  his  answer,  and  several  affidavits  have 
been  subsequently  filed  on  both  sides.  Under  such  cir^ 
cumstances,  and  on  such  an  application,  I  am  oF  opinion 
that  the  answer  can  only  be  treated  as  an  affidavit. 

The 
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1842.  The  Defendant  complains  that,  in  the  events  which 

]^^^^^      have  happened,  money  is  due  to  him  on  account,  and 
V,  that  be  is  deprived  of  the  means  of  setting  himself 

right,  by  being  prevented  from  taking  possession  of  the 
wool.  I  have  no  means  of  ascertaining  how  this  may 
be ;  nothing  which  may  be  done  will  prevent  him  from 
claiming  any  credit  in  account,  to  which  he  may  be  en* 
titled,  and,  on  the  whole,  I  am  of  opinion,  that  the  in- 
junction against  M^Ctdchean  must  be  granted,  and  that 
the  injunction  against  his  consignees  Messrs.  MagniaCi 
Smith  and  Co.  ought  not  to  be  dissolved. 

It  will  be  well,  if  the  parties,  without  any  prejudice 
to  their  respective  rights  and  claims,  can  agree  upon 
a  satisfactory  mode  of  converting  the  property,  and 
for  bringing  the  net  proceeds  into  Court  to  await  the 
final  decision. 


See  Thompton  ▼.  Havehck^  1  Campb,  527. ;  East  India  Compete 
V.  Henchman^  1  Ves.mn,  S89.;  Mas$ey  ▼.  Dame$^  a  rpi.  jun.  517. 
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STUBBS  o.  MOLINEUX.  P**.  11.21. 


B 


Y  the  decree,  it  was  referred  to  the  Master  to  take  A  reference 
an  account  of  the  personal  estate  of  the  testator,  Jh"  Master  ^ 
and  of  his  debts  and  legacies,  in  the  usual  form,  and  to  to  a  partner- 
take  an  account  of  the  share  of  the  business  (known  several  other 
as  the  firm  of  "  Stubbs  and  Hancock ")  stock  in  trade,  matters,  and 
book  debts,  leases,  and  premises  thereunto  belonging,  were  to  pro- 
bequeathed  to    the  Defendant  Edward  Stubbs  by   the  duceall  papers, 

,,      r    1  r  *^'  relating 

will  of  the  said  testator,  bearing  date  the  9th  day  of  thereto;  the 

August  1882;   and  to  enquire  and  state  to  the  Court  ^tfedt^n  by** 

of  what  particulars  the  same  consisted,  and  to  what  the  Master  to 

amount  or  value  at  the  death  of  the  testator,  and  of  ^^nm^eltUms 

what  particulars  the  same  now  consisted,  and  what  was  to  ike  partner- 

tbe  present  amount  or  value  thereof;    and  to   certify  ingmade 

whether  the  legacies  given  by  the  testator  were  charged  »J^*"^**  ^® 

thereon.     And  it  was  ordered,  that  the  Master  should  tified  that  he 

enquire  and  state  to  the  Court,  what  profits  had  been  m^n^^u>*pr^ 

made,  since  the  death  of  the  said  testator,  by  the  De-  duce  all  the 

fendants ;  and  the  parties  were  to  produce  Iftfore  the  ^t^^matim 

Master  upon  oath,  all  deeds,  books,  papers,  and  writ-  »«  y««<«wi, 

...  ,  t    .        1  and  had  not 

mgs  m  their  custody  or  power,  relating  thereto.    .  produced  any. 

The  certificate 
was  ordered  to 
On  the  27th  o(  November  1841,  a  warrant  was  taken  be  taken  off 

out  for  the  Defendant  to  produce  and  deposit  in  the  J^^arity^and 
Master's  ofiice,  all  books,  papers,  writings,  and  docu-  a  four-day 
ments  belonging  to,  or  connected  mth  the  copartnership  thereon  was 
of  Stubbs  and  Haticock.  discharged. 

This  was  attended  before  the  Master  on  the  30th  of 
Navembery  when  the  Defendant  alleged  that  the  decree 
had  been  improperly  drawn  up  in  his  absence,  and  the 
Master  extended  the  time  for  depositing  the  books, 

Vol.  IV.  O  o  papers, 


MS  CAStS  IN  CHANCERY. 

1842.        papers,  writings,  and  documents  in  his  office  until  the 
^^^^^"^     3d  day  of  December  1841. 

V. 

oLiNEuz.  rj^^  Defendant  did  not  however  produce  them  within 
that  time,  and  the  Master  on  the  9th  of  December  cer- 
tified, that  the  Defendants  Bickard  MoUneux  and  Ed- 
ward  Stubbs  had  been  duly  summoned  to  bring  into  his 
office  aU  deeds,  books,  papers,  and  writings  in  their 
custody  or  power  relating  to  the  matters  in  question  in 
this  suit.  And  that  they  had  not,  nor  had  either  of 
them  brought  into  his  office  any  of  such  deeds,  books, 
papers,  and  writings,  although  duly  sunmioned  for  that 
purpose.  On  the  same  day,  (the  9th  of  December)^ 
and  upon  this  certificate,  the  Court  ordered,  that  the 
Defendant  Edward  Stubbs  should,  within  four  days  after 
personal  notice,  produce  on  oath,  all  booksj  4^.,  ^  re- 
lating  to  the  matters  in  question  in  this  suit,**  or  in  de- 
faalt  that  the  seijeant-at-arms  should  apprehend  him 
for  contempt 

It  was  now  moved,  that  the  order  of  9th  of  December 
1841,  should  be  discharged,  and  that  the  Master's 
certificai^  on  which  the  order  was  grounded,  might  be 
taken  oflTthe  file. 

Mr.  Craig  in  support  of  the  motion, 

Mr.  Pemberton  and  Mr.  22o&,  contrh. 

Kemp  V.  Wade  (a),  was  cited. 

The  Master  of  the  Rolls  said,  that  the  certificate 
must  be  taken  off  the  file,  and  the  four-day  order 
discharged.     The   Master  had  certified  that  the  De* 

fendant 
(a)  S  Keen^  686. 
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iendant  had  been  summoned  to  produce  all  the  docu- 
ments relating  to  the  matters  in  question,  and  had  not 
produced  any.  This  was  not  the  case,  as  he  was  only 
called  on  to  produce  those  relating  to  the  partnership, 
bis  disobedience  therefore  related  to  those  alone. 


1842. 


Stubbs 

V. 
MOLINBUZ. 


BARTON  V.  CHAMBERS. 


Feb.  SI. 


/^N  a  former  seal  day  a  motion  had  been  made 
^"^  for  opening  biddings,  and  the  order  had  been 
made  upon  an  affidavit  of  service  of  the  notice  of 
motion. 

The  order  could  not  however  be  drawn  up,  in  conse- 
quence of  the  affidavit  of  the  service  of  notice  of  motion 
not  being  regular  in  form ;  it  shewed  that  the  notice 
of  motion  had  been  served  on  the  parties,  and  not  on 
the  clerk  in  Court  (a) 

Mr.  Bolt  now  produced  a  second  affidavit  made  since 
the  last  seal,  shewing  that  the  notice  of  motion  had 
really  been  properly  served  on  the  clerk  in  Court,  and 
he  asked  that  the  order  might  now  be  drawn  up,  but 

The  Master  of  the  Rolls  refused  the  application, 
saying  that  the  order  having  been  irregularly  obtained 
on  a  former  day,  on  an  informal  affidavit,  could  not  now 
be  set  right  in  the  absence  of  the  other  parties,  and 
that  a  new  notice  of  motion  must  therefore  be  given. 

(a)  This  practice  has  since  been  altered;  see  Ord.  Can,  214,  215. 


A  party  ob- 
tained an 
order  on  mo- 
tion, the  other 
side  not  ap- 
pearing, but 
the  service  of 
the  notice  of 
motion,  though 
regular,  was 
supported  by  „ 
an  imperfect 
afiEidayit. 
Held,  that  he 
could  not  sub- 
sequently 
verify  the  ser- 
vice, and  that 
a  new  notice 
of  motion  must 
be  given. 
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Feb.  HI.  INMAN  V.  WHITLEY. 

A  Defendant    riiHIS  was  a  motion  for  the  production  of  documents 

by  his  answer       ■  ,  . 

admitted  that  Stated  in  the  Defendant's  answer.     It  is  not  neces- 

he  had  in  his  ^  ^^^^  ^j^^  object  of  the  suit, 

possession  "^  ** 

"  divers  books 

HeW^^hatthe  '^^®  Defendant  by  his  answer  admitted  that  he  had 
particulars  in  his  possession  "  divers  books  of  account,  containing 
ficiently  spe-  sundry  private  accounts  of  the  said  Jokn  Inman^  respect- 
'^w^^i!^  *^""  ing  his  private  monies  and  his  receipts  and  expenditure 
Court  to  make  in  respect  thereof/'  and  after  answering  circumstances 
thei°/prod  c.  relating  to  their  materiality,  he  stated,  that  they  did  not 
tion.  relate  to  any  of  the  matters  in  question  in  this  suit:  that 

they  were  wholly  immaterial  to  the  subject  of  this  suit, 
and  he  submitted  he  was  not  bound  to  set  forth  the 
particulars  of  such  books,  or  any  description  thereof 
further  than  as  aforesaid,  or  to  produce  the  same. 

Mr.  B*  Chapman  now  moved  for  the  production  of 
these  books  amongst  other  documents. 

Mr.  Freelingy  contra* 

Two  objections  were  raised  to  the  production ;  first, 
that  the  books  in  question  were  not  sufficiently  speci- 
fied; and  secondly,  that  they  did  not  relate  to  the 
matters  in  question. 

The  Master  of  the  Rolls. 

I  do  not  think  that  I  can  order  the  production  of 
these  books,  for  the  terms  in  which  they  are  specified  in 
the  answer,  are  far  too  uncertain  to  found  an  order  for 

their 
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their  production,  describing  them  in  such  a  manner  as 
to  enable  the  Court  to  enforce  its  order. 

It  is  not  necessary  to  decide  another  point  argued, 
whether  the  Plaintiff  has  a  right  to  have  the  books  more 
accurately  described,  it  must  be  brought  before  the 
Court  in  another  shape ;  viz.,  by  exceptions  for  insuffi- 
ciency. 

Note.  —  See  Wigntm  on  Ducoveiy  (sd  ed.),  209.;  Atkym  v. 
Wright^  14  Veu  315.;  and  Chrututn  ▼.  Taylor^  11  Smom^AOl.  In 
Pkelp9  ▼.  Oiive^  S5th  of  March  1835,  Sir  C.C,  Pepyi  refused  to 
order  the  production  of  documents  described  as  **  a  bundle  of  papers 
marked  G." 
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MICHELL  V.  MICHELL. 


Feb.  26. 


Tl  Y  the  settlement  made  on  the  marriage  of  Mr.  and  Portions  for* 
"  Mrs.  Michell  in  1787,  real  estates  were  conveyed  Sbfe"dJrfng 
to  the  use  of  Mr.  Michell  during  the  joint  lives  of  him-  the  life  of  a 
self  and  wife,  with  remainder  to  Mrs.  Michell  for  life;  out*of  a^ver- 
but  in  case  Mr.  MicheU  should  survive  his  wife,  then  "onary  term. 
to  him  during  the  joint  lives  of  himself  and  the  children  raising  por- 
of  the  marriage  ;  and  from  and  after  the  decease  of  the  *V°*"*  "♦"*«•" 
survivor  of  Mr.  and  Mrs.  Michell^  to  trustees  for  1000  the  estate,  and 
years,  to  be  computed  from  the  death  of  the  survivor  of  portions^  '  ^ 
them,  upon  the  trusts  after  declared  ;  and  after  the  ex-  ,  A  life  estate 

in  realtv  w&s 

piration  or  sooner  determination  of  that  term,  and  sub-  created  by  a 

ject  thereto  and  the  trusts  thereof,  to  the  use  of  the  first  ^^^  '"  ^^®^' 
•'  .        .  The  estate 

and  other  sons  of  the  marriage  in  tail,  &c  8cc.  was  sold  and 

invested  in 
1821  in  con-^ 

The  trusts  of  the  term  were  declared  to  be,  that  in  sols.    The 

case  there  should  be  one  or  more  child,  other  than  jj^d  on  the 

QQ  9  th  of  D^ 

cefnber  1841. 
Held,  that  her  executors  were  not  entitled  to  an  apportionnieot  of  the  dividends 
under  the  4  &  5  fK.  4.  c.  82. 

Oo  3 


550 


1842. 


MiCHBLL 

V. 
JdlCHBLL, 


CASES  IN  CHANCERY. 

an  eldest,  the  trustees  should,  ^  at  any  time  or  times 
after  the  decease  of  the  said  Charles  MicheBf  by  mort^ 
gage,  sale,"  &C  of  the  hereditaments  comprised  in  the 
term,  or  with  and  out  of  the  rents,  issues,  and  profits 
thereof,  raise  for  the  portions  of  the  younger  children, 
the  sums  after  mentioned ;  that  is  to  say,  if  there  should 
be  one,  the  sum  of  10,000/.,  to  be  paid  at  such  age  and 
time  as  Mr.  MicheU  by  deed  or  will  should  appoint,  and 
in  default  of  appointment,  to  the  younger  son  at  twenty- 
one,  and  to  a  daughter  at  twenty-one  or  marriage^ 
**  which  should  first  happen  after  the  decease  of  the  said 
Charles  MicheU.**  If  there  should  be  two,  three,  or  more 
children  respectively,  12,000/.,  15,000/.,  or  20,000/. 
were  to  be  respectively  raised,  to  be  paid  at  such  ages 
and  times  as  Mr.  MicheU  should  appoint,  and  in  default 
of  appointment,  to  be  paid  to,  and  be  considered  vested 
in,  sons  at  twenty-one,  and  daughters  at  twenty-one  or 
marriage. 


The  settlement  contained  a  proviso  for  accruer,  and 
a  power  for  maintenance,  after^  the  decease  of  Mr. 
MicheU^  **  out  of  the  rents,  issues,  and  profits  **  of  the 
hereditaments,  **  not  exceeding  the  yearly  interest  of 
the  portion  of  such  children  "  at  the  rate  of  S  per  cent., 
**  in  the  mean  time  and  until  his  portion  should  become 
payable."  The  trustees  were  to  permit  the  person  or 
persons  entitled,  expectant  on  the  determination  of  the 
term,  to  receive  the  residue  of  the  rents. 

There  was  also  a  power  for  the  trustees  **  after  the 
decease  of  Charles  MicheU^**  to  advance  any  part  of  the 
portion  to  any  such  son  as  aforesaid,  not  exceeding  one 
third  of  the  portion. 


The  settlement  contained  a  power  for  the  trustees  to 
sell  the  estates,  and  to  invest  the  produce  in  other 

estates, 
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estates,  to  be  settled  to  the  same  uses ;  and,  in  the  mean 
time,  to  invest  the  produce  in  goverament  or  real 
securities. 

Pursuant  to  that  power,  the  estates  had  been  sold 
for  2S,080/L,  and  the  purchase  monies  were  subse- 
quendy,  in  1821,  invested  in  29,4»00/.  consols. 

There  was  issue  of  the  marriage  several  children,  all 
of  whom  attained  the  age  of  twenty-one  years  in  the 
lifetime  of  their  parents. 

Mr.  MicheU  died,  Margaretj  his  widow  survived  him, 
and  died  on  the  9th  o(  December  1841,  having  received 
the  dividends  down  to  July  1841. 

One  of  the  younger  children  who  was  of  age  now  pre- 
sented a  petition  in  the  cause  for  having  20,000/.  raised 
for  the  portions,  with  interest  from  the  father's  death. 

The  questions  were,  first,  whether  the  portions  were 
raisable  from  the  death  of  the  &ther,  or  from  the  com- 
mencement of  the  term  of  1000  years,  which  com- 
menced upon  the  death  of  the  survivor  of  the  husband 
and  wife.  In  the  former  case,  interest  woiild  be  pay- 
able from  the  death  of  the  father. 
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Secondly,  whether  the  executors  of  the  widow  were 
entitled  to  have  an  apportioned  share  of  the  dividends 
on  the  consols ;  and  thirdly,  whether  the  fund  was  to 
bear  the  costs  of  raising  the  portions. 

Mr.  PemberUm  and  Mr.  Huli^  for  one  of  the  younger 
children,  and  Mr.  Tinney,  Mr.  WiUcock^  Mr.  Turner^ 
and  Mr.  Faber^  for  parties  in  the  same  interest,  con- 
tended, that  though  the  term  was  reversionary,  yet  the 

Oo  4  trust 
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1842*        trast  was  distinct,  that  the  portions  were  to  be  raised 
on  the  death  of  the  father  alone;  Smyth  v.  Foley  {a) j 
V.  Codringtan  v.  Lord  Foley,  {b) 

MiCHELL. 

That  the  settlement  having  been  made  prior  to  the 
act  of  4  &  5  fV.4i.  c»  22^  there  could  be  no  daim,  by 
the  widow's  representatives,  for  an  apportioned  share  of 
dividends.  That  the  fund  must  bear  the  costs,  other- 
wise less  than  20,000/.  would  be  raised  for  portions. 

Mr.  Shapter^  for  the  executors  of  the  widow.  It  is 
said  that  there  can  be  no  apportionment,  because  the 
2d  section  of  the  statute  4  &  5  fF.  4.  c.  22.,  applies 
only  where  the  payments  become  due  '^  under  any  in- 
strument that  shall  be  executed  after  the  passing  of  the 
act,"  but  in  Be  Markhy  (c),  the  Lord  Chancellor  seems 
to  have  considered  **  the  instrument  executed  after  the 
passing  of  the  act,"  to  refer,  not  to  the  instrument 
settling  the  estate,  but  to  the  lease  or  other  instrument, 
creating  or  evidencing  the  rent  or  .other  yearly  payment 
He  even  entertained  the  question  of  right  to  apportioned 
rents  claimed  by  the  executors  of  a  tenant  in  fee  against 
the  heir  at  law ;  and  disallowed  the  claim,  not  because 
there  was  no  settlement  made  after  the  passing  of  the 
act,  but  because  the  letting  of  the  estate  was  not  by  in- 
strument executed  after  the  passing  of  the  act. 

Mr.  Kinderdey  and  Mr.  Pirie^  for  the  heir,  said  they 
could  not  maintain  the  third  point. 

[The  Master  of  the  Rolls.  I  think  that  very  clearly 
against  you.] 

A  discretion 

(a)  5  Y.iC.  142.  (c)  4  Myl.  ^  Cr.  484. 

[b)  6  Fes.  364. 
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A  discretion  is  given  to  the  trustees  to  raise  the  por- 
tions '^  at  any  time  or  times  after  the  decease  of  the 
father/'  which  they  did  not  exercise  in  the  widow's  life- 
time. 
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The  term  does  not  take  effect  until  the  death  of  the 
surviving  parent,  and  the  Court  leans  against  raising 
portions  on  a  reversionary  term,  for  if  the  particular 
tenant  were  to  live  long,  the  estate  might  be  swallowed 
up  to  answer  the  portions  and  arrears  of  interest.  Clintoti 
V.  Seymour  {a)f  Stevens  v.  Dethich  {b) 

The  words  of  the  act,  ^<  instrument  that  shall  be  exe- 
cuted after  the  passing  of  the  act,"  must  clearly  apply 
to  the  instrument  of  settlement.  In  Re  Markby  there 
was  only  a  letting  from  year  to  year. 

[The  Master  of  the  Rolls.  Yes,  it  was  quite  suffi- 
cient in  that  case  to  say  that  there  was  no  lease  in 
writing.] 

Mr.  Kimpton^  for  trustees. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls. 

There  is  certainly  some  obscurity  in  the  settlement. 
The  portions  are  to  be  paid  to  sons  at  twenty-one,  and 
to  daughters  at  twenty-one  or  marriage,  whichever  event 
should  first  happen  after  the  death  of  the  father ;  but 
the  term  out  of  which  they  were  to  be  raised  was  to 
commence  only  upon  the  death  of  the  surviving  parent. 

The 


(a)  4  Ves.  4i0. 


(6)  5  Aik.  39. 
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1842.  The  only  possible  way  of  answering  the  dear  intention 

^!Jp*^^*^  would  be  by  raising  the  portions  out  of  the  reversionary 

V.  term.     The  Court  is  always  reluctant  to  raise  portions 

MicHELL.  j^  ^^^  ^j^y .  j^^j.  ^jjgjj  jj  jg  necessary,  in  order  to  satisfy 

the  intention  of  the  settlement,  it  must  be  done.  'The 
portion  must  be  rabed  with  interest  from  the  father's 
death.  There  can  be  no  apportionment  in  &voar  of  the 
widow* 


Feb.  10.  25. 


KIRKMAN  V.  ANDREWa 


bankruptcy. 
Held  regular. 


Plea  on  in-  n|^HIS  was  a  plea  for  want  of  parties,  on  the  ground 
formation  and  X  ^^^^^  ^^^  Plaintiff,  having  become  a  second  time 
Plaintiff's         bankrupt  without  having  obtained  his  certificate,  or  paid 

a  dividend  of  15^.  in  the  pound,  was  not,  for  that  rea« 
son,  entitled  to  sue  without  making  his  assignee  a  party 
to  the  suit. 

The  plea  stated  that  the  Defendant  *^was  in/bnaed 
and  believed**  that  the  Plaintiff  had  beome  bankrupt  in 
1821  (stating  in  succession  the  facts  upon  which  the 
bankruptcy  rested),  and  that  he  had  obtained  his  cer- 
tificate; and  that  he  had  again  become  bankrupt  in 
1827  (stating  the  facts  as  before).  That  the  second 
commission  had  not  been  superseded,  and  that  the 
Plaintiff  had  not  obtained  his  certificate  thereunder,  and 
that  no  dividend,  or  a  dividend  or  dividends  less  than 
IBs.  in  the  pound  had  been  paid;  and  the  Defendant 
submitted  that  the  assignee  under  the  second  bank- 
ruptcy was  a  necessary  party  to  the  suit. 

Mr. 
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Mr.  G.  Turner  and  Mr.  W.  J.  Taylor y  in  support  of  the        1842. 

plea,   cited  Fawkes  v.  Pratt  {a) j  Govet  v.  Jrmitage{b)f  ^^^^"^^^^^ 
Ex  parte  Lees  {c),  Meux  v.  Smith  {d),  and  before  the  v. 

Lord  Chancellor  on  appeal  in  March  1841.  Andrews. 

Mr.  Chandlessy  contrd.  The  plea  is  informal;  it  ought 
to  state  the  bankruptcy  positively ;  being  stated  on  in- 
formation and  belief  only,  the  fact  of  information  and 
belief,  and  not  of  the  bankruptcy,  is  in  issue ;  secondly, 
the  bankruptcy  is  not  well  pleaded,  the  facts  to  support 
its  validity  not  being  distinctly  stated  in  succession; 
thirdly,  the  plea  is  double,  it  raises  the  issue  of  no  cer- 
tificate, and  no  dividend,  or  a  dividend  of  less  than  ISs. 
in  the  pound.  He  referred  to  Redesdale^  236.,  Drew 
V.  Drew  (^),  SmaU  v.  Attwood  {g)j  Tarieton  v.  Horn" 
by.(h) 

Mr.  Thmer,  in  reply.  An  allegation  on  information 
and  belief  is  sufficient  in  an  answer,  and  consequently 
in  a  plea,  to  put  the  fact  stated  in  issue,  and  that  is  all 
that  is  required.  When  a  fact  is  not  necessarily  within 
the  personal  knowledge  of  a  party  a  statement  on  his 
information  and  belief  is  sufficient 

{^The  Master  of  the  Rolls.  Would  it  not  have  been 
more  correct  pleading  for  the  Defendant  to  say  he  had 
been  informed  and  believed,  and  averred  the  fact  «to 
be?] 

The  fact  being  put  in  issue,  the  present  allegation 

amounts  to  the  same  thing.     The  plea  is  not  double ; 

all  the  facts  lead  but  to  one  point,  viz.  that  the  assignee 

is  a  necessary  party. 

The 

(a)  1  P.  Wnu.  592.  (e)  2  Vet.  4*  B.  160. 

lb)  2  Anstr.  412.  (g)  Younge,  449. 

(c)  16  Vet.  474.  (A)  1  F,  ^  Col.  172,  3^3, 
id)  11  Simons,  ^10, 


^ 
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The  Master  of  the  Rolls  said  he  would  reserve  the 
consideration  of  the  objection  of  the  plea  being  on  in- 
formation and  belief,  but  he  was  of  opinion  that  the 
averments  as  to  the  bankruptcy  were  sufficient,  and  that 
the  plea  was  not  open  to  the  objection  for  duplicity,  as 
the  £icts  stated  led  to  the  single  point,  viz,  the  necessity 
of  the  assignee  being  present.  This  was  important, 
because  the  accounts  asked  by  the  bill  ought  to  be 
rendered  in  the  presence  of  all  persons  interested. 


The  Master  of  the  Rolls. 

Several  objections  were  taken  to  the  form  of  the 
plea ;  they  were  all  disposed  of  except  one,  by  which 
the  Plaintiff  insisted  that  the  plea  was  bad,  because  the 
Defendant,  instead  of  alleging  the  facts  directly  and 
positively,  only  stated  his  information  and  belief  that 
the  facts  were  as  alleged. 


It  was  argued  that  the  Defendant,  by  his  plea  so 
framed,  did  not  put  in  issue  any  fact,  but  only  his  in- 
formation and  belief  that  such  facts  were  as  he  alleged ; 
andj  in  support  of  the  argument,  the  case  of  Small  v. 
Attwood  in  the  Exchequer  (a)  was  cited ;  and  the  in« 
timation  of  Lord  Redesdal^s  opinion  in  his  book  on 
Pleadings  and  the  case  of  Drew  v.  Drew  (6)  were  re- 
ferred to. 


As  the  facts  stated  in  an  answer  upon  the  information 
and  l)elief  of  the  Defendant  are  held  to  be  sufficiently 
put  in  issue,  and  as  the  allegations  in  a  plea,  however 
positively  stated  in  the  plea  itself,  are,  if  the  statements 
relate  to  the  acts  of  others,  sworn  to  only  upon  the 
belief  of  the  Defendant;  and  as  the  facts  alleged  in  this 

plea 
(a)  1  Younge  ^  Col.  39.  (6)  9  Yei.  4*  B.  169. 
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plea  are  the  acts  of  others,  and  do  not  appear  to  be 
facts  necessarily  or  probably  witliin  the  knowledge  of 
the  Defendant,  I  wished  to  enquire,  whether  any  dis* 
tinct  authority  upon  the  subject,  in  this  Courts  could  be 
found,  but  I  have  not  succeeded  in  finding  any. 

Lord  BedesdalCf  stating  that  the  averments  in  a  plea 
ought  in  general  to  be  positive  (a),  refers  to  a  case  in 
3  Atk.  590.,  in  which  the  question  whether  an  averment 
upon  belief  would  be  good  did  not  arise;  — and  he 
observes,  that  of  averments  of  facts  not  within  the  im- 
mediate knowledge  of  the  Defendant,  it  might  seem 
improper  to  require  a  positive  assertion.  He  adds, 
**  unless  however  the  averment  is  positive,  the  matter 
in  issue  appears  to  be  not  the  fact  itself,  but  the  De- 
fendant's belief  of  it;"  and  he  then  says,  that  the  De- 
fendant's conscience  is  saved  by  the  nature  of  the  oath 
administered.  In  Drew  v.  Drew  (&),  which  was  a  case 
of  negative  plea.  Sir  Thomas  Plumer  says,  ^*  Where  a 
person  is  speaking  upon  his  oath  to  acts  not  his  own, 
but  done  by  others,  it  is  sufficient  if  he  states  them  upon 
his  belief." 

These  being  all  the  authorities  cited,  and  I  am  unable 
to  add  any  others,  it  can  scarcely  be  said,  that  the  rules 
of  the  Court  of  Chancery  require  a  Defendant  to  plead 
positively  facts  which  are  not  within  his  knowledge; 
and  it  is  difficult  to  comprehend,  why  a  statement  of 
fact  upon  belief  in  an  answer  should  put  the  fact  itself 
in  issue  in  an  answer,  and  not  in  a  plea. 


557 


1842. 


KlRKMAN 

Andrews. 


The  fact  itself  must  undoubtedly  be  clearly  and 
distinctly  stated ;  there  must  be  something  distinctly 
averred,  by  which  the  Defendant  may  be  bound,  and 

upon 

(a)  Pfeadmgt  297.  (^)  2  K.  *  fl.  162. 
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upon  which  the  Plaintiff  may  join  issne ;  and  in  order 
that  the  plea  may  be  good,  the  facts  clearly  and  dis- 
tinctly stated,  to  which  the  Defendant  binds  himself 
and  upon  which  the  Plaintiff  may  jo|p  issue,  must  be 
such,  that  if  they  are  true,  there  will  be  a  defence  to 
the  bill,  or  constitute  a  reason  why  the  Plaintiff  should 
not  be  permitted  to  proceed  with  the  suit,  in  the  Court 
or  in  the  manner  and  form  in  which  it  is  commenced ; 
and  I  apprehend,  that  in  all  cases  where  affirmative 
facts  are  pleaded,  the  burthen  of  proving  the  fiurts  is 
upon  the  Defendant  who  alleges  them  in  his  defence, 
or  for  his  protection.  A  Defendant  who  swears  that  he 
believes  a  fact  which  he  knows  to  be  untrue,  may  be 
indicted  for  perjury;  and  I  think  that  a  Defendant, 
who,  by  answer  or  plea  swears  that  he  believes  a  feet 
proper  for  his  defence  to  be  true,  sufficiently  puts  that 
fact  in  issue,  and  takes  upon  himself  the  burthen  of 
proving  it. 


And  on  the  whole  I  think  the  plea  must  be  allowed. 


See  Pooie  ▼.  Pooie,  Younge^  331.,  and  8  Van  Heyikuyien^  96.,  where 
the  plea  of  bankruptcy  is  on  information  and  belief. 


March  10. 14. 


BAMPTON  V.  BIRCHALL. 


Leave  given 
to  file  a  double 
plea  to  an 
ejectment  bill; 
viz.,  not  heir, 
and,  secondly, 
the  Statute  of 
limitations. 


nnHE  Plaintiff  in  this  cause  was  the  assignee  under 
"^  the  insolvency  of  Thomas  Standishf  or  Starde^fy  de- 
ceased, who  tbok  the  benefit  of  the  Insolvent  Debtors' 
Act  in  1820,  and  was  alleged  to  have  been  the  heir  at 
law  of  Sir  Frank  Siandish,  who  died  in  1812.  The 
Plaintiff,  claiming  in  right  of  the  heir,.by  his  bill,  prayed 

a  declaration 
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a  declaration  that  he  was  entitled  to  the  estates  of  which 
Sir  Frank  Standish  died  seised,  and  for  such  relief,  dis- 
covery, and  accounts,  as  he  might  be  entitled  to  in  right 
of  the  heir,  and  by  virtue  of  the  tide  which  he  claimed 
in  that  character. 
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^IRCHALL. 


The  Defendants  alleged,  ^si,  that  Thomas  Standish^ 
or  Stofdeyt  .was|  not  the  heir  of  Sir  Frank  Standish  ; 
and,  secondly^  that  even  if  he  were  such  heir,  the 
Plaintiff's  right  to  relief  was  barred  by  the  Statute  of 
Limitations. 

A  motion  was  now  made,  that  the  Defendants  might 
be  at  liberty  to  plead  those  distinct  matters  as  several 
pleas  to  the  bill. 

Mr.  G.  Turner  and  Mr.  JSmsla/,  in  support  of  the 
motion. 


Mr.  Pemberton  and  Mr.  Johnson^  conird^  for  the  Plain- 


tiff. 


The  Master  of  the  Rolls  said,  that  permitting  such 
a  plea  would  certainly  narrow  the  defence;  but  the 
difficulty  was,  that  the  defences  seemed  inconsistent: 
being,  first,  that  the  Plaintiff  was  not  heir ;  and,  secondly, 
that  he  was  heir,  but  was  barred  by  the  Statute  of 
Limitations.  His  Lordship  added,  that  he  would  give 
the  case  his  further  consideration. 


The  Master  of  the  Rolls. 

If  the  Defendants  were  to  plead  singly,  that  Thomas 
Standishf  or  Stanley,  was  not  heir  of  Sir  Frank  Standish, 
and  the  Plaintiff  should  take  issue. on  the  plea,  and  sue* 
ceed,  the  Defendants  would  be  precluded  from  pleading 

the 
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tbe  Statute  of  Limitations;  and  the  Plaintiff  having,  in 
the  case  supposed,  established  his  claim  in  right  of  the 
heir,  would  succeed  in  the  suit,  notwithstanding  a  good 
defence   to  which  the  Defendants  might  be   legall]^ 

entitled. 


And  although  I  apprehend  that  the  Defendants  might 
plead  the  Statute  of  Limitations  singly,  and  fail  in  main* 
taining  it,  without  precluding  themselves  from  the  de* 
fence  of  **  no  heir;"  yet,  in  the  case  thus  supposed,  it 
would  be  necessary  for  them,  either  to  apply  to  the 
Court  for  leave  to  plead  ^'no  heir''  after  failure  of  the 
first  plea,  or  to  make  the  defence  by  answer,  at  the  risk 
of  being  obliged  to  give  the  discovery,  and  set  out  the 
accounts  to  which  the  Plaintiff  has  no  claim,  otherwise 
than  in  right  of  the  heir,  which  is  in  question. 

I  think  that  the  question,  whether  the  Defendants 
should  be  allowed  to  plead  double  pleas,  depends  upon 
the  nature  of  the  case,  and  the  convenience  which  may 
attend  one  or  other  course  of  proceeding. 

I  have  not  succeeded  in  finding  any  instance  in  which 
two  several  pleas  of  the  kind  now  proposed  have  been 
permitted ;  but,  on  consideration,  I  find  no  reasonable 
objection  to  them. 

Each  of  them  may  be  a  good  defence  to  the  bill.  If 
Thomas  Standish^  or  Stardey^  was  not  heir,  the  Plaintiff 
has  no  title.  If  the  right  in  which  the  Plaintiff  sues 
accrued  at  such  a  time,  and  was  so  neglected  that  the 
Statute  of  Limitations  bars  the  remedy,  the  Plaintiff 
cannot  recover ;  and  in  pleading  the  Statute  of  Limits 
ations  it  is  not  necessary  to  admit  that  the  Plaintiff  has, 
or  ever  hadj  any  title. 


And 
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And  it  appearing  to  me  that  it  would  be  no  disad- 
vantage to  the  Plaintiff,  and  a  great  convenience  to  the 
Defendants  that  the  defences  should  be  put  in  the  form 
of  pleas,  in  order  that  their  validity  may  be  considered 
before  a  discovery  is  enforced,  I  think  that  leave  must 
be  given  to  plead  as  desired. 

The  Defendant  must,  however,  pay  the  costs  of  the 
application. 


See  Gib$on  v.  Whitehead^  4  Mad.  241.;  Hardman  v.  EUamet^ 
5  Sim,  645.;  Kay  ▼.  MarthaU,  1  Kew,  190.;  Siort^  Eq,  PI.  413. 


1842. 


Bampton 

V, 
BiRCHALL 


DAY  V.  CROFT. 


/J'ov,  4. 


nnHE  testator,  by  his  will,  gave  and  bequeathed  to 
"^  each  of  the  persons  to  whom  annuities  were  by 
that  his  will  given,  a  legacy  equal  to  one  half-year's  an- 
nuity, and  he  desired  the  legacies  to  such  several  annui- 
tants to  be  paid  as  soon  as  convenient  after  his  decease. 
And  he  gave  and  bequeathed  among  other  annuities, 
one  annuity  or  yearly  sum  of  300/.  to  his  sister  Mary 
Day,  the  wife  of  William  Clat^hton  Day,  for  and  during 
the  term  of  her  natural  life.  And  with  respect  to  such 
annuities  and  legacies  as  were  thereinbefore  by  him 
given  to  females,  it  was  his  positive  and  express  will 
and  meaning,  that  they  should  not  be  subject  or  liable 
to  the  power,  control,  &c.  of  any  husband,  but  should, 
at  all  times,  be  and  remain  as  a  provision  for  them,  for 
their  respective  sole  and  separatp  use  and  benefit,  with- 
out power  of  anticipation. 
Vol,  IV.  Pp  The 


An  additional 
legacy  (though 
not  8o  ex- 
pressed) held 
subject  to  the 
same  incidents 
as  the  original 
legacy. 

A  testator 
gave  a  legacy 
to  B^feme 
cote^  for  her 
separate  use, 
and  by  a  co- 
dicil he  gave 
to  her  a  fur- 
ther annuity 
in  addition. 
Held,  that  the 
latter  was  sub- 
ject to  the  re- 
striction for 
her  separate 
use. 
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1841.  The  testator  made  several  codicils  to  his  will,  and  by 

the  second  codicil  thereto,  bearing  date  the  2d  day  of 
September  1836,  he  bequeathed,  ^'  in  addition  to  the 
legacies  given  by  his  will,''  to  each  of  his  sisters  100^  a 
year  '^  for  their  several  lives*'' 

This  was  a  petition  presented  by  Mrs.  Mary  Day  for 
payment  to  her  of  the  two  annuities  and  the  legacy.  It 
appeared  that  she  had  been  for  some  time  living  apart 
from  her  husband. 

The  husband  insisted  that  the  second  annui^  given 
by  the  codicil,  was  not  given  for  the  separate  use  of  his 
wife. 

Mr.  George  Turner  and  Mr.  L.  Wigram^  in  support  of 
the  petition,  contended  that  the  additional  annuity  had 
the  same  quality  as  the  original  annuity,  and  belonged 
to  the  petitioner  for  her  separate  use,  independent  of  her 
husband.  Leacrqft  v.  Maynard  (a),  Crawder  v.  Clowes  (£), 
Long  V.  Long  (c),  Cooper  v.  Day  (d),  Chatteris  v.  Young  {e)^ 
cited  in  1  Ropery  760. 

Mr.  WiUcocky  contra,  for  the  husband.     There  is  a 

marked  distinction  made  by  the  testator  between  the 

annuity  given  by  the  will  and  that  given  by  the  codicil ; 

the  former  is  expressed  to  be  given  for  her  separate  use, 

the  latter  is  not  subject  to  that  restriction.     The  marital 

right  of  her  husband  is  not  therefore  excluded  as  to  the 

gifts  by  the  codicil. 

The 

(a)  1  Vet.'ym,  279.  The  Earl  of  Shaftetbury  v.  The 

(b)  2  Ves.  jun.  449.  Duke  of  Marlborough,   7  Shiu 

(c)  S  Vet,  286.1).  237.;  The  CommMoners  ofCha^ 
(</)  3  Mer,  154.  ritable  Donations  v.  Gotten,  2  Dr. 
{e)  6  Mad.  SI,   And  see  Bur-  ^  War,  615. ;  Martin  v.  Drink' 

rows  V.  Cottrell,  5  Sim,  315, ;      water,  2  Beavan,  21 5. 
OverendY*  Gumeyy  7  Sim,  137.; 
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The  Master  of  the  Rolls.  I  am  of  opinion  that  the  1841. 
annuity  given  by  the  codicil  is  subject  to  the  same  re« 
striction  as  that  given  by  the  will.  The  will  having 
given  an  annuity  of  300/.  a  year  for  the  petitioner's 
separate  use,  the  codicil  gives  an  additional  lOOi.;  the 
result  is»  that  he  has  given  to  her  400/.  a  year  subject 
to  the  restriction  for  her  separate  use ;  the  husband  is 
therefore  excluded. 


In  re  NICKELS*  Patent.  Feb.  i.  is.  ji9. 

March  87. 30. 

^I^HE  object  of  this  petidon  was  to  correct  a  clerical       June  5. ; 

error  which  had  occurred  in  the  proceedings  in  ob-  Jurisdiction 

taininfic  letters  patent,  and  consisted  in  substitutinir  the  ?""  P'^^c® 
^  r        -7  o  m  correcting 

word  "  covering  "  for  the  word  "  recovering!^  clerical  errors 

in  letters  pa- 
tent, the  pro- 
In  March  i8d8  Mr.  Nickels  petitioned  the  Queen  for  ceedinjgs  in 

a  patent  for  **  improvements  in  machinery  for  covering  (.i^em,  ami  in 
fibres  applicable  in  the  manu&cture  of  braid  and  other  theenrolment. 
fitbrics." 


In  the  petition,  declaration,  notice,  and  in  the  So- 
licitor-General's report,  the  word  **  covering  "  was  pro- 
perly stated;  but  a  clerk  in  the  Secretary  of  State's 
office  introduced,  by  mistake,  in  the  Queen's  warrant 
the  word  ^^ recovering'*  instead  of  *^ coveting"  and  this 
error  was  adopted  in  the  subsequent  proceedings,  namely, 
in  the  Queen's  Bill,  the  Signet  Bill,  the  Privy  Seal  Bill, 
and  in  the  enrolment,  and  also  (as  stated  in  the  petition) 
in  the  letters  patent  themselves;  the  evidence,  how- 
ever, was  ambiguous  as  to  the  letters  patent  In  the 
specification  the  word  ** covering"  was  used. 

Pp  2  The 
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1841.  The  Queen's  warrant  had|  by  command  of  her  Ma- 

^"^V^^  jesty,  been  recently  corrected,  and  the  following  me- 

NicKELs'  morandum  had  been  written  thereon :  — 


Patent. 


**  The  word  ^  recovering  *  in  the  seventh  line  of  this 
page  was  erased,  and  the  word  < covering'  in  the  same 
line  was  inserted  in  the  presence  of  her  Majes^  and  by 
her  Majesty's  command/' 

"  Whitehall,  2Sd  January  1 84 1 .  «  Normanly.*' 

The  Queen's  bill,  into  which  also  the  same  error  had 
extended,  had  also  been  corrected,  and  the  following 
memorandum  made  thereon :  — 

*'  The  word  *  recovering '  in  the  third  line  of  this  skin 
was  erased,  and  the  word  '  covering '  was  inserted  in 
the  presence  of  her  Majesty  and  by  her  Majesty's  com- 
mand." 

<<  rVhitehaU,  23d  January  1841.  <'  Normanbyr 

The  Queen's  bill  was  deposited  with  the  proper 
officer  at  her  Majesty's  Signet  Office ;  and  the  signet 
transcript  {a)  thereof  was  deposited  with  her  Majesty's 
officer  the  Lord  Privy  Seal ;  but  the  Privy  Seal  Bill 
was,  as  usual,  in  the  custody  of  the  Master  of  the  Rolls. 

The  petition  prayed  ^*  that  the  proper  officer  from  the 
Privy  Seal  Office  might  be  allowed  to  make  the  alter- 
ation, in  accordance  with  the  Queen's  bill,  and  that  the 
exemplification  or  enrolment  of  the  letters  patent  might 
be  corrected  according  to  the  transcript  of  the  Queen's 
bill." 

The  petition  (which  was  signed  by  the  Solicitor-Ge- 
neral, as  signifybg  his  consent  to  it  on  behalf  of  the 

Crown) 

(a)  The  signet  billc 
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Crown)  came  on,  in  the  first  instance,  ex  parte  ;  bat  the       1841. 

Master  of  the  Rolls,  having  been  informed  that  the  pe-  ^^^^"^^"^^ 

titioner  had  commenced  an  action  at  law  against  the  Kickels* 
London  Caoutchouc  Company,  for  the  infringement  of       "tent. 
the  patent,  and  that  the  London  Caoutchouc  Company 
were  prosecuting  a  writ  of  scire  facias  for  the  repeal  of 

the  patent,  directed  that  notice  of  the  petition  should  be 
given  to  the  London  Caoutchouc  Company,  who  were 
to  have  leave,  if  they  thought  fit,  to  shew  cause  why  the 
prayer  of  the  petition  should  not  be  granted. 

The  petition  again  came  on  for  hearing,  when  it  ap-*  Feb,  is.  29. 
peared  that  the  petitioner  had,  in  June  1840,  filed  a  bill 
against  the  company,  complaining  of  an  infringement  of 
his  patent  ''for  covering;"  and  that  a  motion  made  in 
August  1840  for  an  injunction,  had  been  ordered  to 
stand  over,  the  Plaintiff  being  allowed  in  the  mean  time 
to  being  his  action  at  law.  The  petitioner  commenced 
such  action  in  Naoember  1840,  which  was  still  pending, 
and  in  January  following,  he  was  served  with  a  writ  of 
scire  facias  at  the  suit  of  the  company  to  repeal  the 
letters  patent. 

Mr.  Tinneyy  Mr.  Dixon,  and  Mr.  Corrie,  in  support 
of  the  petition. 

7%e  Master  qftke  Rolls  said  he  must  hear  the 
other  party  first,  in  the  way  of  shewing  cause  against 
granting  the  prayer  of  the  petition. 

Mr.  Pemberton,  Mr.  Kindersky,  and  Mr.  Hindmarchj 
for  the  company.  When  tf  party  applies  to  the  dis- 
cretion of  the  Court  for  an  indulgence,  he  must  shew 
that  he  makes  the  application  at  the  earliest  moment, 
and  he  must  state  fairly  and  without  reserve  all  the  ma- 

Pp  3  terial 
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1841.        terial  facts  connected  with  his  case.     If  any  thing  is  kept 
back  the  Court  will  refuse  to  interfere. 


In  re 

Nickels' 

Patent. 


In  this  case  the  petitioner  has  suppressed  several 
material  facts ;  first,  he  has  not,  in  any  way,  explained 
when  the  error  in  the  letters  patent,  if  any  exists,  was 
first  discovered ;  the  explanation,  such  as  it  is,  iq^plies 
only  to  the  enrolment.  Again,  it  does  not  appear  whe- 
ther the  error  has  been  corrected  in  the  signet  bill,  or 
how  the  Queen's  bill  was  altered,  and  the  Court  is 
bound  to  satisfy  itself  that  all  the  proceedings  anterior 
to  the  enrolment  have  been  properly  corrected.  Nothing 
is  said  by  the  affidavits  as  to  the  letters  patent  them- 
selves, or  whether  they  contain  the  error.  There  is 
something  behind  unexplained.  We  call  upon  the  pe- 
titioner to  produce  the  letters  patent,  in  order  that  it 
may  be  seen  whedier  the  error  is  contained  in  them ; 
they  are  the  original,  the  enrolment  is  a  mere  copy, 
and  it  is  proposed  to  alter  the  copy  without  correcting 
the  original. 

The  Master  of  the  Rolls  has  no  authority  to  make 
any  alteration  in  the  enrolment.  The  Lord  Chancellor 
himself  derives  his  authority  under  the  Privy  Seal  Bill, 
which  is  in  the  nature  of  a  writ,  and  cannot  be  altered 
after  it  has  been  acted  on.  Writs  cannot  be  altered 
after  they  have  been  served,  and  if  they  are  resealed 
they  would  be  considered  as  new  writs.  The  Lord 
Chancellor  has  strictly  followed  his  autliority ;  and  if  a 
new  authority  be  given  to  issue  letters  patent  in  a  dif- 
ferent form,  they  must  be  resealed  before  the  enrolment 
can  be  altered. 

Where  a  patent  is  in  controversy,  at  cannot  be  altered 
so  as  to  prejudice  either  of  tlie  litigant  parties.  The 
object  of  the  alteration  is  to  defeat  the  proceedings  and 

defence 
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defence  of  the  Respondents ;  and  the  parties  ought  to  1841. 

have  proceeded  under  the  5gi6  fV.A.  cSS.  s.  1.,  and  ^T^^^"^^ 

not  in  the  present  mode.  Kickbls' 


Fkitent. 


They  referred  to  the  18  Hen.  6.  c.  1.  to  shew  that  the 
patent  must  be  dated  on  the  day  of  the  delivery  of  the 
warrant  to  the  Lord  Chancellor ;  to  the  27  H.  8.  c.  1 1., 
and  57  G.  3.  c.  63.,  as  regulating  the  course  of  proceed- 
ings for  passing  letters  patent ;  to  the  3  &  4  Ed.  6.  c.  4., 
explained  by  the  13  Eliz,  c.  4.  to  shew  that  an  exem- 
plification of  the  letters  patent  might  be  given  in  evi- 
dence, without  producing  the  letters  patent  themselves 
under  the  great  seal.  They  also  referred  to  Ex  parte 
Hoops  {a)f  The  Weavers*  Company  v.  Hayward  (d), 
Leigh  V.  Leigh  (c).  Glen  v.  WiUcs  (d\  Gallawcfy  v. 
Bleaden  {e),  Wynne  v.  Thomas  {g).  Lord  Pembroke  v. 
Lord  Jeffereys{h),  Tidd*s  Pr,,  Webster  on  Patents^ 
Beamed  Orders^  76. 

Mr.  Tinner/,  Mr.  Dixon^  and  Mr.  Corriej  contra.  The 
objections  are  two,  1st,  to  the  jurisdiction  of  the  Court, 
and  2dly,  that  the  Court  will  not,  in  its  discretion, 
exercise  its  jurisdiction.  The  cases  of  In  re  Bed- 
mund  (i),  and  In  re  Shatp^s  Patent  (^),  and  other  au- 
thorities (0  prove  the  jurisdiction  of  the  Master  of  the 
Rolls  to  correct  clerical  errors  like  the  present. 

This 

(a)  6  Ve$.  598.  (/)  Cases  in  which,  upon  search 

(b)  5  Atk,  369.  directed  by  the  Master  of  the 

(c)  2  Bing,  N.  S,  464.,  and  4  Rolls,  it  was  found  that  amend- 
Dvwl,  P  C,  650.  ments  had  been  made. 

{d)  4  DowU  P.  C,  322.  Records  amended. 

(e)  1  Man.  ^  G.  847.  1  Pat.  2  Hen.  7.  p.  1.  m.  5. 

ig)  WUUt,  565.  Grant  to  WiUiam  Knight.  War- 

(A)  1  Salk.  52.  rant  under  the  king's  hand  for 

(i)  5  Ruts,  44.  amending  the  name  of  a  forest ; 

(k)  3  Beavany  245.  warrant  annexed  to  the  roll,  but 

the  amendment  not  made. 

Pp  4 
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1841. 


In  re 

Nickels' 

Patent. 


This  is  not  a  case  of  indulgence,  but  of  strict  righL 
The  officers  of  her  Majesty  have  committed  an  error 
to  the  prejudice  of  the  Petitioner,  he  is  therefore  en- 
tided 


8  Pat.  8  Hen.  8.  p.  9.  m.  4. 

Graut  to  John  Phi&p  amended, 
by  warrant  under  the  king's  hand 
annexed  to  the  roll. 

3  Pat.  55  Hen.  8.  p.  1. 
Grant  to  George  ThrockmoT' 

ton.  Date  of  grant  amended  in 
the  enrolment,  by  order  of  Sir 
JuUuiQgiary  Master  of  the  Rolls, 
in  the  presence  of  himself,  Sir 
Robert  ^raM,  Attorney-General, 
and  others.  The  roll  signed  by 
the  Master  of  the  Rolls  and  the 
Attomey-GeneraL 

4  Pat.  36  Hen.  8.  p.  4. 
Grant  to  Roger  Tavemor  and 

Robert  Tavemor  amended,  by 
order  of  Sir  TTunnaM  Egerton, 
Lord  Keeper,  and  the  Master  of 
the  Rolls,  in  the  presence  of 
himself  and  Sir  Edward  Colne, 
Attorney-General.  Roll  signed 
by  both. 

5  Pat.  56  Hen,  8.  p.  12. 
Grant  to  Leonard  Chamber^ 

laine.  Extensive  errors  amended 
by  order  of  Lord  Bruce,  in  the 
presence  of  himself  and  a  Master 
in  Chancery ;  signed  by  both. 

6  Pat.  37  Hen,  8.  p.  3.  m.  S4. 
Pro  Rkardo  LawUy  and  7%o- 

mat  Lawley.  Name  of  county 
amended  by  order  of  Lord 
Bruce. 

7  Pat.  S  Bdw.  6.  p.  4. 
Grant     to     Robert    Curton 


amended  in  presence  of  Lord 
^nccff  and  the  Six  Clerks.  Roll 
signed  by  Lord  Bruce. 

8  Pat.  2  Edw.  6.  p.  5. 

Grant  to  Sir  Thonuu  Belt  and 
Ricfmrd  Duke  amended  by  order 
of  Lord  Bruce,  in  the  presence 
of  himself  and  two  of  the  Six 
Clerks,  and  ''  George  Salter/* 
Roll  signed  by  all. 

9Pat.  l8e2Pk.^Mary,p.s. 

Grant  to  the  merchant  ad- 
venturers of  England.  Date 
amended  upon  petition  to  Lord 
Keeper  Guild/ord,  with  an  affi- 
davit of  the  error,  referred  to  the 
Master  of  the  Rolls.  Petition  and 
affidavit  endorsed  upon  the  roll. 
In  the  margin  of  the  enrolment, 
a  memorandum  signed  by  Sir 
Harbottle  Grhutone^  Master  of 
the  Rolls,  stated  that  the  amend- 
ment was  made  by  his  order  and 
in  his  presence. 

10  Pat  1  E/iz.  p.  9. 

Grant  to  Sir  Henr^  Cary  Ba- 
ron de  Huntdxnu  The  original 
enrolment  found  to  be  full  of 
gross  errors  was  cancelled,  and 
the  new  enrolment  placed  in 
front  of  it  by  order  of  Sir  Ed- 
loard  PkeHpSfMaster  of  the  Rolls, 
and  the  memorandum  signed  by 
him. 

11  Pat.  SEUz.  p. 7. 

Grant  to  Stephen  Hoffbrd  and 
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tided  to  have  the  matter  set  right.  The  cases  cited  do 
not  apply,  they  were  cases  of  adversary  writs.  As  to 
the  signet  bill,  though  not  so  stated  in  the  petition,  it 

has 


1841. 


/«  re 

Nickels' 

Patent. 


John  Jenkyns.  A  single  letter 
amended  by  warrant  from  King 
James,  after  the  Attorney-Ge- 
neral's report  upon  a  petition  to 
the  King. 

12  Pat  7  EUz.  p.  S. 

Grant  to  Thomat  Tyndall. 
One  word  amended  by  order  of 
Lord  Bruce.  Roll  signed  by 
him. 

13  Pat.  7  Jac.  p.  18.  n.  10. 
Lease  to  Robert  Lewii,   Peti- 

Uon  to  the  Chancellor  referred 
to  the  Master  of  the  Rolls.  Pe- 
tition and  reference  indorsed 
upon  the  roll;  and  in  the  margin 
of  the  enrolment,  a  memoran- 
dum that  the  amendment  was 
made  in  the  presence  of  Sir 
Jtt^ttir  C€B$ar:  but  the  error 
remains. 

14  Pat.  8  Jae.  p.  44. 
Grant   to   George  WhUmore 

and  T^offlOf  Whitmore.  The 
word  «  Priorat,"  altered  to «« Mo- 
naster" by  order  of  Sir  Dudley 
Digget,  Master  of  the  Rolls,  in 
the  presence  of  himself  and  Sir 
Jokn  Bankcif  Attorney-General. 
Roll  signed  by  both. 

15  Claus.  9Jae»  p.  8.  n.  15. 
Indenture  dated  loth  of  Au- 

guii,  between  (l)  FrancU  Mo' 
rice  and  Francu  Phelipi,  and  (2) 
Edw.  Eden,  The  enrolment  of 
deed  amended  at  the  request  of 


the  grantors,  who  had  acknow- 
ledged it  in  the  presence  and  by 
the  command  of  Sir  Edward 
PAe/^f,  Master  of  theRolls.  The 
roll  signed  by  the  grantors.  The 
words  struck  out  were  "  feod 
firm,"  in  the  recital  of  the  grant, 
the  lands  being  held  by  fealty. 

16  Pat.  9  Car.  2,  p.  5. 
Grant  to  Sir  Kenelm  Digby. 

{Beamet'  Ord.  66,)  Grant  having 
passed  through  several  stages  with 
the  error  of  a  single  letter,  which 
originated  at  the  Signet  Office, 
was,  upon  petition  to  the  King, 
ordered  by  the  Lord  Keeper, 
with  the  advice  of  the  Attorney- 
General,  to  be  amended  and 
newly  sealed. 

17  Claus.  7  Geo.  2.  p.  9.  n.  S. 
Bargain  and   sale,  Duke  of 

Kingston  to  Crump.  Date  of 
enrolment  of  a  deed  inserted 
by  order  of  Sir  Thomas  Clarke, 
Master  of  the  Rolls. 

18  Claus.  46  Geo.  3.  p.  117. 
D.  13. 

Memorial  of  annuity  deed. 
Enrolment  ordered  by  Sir  John 
Leach,  to  be  examined  with  the 
original,  remaining  with  the  Six 
Clerks.  Petition,  ftc.  indorsed 
on  the  foil. 

IS24,  April  14th,  Re  While- 
houses  patent,  referred  to  in  5 
Beavan,  253. 
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1841.        has  been  actually  corrected,  and  if  required   by  the 
^Y^*^      Court,  an  affidavit  will  be  produced. 


Nickels' 
Patent. 


[_T7ie 'NLastek  of  the  Rolls.      I  cannot  advise  you 
upon  it.     If  I  do  any  thing  upon  this  petition,  it  must 
be  upon  a  complete  statement  of  every  thing,  and  I 
should  seek  the  assistance  of  the  Respondents,  in  order 
to  insert  such  recitals  as  they  may  consider  material  to 
enable  them  to  call  in  question  the  validity  of  what  may 
be  done  by  me.     It  is  pressing  on  my  mind,  that  if  this 
be  a  fatal  error,  and  I  refuse  the  application,  I  fix  the 
petitioner  with  all  the  consequences  of  the  error  that 
has  been  committed ;  whereas,  on  the  other  hand,  if  I 
make  an  order,  which,  notwithstanding  my  endeavour  to 
avoid  error,  may  turn  out  to  be  illegal,  the  Respond- 
ents will,  I  apprehend,  have  the  means  of  being  relieved 
from  it ;  so  that  there  seems  to  be  less  chance  of  doing 
any  real  and  permanent  injury  by  making  an  order, 
than  by  refusing  to  make  one;  but  nevertheless,  it  is 
necessary  to  be  extremely  cautious.] 

There  is  no  authority  for  calling  for  the  production 
of  the  letters  patent  themselves.  The  letters  patent 
are  copied  from  the  Privy  Seal  Bill,  but  it  is  the  Privy 
Seal  Bill  and  not  the  letters  patent  which  is  enrolled. 
The  Privy  Seal  Bill,  when  enrolled,  is  the  record  in  the 
Court  of  Chancery.  The  enrolment  therefore  must 
be  made  to  correspond  with  the  Privy  Seal  Bill  and  not 
with  the  letters  patent ;  for  the  purposes  of  correcting 
the  record,  the  Privy  Seal  Bill  alone  is  to  be  regarded. 

The 


1830,  Jan»  13th,  Re  Green's  1836,  Augtut  17th,  Ex  parte 

patent.  Fisher^  two  orders. 

1836,  April  15th,  Mx  parte 
Faulkner, 
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The  Stat,  of  5  &  6  W.^.  c.  8S.,  if  looked  at,  will  be  1841. 

found   quite   ineffectual  to   remedy  the  mistake  com-  ^^^^^"^ 

plained  of.  Nickels' 


They  referred   to   Kersham  v.   Cox  (a),   Byrom   v. 
Thompson  (i),  Hudson  v.  Reoett  (c),   Bonditt  v.   Orle^ 

bar  {d)i  Cooke  v. (e),  Btackamor^s  Case  (g\  Cross  v. 

Kaye  {h\  5  Cruise  Dig.  138.  4th  ed. 

Mr.  Pembertofij  in  reply. 

T^e  Master  of  the  Rolls. 

I  shall  take  time  to  consider  what  order  ought  to  be 
made  in  this  case. 

The  petitioner,  having  petitioned  her  Majesty  for  a 
grant  of  letters  patent  to  secure  to  himself  the  exclu- 
sive use  and  enjoyment  of  a  certain  invention,  and  her 
Majesty  having  been  pleased  to  grant  that  petition, 
adopted  the  usual  proceedings  for  the  purpose  of  ob- 
taining the  grant.  In  the  course  of  the  proceedings,  a 
clerical  error  was  made  by  a  clerk  in  one  of  the  offices 
in  which  the  proceedings  took  place,  and  that  error, 
not  being  discovered  in  reasonable  time,  found  its  way 
into  the  letters  patent,  which  are  in  the  possession  of 
the  party,  and  into  that  which  is  called  the  enrolment 
of  the  letters  patent,  which  is  in  my  custody  as  Master 
of  the  Rolls.  The  error  consists  of  the  substitution  of 
the  word  **  recovering  "  for  the  word  **  covering.** 

After  litigation  had   commenced  between  the  peti- 
tioner and  the  persons  who  have  appeared  to  oppose 

the 

{a)  9  Etp.  246.  {e)  4  TaurU,  644. 

\b)  3  Per  <}■.  Dav.  71.  (g)  8  Rep.  156.  a. 

(c)  5  Bing.  568.  (/i)  6  T.  R,  543. 
Id)  6  Taunt.  73. 


Patent. 
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1841.       the  prayer  of  the  petition,  the  pedtioner  applied  to  me 
^■^■V^^     to  have  the  word  corrected  in  the  Privy  Seal  Bill  and 
liicKELs'      in  the  enrolment  of  the  letters  patent.     Considering  it 
Patent       ^  \^^  perfectly  clear  that  the  error  was  a  mere  slip,  of 
which  the  petitioner  was  entirely  innocent,  I  consider 
it  fny  duty  to  assist,  in  every  way  I  legally  can,  in  its 
amendment,  but  in  such  a  way  as  may  be  in  the  least 
possible  degree  prejudicial  to  the  party  who  is  likely  to 
suffer  by  it.    It  is  a  matter  for  the  most  serious  consider- 
ation, not  only  whether  I  can  legally  do  it,  but  if  I  can, 
in  what  mode  and  way  it  ought  to  be  done. 

I  have  nothing  to  do  with  the  moral  principle  on 
which  this  application  is  opposed.  The  object  no  doubt 
is  to  take  the  advantage  of  a  slip  for  the  purpose  of  de- 
feating the  right  of  the  party.  I  make  no  observation 
upon  that.  The  party  has  a  right  to  take  such  an  ob- 
jection, if  the  law  allows  him  to  do  so,  but  the  question 
is,  whether  it  ought  to  be  allowed  to  prevail.  Great 
learning  and  ingenuity  have  been  used  in  the  argument, 
and  if  it  were  to  prevail,  I  think  it  would  be  an  extra- 
ordinary triumph  of  subtlety  and  technicality  over  com- 
mon sense  and  justice.  At  this  moment  it  appears  to 
me  that  it  ought  not,  and  I  cannot  think  that  it  will  ulti* 
mately  prevail. 

The  objections  are  of  this  sort,  first,  it  is  said  that  in 
the  various  proceedings  which  unfortunately  are  ren- 
dered necessary  prior  to  the  letters  patent  and  enrol- 
ment, all  has  not  been  rightly  done,  so  as  to  enable  me 
to  have  something  in  a  correct  form,  and  duly  made, 
whereby  I  may  be  enabled  to  correct  the  enrolment. 

The  other  objection  appears  to  me  to  be  of  a  far 
more  serious  nature;  whatever  may  be  the  form  of 
making  out  the  letters  patent,  and  the  record  of  the  en- 
rolment 
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rolment  of  the  letters  patent,  there  can  be  no  doubt  but        I84I. 
that  it  was  intended  that  they  should  correspond.     I     ^"^"^^^^"^ 
aro^  upon  this  occasion,  asked  to  make  such  an  alter-      Nickels* 
ation  in  the  record,  by  obliterating  the  two  letters  "  r^,"       Patent, 
so  that,  when  the  alteration  has  been  made,  the  record 
will  not  correspond  with  the  letters  patent,  because  it 
is  stated  in  the  evidence  that  the  letters  patent  contain 
the  letters  "  rtf  "-covering  instead  of  *'  covering." 

Now  it  is  a  matter  of  most  serious  consideration  whe- 
ther I  have  any  right  or  authority  whatever,  even  if  I 
had  the  letters  patent  here,  to  introduce  any  alteration 
in  them  ;  I  think  that  I  have  not,  and  I  am  at  present 
strongly  impressed  with  the  notion,  that  what  is  required 
to  be  done  cannot  be  legally  and  effectually  done  with* 
out  the  concurrence  of  the  Lord  Chancellor.  I  think 
that  the  authority  both  of  the  Lord  Chancellor  and  the 
Master  of  the  RoIU  is  required  in  order  to  do  that 
which  is  now  proposed  to  be  done.  That  is  my  present 
impression ;  and  I  feel  it  so  strongly,  that  I  cannot  think 
of  acting  in  any  way  against  it,  without  having  a  com- 
munication with  the  Lord  Chancellor  on  the  subject,  in 
order  that  I  may  know  what  his  opinion  may  be* 

With  regard  to  the  Privy  Seal  Bill,  it  is  the  autho- 
rity upon  which  the  enrolment  is  made ;  but  it  is  that 
Privy  Seal  Bill  coming  from  the  Great  Seal  0£Bce 
which  is  the  authority  for  the  enrolment.  The  Privy 
Seal  Bill  coming  from  the  Great  Seal  has  been  acted 
upon  there ;  and  it  may  be,  that,  for  the  purpose  of  this 
application,  it  ought  to  go  back  there,  in  order  that  the 
proposed  alteration  maybe  taken  proper  notice  of  there. 
I  say  this,  although  I  cannot  quite  concur  in  the  pro- 
position advanced  in  the  argument,  that  it  is  necessary 
for  me  to  see  that  every  anterior  step  has  been  strictly 
and  duly  followed.    What  I  have  got  herC)  may,  for 

any 
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1641.  any  thing  I  shall  at  present  venture  to  say  to  the  con- 
^^^^^  trary,  be  quite  sufficient.  I  have  got  the  Queen's  sign 
Nickels'  manual,  the  Queen's  bill,  and  the  consent  of  the  So- 
Patent.  licitor-General  to  make  this  alteration.  If,  indeed, 
every  step  prescribed  to  be  taken  in  this  case^  were  a 
step  to  be  taken  for  the  security  of  the  Crown  to  pre* 
vent  improvident  grants  of  this  sort,  it  might  be  ne- 
cessary, for  the  purpose  of  an  amendment,  to  have  the 
authority  or  sanction  of  every  officer  through  whose 
office  the  patent  has  passed ;  but  is  that  so  ?  I  have 
'once  or  twice  called  to  the  attention  of  the  learned 
counsel  upon  what  principle  so  many  steps  have  been 
required — the  principle,  I  am  afraid,  is  not  for  the  pur- 
pose of  giving  greater  security,  but  for  the  purpose  of 
creating  revenue,  which  revenue  has  been  entirely  satis- 
fied by  what  has  been  already  done*  However  (al- 
though I  throw  that  out  now)  I  shall  reserve  the  con- 
sideration how  this  matter  is  to  be  dealt  with.  If  I 
make  any  order,  I  shall  endeavour  to  do  that  which  is 
right,  and  I  shall  communicate  it  to  the  parties ;  but  I 
shall  make  no  order  until  I  have  had  a  communication 
with  the  Lord  Chancellor,  which  I  cannot  at  present 
have,  on  account  of  the  state  of  his  Lordship's  health ; 
but  as  soon  as  I  can,  I  will  communicate  with  him,  in 
order  that  I  may  know  what  his  view  is  upon  that  part 
of  the  question,  which  seems  to  me  at  least  to  be  subject 
to  very  considerable  doubt 


After  making  the  above  observations,  the  Master  of 
the  Rolls  had  an  interview  with  the  Lord  Chancellor 
on  the  subject  of  this  case,  and  then  stated,  that  upon 
the  evidence  as  it  stood  before  him,  his  opinijon  was  that 
the  patentee  was  entitled  to  relief;  but  that  the  enrolment 
could  not  properly  be  amended,  without  making  a  cor- 
responding amendment  in  the  letters  patent:  and  that 
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as  he  had  no  jurisdiction  over  the  letters  patent,  the  case 
appeared  to  him,  as  it  had  appeared  to  Lord  Alvardey^  in  a 
like  case,  to  require  either  a  joint  order  or  two  concurrent 
orders  of  the  Lord  Chancellor  and  the  Master  of  the 
Rolls.  At  that  time  it  appeared  to  the  Lord  Chancellor, 
that  if  the  Master  of  the  Rolls  were  to  make  an  order 
for  the  amendment  of  the  enrolment,  any  party  having 
reason  to  complain  of  it  would  apply  to  the  Lord  Chan- 
cellor  to  discharge  the  order,  and  that  upon  the  hearing 
of  that  application  he  could  exercise  the  jurisdiction 
which  he  had  over  the  letters  patent,  and  by  that  means 
cause  complete  justice  to  be  done,  without  any  joint  or 
concurring  orders  of  himself  and  the  Master  of  the 
Rolls :  and  in  consequence  of  this  view  of  the  case  being 
taken  by  the  Lord  Chancellor,  the  Master  of  the  Rolls 
made  two  orders. 


1841. 


In  re 

Nickels' 

Patent 


The  first  was  dated  the  27th  of  March  1841.  It 
ordered,  that  the  proper  officer  from  the  office  of  the 
Privy  Seal  should  be  at  liberty  to  attend  the  officer  in 
whose  custody  the  Privy  Seal  Bill  then  was,  and  to 
amend  the  said  Privy  Seal  Bill,  if  he  should  think  fit, 
by  striking  out  the  word  ^^  recovering"  and  inserting  the 
word  "  covering  "  in  lieu  thereof;  and  it  was  ordered  that 
the  rest  of  the  prayer  of  the  petition  should  stand  over. 

• 

The  Privy  Seal  Bill  having  been  amended  in  pursu- 
ance of  the  liberty  given  by  the  above  order. 


The  second  order,  dated  the  30th  of  March  1841, 
was  made,  whereby,  after  reciting  that  the  Privy  Seal  Bill 
had  been  produced  to  the  Master  of  the  Rolls  by  the 
officer  in  whose  custody  it  then  was,  and  that  it  appeared 
to  have  been  amended,  in  pursuance  of  the  liberty  given 
by  the  order  of  the  27th  of  March  1841,  it  was  ordered, 
that  the  enrolment  made  from  the  Privy  Seal  Bill  should 

be 


March  SO. 
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1 84 1.       be  amended,  by  striking  out  the  word  '*  recovering  "  and 
^*"^*^^^"^^     inserting  the  word  ** covering"  in  lieu  thereof,  so  as  to 
Nickels*      make  the  enrolment  conformable  to  the  Privy  Seal  Bill 
Patent.       ^  ^^  amended ;  and  that  the  proper  officer  should  attend 
his  Lordship  with  the  enrolment,  for  the  purpose  of 
such  amendment  being  made  in  his  presence.     And  it 
was  ordered  that  a  copy  of  that  order  should  be  en- 
dorsed on  the  roll  on  which  the  enrolment  was  made. 

The  enrolment  made  from  the  Privy  Seal  Bill  was 
amended  in  pursuance  of  the  last  order,  and  a  copy  of 
the  order  was  endorsed  on  the  roll.  . 


A  petition  to  discharge  both  the  above  orders  with 
costs  was  then  presented  to  the  Lord  Chancellor  by  the 
May  31,  'London  Caoutchouc  Com\fBXiy.  And  upon  reconsideration 
and  hearing  the  arguments,  his  Lordship  thought  that 
the  effect  of  altering  the  Privy  Seal  Bill  was  merely  to 
authorise  the  holder  of  the  Great  Seal  to  make  corre- 
sponding alterations  in  the  letters  patent;  and  that  an 
order  should  have  been  procured  from  the  Lord  Chan- 
cellor for  the.amendment  of  the  letters  patent,  before  the 
Master  of  the  Rolls  made  the  order  for  alteration  of  the 
enrolment. 


June  5.  Subsequently  the  Lord  Chancellor,  (referring  to  the 

above  case  before  Lord  Alvanley)^  expressed  his  opinion 
that  the  enrolment  and  the  letters  patent  ought  to  have 
been  concurrently  amended ;  but  having  regard  to  the 
pendency  of  an  action,  in  which  the  letters  patent  were 
to  be  tried,  his  Lordship  offered  to  the  patentee  certain 
terms,  on  which  he  would  attend  to  an  application  for 
the  amendment  of  the  letters  patent.  The  patentee  de- 
clined to  accede  to  those  terms,  and  took  no  steps  to 
procure  the  letters  patent  to  be  altered.    The  Lord 

Chancellor 
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Chancellor,  on  this  being  afterwards  stated  to  him,  ex-  1841. 

pressed  his  opinion  that  the  enrolment  should  be  re-  ^'^T'^^^^ 

stored  to  its  original  state.  Nickels* 


Patent. 


A  further  communication  then  took  place  between  ^^*  ^o- 
the  Lord  Chancellor  and  the  Master  of  the  Rolls ;  and 
finally  an  order  was  made  on  the  10th  of  August 
184fl,  in  the  following  terms:  "  Upon  the  petition"  of 
the  London  Caoutchouc  Company,  *^  coming  on  to  be 
heard  before  the  Lord  Chancellor  in  the  presence  of 
counsel  for  the  petitioners,  and  for  the  Respondent,  the 
said  Christopher  Nickels^  and  upon  reading  the  said  peti- 
tion, and  the  several  affidavits  filed  in  support  thereof 
and  in  opposition  thereto,  and  what  was  alleged  by  the 
said  counsel ;  his  Lordship  took  time  to  consider  his 
judgment,  and  having  called  to  his  assistance  the  Right 
Honourable  the  Master  of  the  Rolls,  upon  the  subject  of 
the  said  orders  bearing  date  the  27th  and  SOth  days  of 
March  1841,  and  it  appearing  that  Christopher  Nickels, 
the  patentee  had  not  procured  the  letters-patent  to  be 
altered  according  to  the  Privy  Seal  Bill  as  altered :  It  is 
hereby  ordered  and  directed,  that  the  order  made  by  his 
Lordship  the  Master  of  the  Rolls,  dated  the  SOth  day  of 
March  last,  and  indorsed  on  the  roll  on  which  the  enrol- 
ment of  the  said  Privy  Seal  Bill  is  made,  be  discharged, 
and  that  the  enrolment  be  restored  to  the  state  in  which 
it  was  before  such  order  was  made ;  and  that  a  copy  of 
this  order  be  indorsed  on  the  said  roll. 

"  Coi^ENHAM  C. 

"  Langdale,  M.  R." 


See  1  PkiUips,  36. 
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i>^-  '8.  SK  JAMES  V.  JAMES. 

A  cause  stood  ri^HE  testator  devised   some  estates  to  trustees  on 

over  with  I 

liberty  to  certain  trusts  for  his  eleven  children. 

amend  by 

addiDC  parties. 

The  Plaintifis        This  bill  was  filed  by  two  of  such  children,  praying 

^isMdon      ^^^  ^^  ^^'^  might  be  established,  and  that  the  interests 
to  those  paiv    of  all  parties  thereunder  might  be  ascertained  and  set* 

stated  so  by      ^^^^  ^"^  ^^^^  ^  purchase  of  part  of  the  property  by  one 

unendment.     of  the  trustees  mieht  be  set  aside. 
The  Defend-  ° 

antSy  by  their 

^?^?  j^^i?*       The  answers  of  the  Defendants  objected  that  the  re- 

objectedy  that  ^ 

the  amend-       presentatives  of  several  of  the  deceased  children  were 
b^n^impro-      necessary  parties  to  the  suit.     A  replication  having  been 

perly  made^      filed,  and  witnesses  examined^  the  cause  came  on  for 

The  PlaintiiB    t        •        •       ▼  i     i         i  •      •        r  i» 

afterwards        hearmg  m  June  1840,  and  the  objection  for  want  of 

filed  a  second    parties   then  prevailed.      The  cause   was   accordingly 
rephcation.  .  .     . 

Held,  that  the  ordered  to  stand  over,  with  liberty  for  the  Plaintiffs  to 

Defendants       amend,  by  addinir   parties  with  apt  words  to  charge 
were  not  en-  »      ^  o    r  r  o 

titled  to  have    ttiem. 

the  second 

replication 

taken  off  the         The  Plaintiffs  amended   their  bill,  by  stating  that 

th^  waived      ^^7  ^^   taken  out  representation    to    the  deceased 

theur  objection  children,   and   by   adding,   as    a   new   Defendant,  an 

to  the  amend-  .  . 

ments.  annuitant  under  the  testator's  wilK     The  Defendants 

answered  the  amended  bill,   and  submitted  that  the 

amendments   were   improper,   and    claimed  the  same 

benefit  of  the  objection  as  if  they  had  pleaded  it. 

The  Plaintifis,  on  the  2d  of  December  1841,  filed  a 
further  replication  to  the  Defendants'  answer. 

It  was  now  moved,  on  behalf  of  two  of  the  Defend- 
ants who  claimed  under  the  trustee,  that  the  second  re- 
plication 
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plication  might  be  taken  off  the  file  for  irregularity  ;  or        1841. 
that  it  might  be  taken  o£^  so  far  as  regarded  the  De- 
fendants on  whose  behalf  the  motion  was  made. 

Mr.  Pemherton  and  Mr.  Freeling^  in  support  of  the 
motion. 

The  proceedings  of  the  Plainti£&  are  altogether 
irregular.  They  had  no  right,  under  the  liberty  to 
amend,  to  introduce  new  statements  by  amendment,  and 
sue  in  a  new  character  as  representatives  of  persons  who 
were  not  before  the  Court  at  the  former  hearing,  and 
thus  raise  a  different  issue  against  the  Defendants; 
MiUigan  v.  Mitchell  (a),  Goodwin  v.  Goodwin,  (b) 

Where  parties  are  added  after  publication,  the  cause 
as  to  such  parties  must  be  heard  on  bill  and  answer 
only,  (c)  Thfs  is  the  consequence  of  the  rule,  that, 
after  publication  of  the  evidence,  the  Court  does  not 
permit  a  new  examination  ;  WiUan  v.  WiUan  (<2),  Taylor 
V.  Obee  (^),  Ward  v.  Eyles.  {g)  If  it  be  necessary  to  use 
evidence  against  the  new  Defendants,  it  must  be  taken 
in  a  supplemental  suit;  Pratt  v. Barker {h)^  Quantock  v. 
Buller{i);  and  a  supplemental  bill  might  have  been  filed 
under  the  leave  to  amend  ;  Greenwood  v.  Atkinson  {k\ 
Wood  V.  Wood.  (Z) 

If  this  replication  were  to  remain,  the  witnesses 
already  examined  would  have  to  be  re-examined,  and 
new  questions  would  be  raised  between  the  parties. 

Mr.  G.  Turner  and  Mr.  W.  M.  James,  contrd,  con- 
tended that  the  rule  stated  in  Hinde  {tn)  did  not  apply, 

that 

(a)  1  Afy.  4-  Cr.  453.  (h)  1  Sim.  1. 

(6)  5  Atk.  371.  (0  5  Mad.  81. 

(c)  Hifide^  25.,  1  Dan.  Pr.  544.  \k)  6  Sim.  419. 

(rf)  19  Fes.  590.  (/)  4  Y.  ^  Col.  135. 

(0)  3  PricCy  85«  (m)  page  25. 
ig)  Maieley,  377. 
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that  the  Defendants  had  waived  all  objections  to  the 
amended  bill  by  answering  it,  and  that  having  raised 
new  defences  by  the  answer,  it  was  necessary  for  the 
PIainti£&  to  file  a  replication  to  the  answer.  That  the 
motion  ought  to  have  been  to  take  the  amended  bill  off* 
the  file. 


Mr.  PembertoTif  in  reply. 


The  Master  of  the  Rolls. 

This  motion  has,  no  doubt,  been  in  a  great  measure 
caused  by  reference  to  the  rule  which  is  stated  in  the 
books  of  practice,  that  if  parties  be  added  after  pub* 
lication,  the  cause,  as  to  such  parties,  must  be  heard 
upon  bill  and  answer  only.  It  is  not  in  this  case  ne- 
cessary to  determine  upon  the  correctness  of  that  rule, 
because  it  is  not  strictly  applicable  to  this  case,  for  these 
parties  were  not  added  after  publication,  but  were  ori- 
ginal Defendants,  against  whom  a  new  case  is  now 
made ;  they,  in  their  turn,  have  brought  a  new  case  for 
their  defence  against  the  Plaintiffs  in  their  new  cha- 
racter, and  while  seeking  to  get  rid  of  the  second  re- 
plication,  they  at  the  same  time  reserve  their  objections 
to  the  amendment.  The  case  is  involved  in  difficulties 
which  perhaps  require  further  consideration  by  the 
parties.  At  present,  it  seems  to  me  that  the  Defendants 
are  not  entitled  to  take  the  replication  off  the  file,  and 
also  to  reserve  their  objections  to  the  amendment ;  but 
if  they  are  willing  to  waive  the  latter  objection,  I  should 
be  disposed  to  relieve  them  from  the  replication,  unless 
the  Plaintiffs,  with  the  difficulties  before  them,  would 
prefer  making  an  application  to  be  at  liberty  to  set  the 
cause  right,  and  bring  the  representatives  of  the  four 

children  before  the  Court  in  the  regular  way. 

The 
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The  parties,  by  consent,  arranged  an  order  on  the       184-1. 
terms  suggested  by  the  Court 


The  PHILANTHROPIC  SOCIETY  v.  KEMP.  i842. 

March  6. 11. 
y^NN  SAMMON9  by  her  will,  gave  legacies  to  cer-  The  Court 

•^^  tain  individuals,  amountincr  in  the  whole  to  about  T  n"^'  ™"J" 

'  o  ^  ^  snail  assets  for 

4000^.;  and  she  also  gave  legacies  to  charities,  amount-  the  purpose  of 
ing  together  to  about  1300/.,  (amongst  which  was  a  tocharity^^ 
l^cy  of  100/.  to  the  Plaintiffs),  ^^  which  said  charitable  legacies. 
donations  and  bequests  the  testatrix  directed  should  be  bequeathed 

paid  and  satisfied  out  of  her  ready  money  and  the  pro-  i^acies  to 

n  charities  and 

ceeds  of  the  sale  of  her  funded  property,  personal  chat-  to  indmduals, 

tels  and  effects,  and  not  from  the  proceeds  or  by  sale  *"*lj!lil*^" 
of  her  leasehold  or  real  estates;   and    the  testatrix  charity lega^ 
charged  her  leasehold  estates,   by  her  said  will  be-  "^t  of  her' 
queathed   to  Sarah  Badcock  and  Mary  Simmonds,  in  ready  money, 
addition  to  her  other  personal  estate,  with  and  to  the  ceeds  of  the 
payment  of  her  debts,  funeral,  and  testamentary  ex-  ?^®j^j^^ 
penses,  and  of  such  of  the  said  several  pecuniary  le-  perty,personal 
gacies  and  bequests    thereinbefore    particularly  men-  effecte!and**  t 
tioned,  and  not  given  to  charitable  uses."    The  testatrix  from  the  pro- 
bequeathed  her  residuary  estate  to  Sarah  Badcock  and  gale  of  her^ 

Mary  Simmonds,  to  be  equally  divided  between  them.       leasehold  or^ 

real  estates  j 
and  she 

The  assets  of  the  testatrix  consisted  of  about  1200/.  charged  her 

in  pure  personalty,  and  5400/.  in  personalty  connected  tates,  fn  addl- 

with  real  estate,  of  which  2985/.  was  the  produce  of  ^^^^>  "^'^^^  ^^^ 

leaseholds,  and  the  remainder  a  charge  on  real  estate,  ^ebts,  funeral 

Her  assets  were  liable  to  about  1500/.  debts,  besides  a^^testamen- 

tary  expences, 

her  funeral  and  testamentary  expenses.  and  legacies 

On  "°'  given  to 
^"  charities.  The 

pure  personalty  was  insufficient  to  pay  the  debts,  &c,,  and  all  the  legacies.    Held 

that  tne  charity  legacies  failed  in  the  proportion  of  the  mixed  personalty  to  the  pure 

personalty. 
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On  behalf  of  the  charities,  it  was  contended,  that 
under  the  terms  of  the  will,  the  assets  of  the  testatrix 
ought  ^  to  be  so  marshalled,  that  the  charity  ]^;Bcies 
should  be  in  the  first  place  wholly  paid  out  of  the  pure 
personal^. 


On  the  other  hand,  it  was  contended,  that  the  charit- 
able legacies  were  payable  pro  raid  only,  or  in  the  pro- 
portion which  the  pure  personal  estate  of  the  testatrix 
not  specifically  bequeathed,  bore  to  the  whole  of  her 
personal  estate  not  specifically  bequeathed. 

Mr.  Pemberton  and  Mr.  Ellison^  for  the  Plaintiff. 
Mr.  KindersUy  and  Mr.  Cohile^  for  the  Defendants. 

M^SS  ^*  Hodges  (a),  Haoose  v.  Chapman  (6),  Roberts 
V.  Walker  {c),  Attorney-General  v.  TTie  Earl  of  Win- 
chelsea  {d)y  Bootle  v.  BlundeU  (^),  were  amongst  others 
cited. 


The  Master  of  the  Rolls. 

The  question  is,  if  the  Court  can  marshall  the  assets 
in  order  to  give  effect  to  charity  legacies.  In  cases  in 
which  there  has  been  a  gift  of  the  residue  to  a  charity, 
there  has  been  no  doubt  that  so  much  of  the  residue  as  is 
connected  with  realty  fails.  There  has,  however,  been  a 
question,  whether,  where  a  particular  legacy  was  given 
to  a  charity,  there  could  be  a  marshalling  of  assets,  in 
order  to  give  effect  to  the  charitable  legacies.  Lord 
Hardtxdcke  thought  there  could  be,  and  there  are  several 

cases 


9, 


(a)  2  Vein  sen.  58. ;  and  ]  Cos^ 
{b)  4  Vei,  542. 


(c)  1  Ruu.  ^  My.  759. 
(rf)  Z  B.  C.  C.  374. 
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leases  decided  by  him  in  which  that  has  been  done,  (a) 
Sut  it  has  now  been  decided  beyond  all  doubt,  that  if 
a  simple  pecmiiary  legacy  is  given  out  of  two  sorts  of 
personalty,  there  must  be  an  abatement  in  the  pro- 
portion of  the  mixed  to  the  pure  personalty,  (b)    I  am 
not  aware  of  any  case  in  which  the  present  question 
lias  been  argued.     The  point  was  alluded  to  by  Lord 
Hardwicke  in  Arnold  ▼•  Chapman  (c),  but  he  gave  no 
decision  on  it,  as  the  case  before  him  did  not  require  it. 
Moreover,  there  have  been  one  or  two  cases  in  which 
the  Court   has  sanctioned  the  payment  of  charity  le- 
gacies out  of  the  pure  personalty,  in  the  first  instance : 
but  there  is  no  case  in  which  it  has  been  done  after 
argument ;  this  therefore  is  a  new  question.    It  does  not 
come  on  in  a  very  favourable  form,  because  the  direction 
is  to  pay  the  charitable  bequests    *'  out  of  the   ready 
money,    and  the  proceeds  of  the   sale  of  her   funded 
property,  personal  chattels,  and  effects,  and  not  from 
the  proceeds,  or  by  sale  of  her  leasehold  or  real  es- 
tates;''   but  we    have  other   directions   charging  the 
debts,  funeral  and  testamentary  expenses,  on  the  lease- 
holds, *'  in  addition  to  her  other  personal  estate,"  and 
this  precludes  the  assumption  that  the  testatrix  exone- 
rated the  pure  personalty  from  the  payments  of  the 
debts  and  legacies.     The  leaseholds  being  given  ^'  in 
addition  to,"  and  not  '^  in  exoneration  of"  the  other 
personal   estate,  we   have   the   whole   personal    estate 
subject  to  the  debts  &c.  and  all  the  other  legacies.    The 

necessary 


(a)  AUomey'General  v.  Lord 
Weymouth,  Ambler^  25.;  AHor^ 
ney-General  v.  Graves^  Ambler, 
155.;  and  Attomey-General  v. 
Tomkins,  Ambler ,  216.,  decided 
by  Lord  Hardwicke;  and  see 
Atiomey'General  v.  CaldweU, 
Ambler^  655» 

(h)  Ridges  v.  Morrison,  1  Cojp, 


180.;  Waller  v.  CMlds,  Ambler, 
524.;  Attorney-General  v.  Tyn^ 
daU,  Ambler^  614.,  and  8  Eden, 
207. ;  Foster  v.  BUigden^  Ambler, 
704.;  Hillyardv.  Taylor,  Ambler, 
713. ;  Makeham  v.  Hooper,  4  B. 
C,  C.  1 53. ;  Hobson  v.  Blackburn, 
I  Keen,  275. 
(c)  1  Ves,  sen.  110, 


1842. 


Philan- 
thropic 
Society. 

V, 
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1842.  necessary  consequence  is,  that  when  you  come  to  apply 
^^"*^  the  assets  in  payment,  yoa  most  have  pro  raid  payments 
THRopic  out  of  different  sorts  of  personal  estate;  you  pay  the 
Society.  debts,  funeral  expenses,  and  legacies  out  of  the  common 
Kbmp.  fund,  and  yet  it  is  desired  that  the  chari^  Iq^acies  should 
be  first  paid  out  of  the  pure  personalty.  Here,  as  in 
every  case,  the  testatrix  intended  all  the  legacies  to  be 
paid,  but  it  must  be  done  according  to  the  principle 
of  law ;  and  if  this  were  a  matter  altogether  independ- 
ent of  authority,  I  own  I  should  have  thought  that  good 
reasons  might  have  been  found  for  marshalling  assets. 
I  cannot  help  very  strongly  thinking  so;  but  considering 
the  authorities  which  have  prevailed,  the  language  which 
has  been  laid  down  on  this  subject,  and  the  necessity 
of  having  pro  raid  payments,  in  cases  where  charity 
legacies  are  concerned,  I  think  that  something  more 
than  is  to  be  found  in  this  will  is  wanting,  to  entitle 
the  charity  legacy  to  be  paid  in  full  out  of  the  pure 
personalty.  The  words  in  this  will  seem  to  me  in* 
sufficient  to  enable  her  intention  to  be  carried  into  effect 
in  the  state  of  her  assets. 

The  intention  was  perfectly  lawful,  and  might  have 
been  effected  in  a  different  way ;  if  there  had  been 
words  introduced  into  this  will,  expressly  throwing  the 
other  burthens  upon  the  other  portions  of  the  estate. 
In  that  case,  I  think,  the  lawful  intention  would  have 
been  carried  into  effect,  and  there  would  have  been  no 
such  difficulty  as  at  present  appears. 


Sec  Aliorne^General  v.  Lord  Afountmorris,  1  Dickens,  379.; 
Bojfle  OH  Charities,  3S6. 5  and  Sturge  v.  Dimsdaie  (M.  R.  June  1845), 
post* 
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BROWN  V.  PERROTT.  J^-  2. 

Jvo».  8,  9. 

riiHIS  case  came  before  the  Court  on  general  de-  After  verdict, 
"■-    murrer.    According  to  the  allegations  of  the  bill,  judgment  had 

the  Plaintiff  commenced  an  action  at  law  against  Per-  been  entered 

°  up,  the  De- 

rott  in  June  1840,  which  was  tried  on  the  17th  of  Julj/f  fendant  sold 

when  she  obtained  a  verdict  for  600/.     Final  judgment  I""  leaseholds 

•^      o  hy  auction. 

was  entered  up  in  Michaelmas  term^  1840,  and  entered  Held,  that 
with  the  Master  of  the  Common  Pleas.  TvkLc^i  lo^, 

the  Plaintiff  ' 

The  bill  alleged,  that  to  defeat  the  Plaintiff's  remedies,  execution  on^ 
the  Defendant,  who  was  entitled  to  certain  goods  and  a  the^purchase 
moiety  of  valuable  leasehold  property,  had,  on  the  26th 
of  Jidy  1840,  sold  the  goods;  and  that  on  the  23d  of 
October  the  leaseholds  had  been  sold  by  auction  to  three 
several  purchasers;  the  Defendant  fraudulently  repre- 
senting that  the  sale  had  taken  place  by  Sophia  Btyan, 
the  administratrix  of  John  Perrottj  deceased,  she  being 
entitled  to  the  other  moiety  of  the  leaseholds. 

The  bill  also  alleged  that  the  Defendant  made  a 
fraudulent  voluntary  settlement  of  the  property  **  pend- 
ing the  matters  aforesaid ;"  and  it  contained  allegations, 
that  but  for  the  fraudulent  settlement,  the  Plaintiff 
would  have  been  entitled  to  levy  execution  on  the  goods 
and  leaseholds,  and  on  the  purchase-money. 

The  purchases  had  not  been  completed,  and  this  bill 
was  filed  against  the  debtor,  the  several  purchasers,  the 
auctioneer  who  had  the  deposit,  and  the  trustees  under 
the  settlement,  not  questioning  the  validity  of  the  sales 
as  regarded  the  purchasers,  but  praying,  in  effect,  that 
the  settlement  might  be  declared  fraudulent  and  void 

as 


586 


1841. 


B&OWN 

Perrott. 


CASES  IN  CHANCERY. 

as  against  the  PIdntiiF,  and  might  be  cancelled ;  that 
the  Plaintiff  might  be  let  in  to  levy  execution  on  Perrotfs 
half  of  the  purchase-money  of  the  leaseholds  and  goods, 
or  otherwise  that  the  proceeds  might  be  applied  in  pay- 
ment of  the  Plaintififs  demand,  and  for  accounts  and  an 
injunction. 

One  of  the  purchasers  filed  a  general  demurrer. 

Mr.  G.  Turner  and  Mr.  Yaunge^  in  support  of  the  de- 
murrer. 

The  Plaintiff  has  no  right  to  make  purchasers  for 
valuable  consideration  without  notice,  parties  to  this 
bill,  in  which  the  purchases  cannot  be  completed; 
he  ought  merely  to  have  prayed  for  a  receiver,  who 
would  have  carried  the  contracts  into  execution.  The 
bill  is  multifarious  in  making  the  several  purchasers, 
whose  contracts  are  distinct,  parties  to  one  bill. 

The  property  was  so  circumstanced  that  if  the  settle- 
ment were  out  of  the  way,  the  Plaintiff  would  not  be 
able  to  take  it  in  execution. 

Mr.  Pemberton  and  Mr.  Rogers^  contrd. 

Under  the  1  &  2  Vict.  c.  110.  s.  IS.  a  judgment 
operates  as  a  charge  on  all  lands  &c.  to  which  the 
debtor  at  the  time  of  entering  up  the  judgment  is  en- 
titled *^  for  any  estate  or  interest  whatever  at  law  or  in 
equity."  The  Plaintiff  is,  therefore,  entitled  to  set 
aside  the  fraudulent  settlement  which  intercepts  her 
charge,  and  to  take  Perratfs  interest  in  execution. 

By  the  twelfth  section  the  sheriff  may  seize  any  money, 
or  bank  notes,  and  *'  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  other  securities 
for  money,  belonging  to  the  person  against  whose  effects 

such 
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such  writ  oi^fieri facias  shall  be  sued  out;  and  may  and 
shall  pay  or  deliver  to  the  party  suing  out  such  execu- 
tion any  money  or  bank  notes  which  shall  be  so  seized 
or  a  sufficient  part  thereof,  and  may  and  shall  hold  any 
such  cheques,  bills  of  exchange,  Sec  or  other  securities 
for  money  as  a  security ''  for  the  amount  directed  to  be 
levied,  '^  and  may  sue  in  the  name  of  such  sheriff  or 
other  officer  for  the  recovery  of  the  sum  or  sums 
secured  thereby  if  and  when  the  time  of  payment  thereof 
shall  have  arrived."  The  sheriff  might  have  seized 
and  delivered  the  contract  to  the  creditor,  and  might 
have  enabled  him  to  sue  on  it,  if  it  were  not  for  the 
fraudulent  settlement,  which  ought  therefore  to  be  set 
aside. 
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1841. 


Brown 

V. 

Pbrrott. 


Giving  notice  to  the  purchaser  makes  him  a  trustee 
for  the  Plaintiff.  They  cited  2  SugderCs  Vendors^  S95. 
399. 


Mr.  Turner^  in  reply.  By  the  thirteenth  section  no 
judgment  creditor  is  to  proceed  in  equity  to  obtain  the 
benefit  of  his  charge  until  after  the  expiration  of  one 
year  from  the  time  of  entering  up  judgment. 

The  words  <* other  securities"  mean  securities  for 
money  like  those  previously  enumerated,  viz.  on  bond. 
No  suit  for  specific  performance  could  be  sustained  in 
the  name  of  the  sheriff  under  this  act,  for  the  sheriff 
could  not  complete  the  purchases. 


The  Master  of  the  Rolls. 

In  this  case  I  have  referred  to  the  notes  which  I  took 
of  the  argument  when  the  case  was  heard  on  the  former 
occasion,  and  I  am  of  opinion  that  the  demurrer  must 
be  allowed. 

The 


Nov,  8. 


^00.9. 
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Brown 

v. 
Perrott. 


The  object  of  this  bill  is  to  set  aside  a  settlement  al* 
leged  to  be  fraudulent,  in  order  that  the  Plaintiff  may 
have  the  benefit  of  levying  execution  on  a  judgment 
which  she  has  obtained.  There  are  a  great  many  general 
allegations  in  the  bill,  that  but  for  the  settlement  alleged 
to  be  fraudulent,  the  Plaintiff  would  be  entitled  to  do  so^ 
and  if  it  rested  there,  credit  might  probably  be  given 
to  those  general  allegations ;  but  upon  the  bill  she  has 
stated  a  certain  number  of  facts,  from  which  it  appears 
io  me,  she  would  not  be  entitled  to  levy  execution, 
if  there  had  been  no  such  settlement  as  that  which 
she  alleges,  and  on  that  ground  it  is  that  I  think  the 
demurrer  must  be  allowed. 


An  appeal  was  lodged,  but  the  case  was  afterwards  compromised. 


1842. 
Jan,  18. 

It  is  not  neces- 
sary for  a 
Plaintiff  in  a 
bill  for  an  ac- 
count to  sub- 
mit to  account 
himself;  a 
demurrer  on 
the  ground  of 
the  omission 
of  such  a  sub- 
mission was 
therefore 
overruled. 


CLARKE  V.  TIPPING. 

npHIS  case  came  before  the  G)urt  upon  a  demurrer 
'*'    for  want  of  equity  and  for  want  of  parties. 

It  appeared,  by  the  statements  of  the  bill,  that  the 
Plaintiff  had  employed  the  Defendant  Mr.  Tipping  for 
a  number  of  years,  as  liis  agent  and  factor,  and  that  very 
extensive  accounts  subsisted  between  them. 

In  the  year  184*0,  the  PlaintifiP,  having  become  em- 
barrassed in  his  circumstances,  entered  into  an  arrange- 
ment with  his  creditors;  and,  upon  that  occasion,  it 
was  represented  by  Mr.  Tipping^  and,  as  the  Plmntiff 

said. 
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said,  believed  by  him,  that  Mr.  Tipping  was  a  creditor        18(?. 

to  a  considerable  amount;  and  the  amount  of  his  debt,  q'^^^^ 
not  having  been  ascertained,  was  computed  at  the  sum  v, 

of  2000A  '^""'"'*'- 

« 

The  intended  arrangement  was  carried  into  effect  by 
a  deed  poll  dated  in  Naoember  1840,  and  a  deed  of  trust 
dated  in  December  in  the  same  year.     By  the  former, 
.  after  reciting  that  the  Plaintiff's  debts   amounted  to 
7600/.,  and  that  the  Plaintiff  was  indebted  to  the  several 
persons  named  in  the  schedule,  in  the  several  sums  set 
opposite  their  names,  the  several  creditors  released,  &c., 
the  Plaintiff  from  all  demands,  &c.     This  deed  was  ex- 
ecuted by  the  Defendant  Mr.  Tipping ;  but  no  amount 
was  set  opposite  his  name  in  the  schedule.     By  the  deed 
of  trust,   the  Plaintiff   conveyed  certain   property  to 
trustees,  in  trust  to  convert  into   money,  and  divide 
amongst  the  creditors,  parties  to  the  deed  poll,  ^*  in 
proportion  and  according  to  their  respective  demands." 

The  Plaintiff,  by  his  bill,  alleged  that  he  was  induced, 
by  the  representations  of  Mr.  Tipping^  to  believe  that 
there  was  a  debt  of  the  estimated  amount  due  to  him ; 
but  that  he  had  subsequently  discovered  that  he  was, 
in  that  respect,  deceived,  and  that,  in  point  of  fact,  if 
the  accounts  were  properly  taken,  not  only  would  the 
2000/.  not  be  due  to  Mr.  Tipping^  but  the  balance 
would  probably  be  the  other  way.  The  bill  prayed, 
that  the  accounts  might  be  taken,  and  that  the  De- 
fendant might  be  decreed  to  pay  to  the  Plaintiff  what 
might  be  found  to  be  due  from  him,  the  Plaintiff  being 
willing  that  the  Defendant,  if  any  thing  should  be 
found  due  to  him  on  taking  the  accounts,  should  '<  re- 
ceive satisfaction  for  the  same,  according  to  the  arrange^ 
ment  of  the  year  1840,  and  in  the  manner  provided  by 
the  indenture  of  December  1840.    And  that  it  might  be 

declared 
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1842.        declared  that  the  release  of  20th  November  1840  was 
binding  on  the  Defendant  John  Tipping" 

The  bill  did  not  make  the  other  creditors,  who  had 
executed  the  composition  deed,  pardes,  and  contained 
no  offer  to  pay  any  balance,  which,  on  taking  the  ac* 
counts,  might  be  found  due  from  the  Plaintiff  to  the 
Defendant,  but  it  contained  the  following  all^ation: 
^^  And  ther  said  Defendant  pretends,  that  the  creditors 
who  may  have  executed  the  said  deed  poll,  are  in- 
terested in  the  matters  in  question  in  this  cause,  and  are 
necessary  parties  thereto,  whereas  your  orator  charges 
the  contrary  of  such  pretences  to  be  true,  and  that,  by 
express  agreement,  such  creditors  are  not  interested  in 
any  part  of  the  monies  subject  to  the  trusts  of  the 
before  stated  indenture,  except  the  portion  thereof  which 
may  bear  the  same  ratio  to  the  whole,  as  the  debt 
claimed  by  such  creditor  bore  to  the  sum  of  7600/. 
aforesaid,  of  which  it  formed  part:  and  that  the  benefit 
to  arise  from  the  partial  or  entire  failure  of  the  said 
Defendant's  claim  to  a  debt  of  2000/.,  or  of  the  claim 
of  any  creditor  to  any  debt,  belongs  not  to  any  per- 
son party  to  the  said  deed  poll,  but  exclusively  to  the 
Plaintiff." 

To  this  ,bill,  the  Defendant  Tipping  put  in  a  general 
demurrer  for  want  of  equity  and  for  want  of  parties. 

Mr.  G.  Turner  and  Mr.  BoUf  in  support  of  the  de- 
murrer. 

The  Plaintiff  is  not  entitled  to  the  relief  which  he 
asks:  he  seeks  to  set  aside  the  arrangement  pardally 
only.  It  cannot  be  said  that  the  fraud  vitiates  a 
transaction  in  part  only ;  Myddleton  v.  Lord  Kenyan  (a). 

Lord 
(a)  8  Fef.jun.408. 
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Lord  LM^hborough  there  observes,  '*  If  the  case  was 
made  out,  &c,  it  is  impossible  upon  such  a  case  so 
stated,  that  a  Court  of  Equity  could  give  the  relief 
prayed  by  the  bill.  The  relief  prayed  is  not  to  set 
aside  the  deed  as  null  and  void,  but  to  declare  that  all 
the  trusts  are  void  after  that  for  payment  of  the  debts, 
leaving  all  those  parts  to  stand  and  obtain  their  full 
effect  so  far  as  the  payment  of  the  debts  goes.  The 
species  of  relief,  it  is  totally  incompetent  to  the  Court 
to  give.  The  deed  may  be  set  aside  in  toto.  Any 
bargain  the  parties  enter  into  with  each  other  may  be 
declared  null,  and  set  aside  upon  grounds  of  undue 
practice  or  influence,  &c.  These  grounds  would  entitle 
the  Court  to  set  it  aside  in  toto ;  but  I  cannot  make  a 
new  bargain  for  the  parties." 


Clarkb 
Tipping. 


Secondly.  The  Plainti£P  is  not  entitled  to  the  ac- 
count, he  not  having,  by  his  bill,  submitted  (as  he  ought) 
to  pay  what  may  be  found  due  from  him.  The  point 
arose  in  Hickson  v.  Ayl-jxird  (a),  and  Sir  A,  Hart  ob- 
served, **  Where  a  bill  for  an  account  omits  the  offer 
on  the  part  of  the  Plaintiff,  to  pay  what  shall  appear  to 
be  due  if  the  balance  turn  against  the  Plaintiff,  Lord 
Eldon  often  decided  that  would  not  do."  Godbolt  v. 
Watts  (i),  Fife  v.  Clai/tofi  (c),  the  Defendant  may  be 
driven  to  a  cross  bill  if  the  record  remains  in  its  present 
state. 


Thirdly.  The  other  creditors  who  were  parties  to 
the  arrangement,  are  necessary  parties  to  this  bill,  for 
they  have  an  interest  in  cutting  down  the  Defendant's 

claim. 


(a]  3  MoUoy,  16.  See  Mason 
▼.  Gardiner^  4  B.  C,  C,  ^85,; 
Parker  v.  Aleock,  1  Younge,369.; 
KnebellY.  WAiie,2  Y.^ColL  15.; 


and  Grave*  v.  Wright,  2  D,  4r 
War.  77. 

{b)  2  Anttruiher,  545. 

(c)  13  Fe*.  547. 
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1842.        claim,  so  as  to  increase  the  proportions  which  will  be* 
^^^^""^     long  to  them,  and  not  to  the  Plaintiff;  besides  which,  it 
V.  is  possible  that  they  were  induced  to  sanction  the  ar- 

Tipping.  rangement  on  the  faith  of  the  Plaintiff  being  indebted 
to  the  Defendant  to  the  extent  represented.  The  alle- 
gation, that  they  have  been  satisGed,  is  not  supported  by 
the  facts  stated,  and  if  there  be  any  doubt,  the  statement 
must  be  taken  against  the  pleader. 

They  also  cited  Cave  v.  Foulkes.  (a) 

Mr.  Pembefion  and  Mr.  BazalgetU  in  support  of  the 
bill.  The  old  rule  certainly  was,  that  a  bill  for  an 
account  ought  to  contain  a  submission  to  pay,  but  the 
contrary  has  now  long  been  settled.  Tlie  Colombian 
Government  v.  Rothschild,  {b)  Such  an  offer  would 
contradict  the  statements  of  the  bill  which  allege  that 
nothing  is  due.  The  Court  in  granting  relief,  will  do 
it  on  proper  equitable  terms  as  regards  the  Defendant. 
{^'Fhe  Master  of  the  Rolls.  There  have  been  cases 
in  which,  to  the  very  great  surprise  of  the  Plaintiffs, 
the  Court  has  directed  an  account  against  them ;  as  in 
Buxton  V.  BuxtonJ] 

As  to  the  objection  for  want  of  parties,  it  is  said, 
that  the  dividends  to  the  others  would  be  increased 
by  destroying  the  Defendant's  claim ;  but  that  is  not  so, 
for  the  other  creditors  were  entitled  in  the  fixed  pro- 
portion which  the  aggregate  of  their  own  and  the  De- 
fendant's supposed  debt  bore  to  the  whole  trust  fund ; 
and  according  to  the  allegations  of  the  bill,  the  other  cre- 
ditors have  been  paid,  and  by  agreement  have  no  further 
claim.  If  the  other  creditors  concurred  in  the  arrangement, 
on  the  faith  ofa  debt  of  2000/.  being  due  to  the  Defendant, 

and 

(a)  Rolls,  March  SB.  1836.  {b)  1  Sim.  102. 
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and  which  is  not  stated  on  the  record,  it  might  be 
a  ground  to  set  aside  the  release  as  fraudulent,  but 
It  does  not  make  them  necessary  parties. 

If  there  be  any  doubt  as  to  their  being  necessary 
parties,  it  will  be  more  convenient  to  err  by  not  making 
them  parties  at  present,  than  to  make  them  parties  now, 
and  for  the  Plaintiff  hereafter  to  sustain  the  expence 
of  dismissing  the  bill  against  them  because  they  appear 
to  be  unnecessary  parties.    Mare  v.  MalacAy*  {a) 

Mr.  G.  Turner^  in  reply. 

The  Master  ^ihe  Rolls. 

It  is  not  disputed  that  this  bill  contains  sufficient 
allegations  of  fraud  to  entitle  the  Plaintiff  to  bring 
this  cause  to  a  hearing,  provided  he  has  shaped  his 
bill  in  a  proper  form.  It  is  said,  however,  that  the  bill 
is  informal  in  this  respect :  ^-  tliat  the  Plaintiff  has  not 
offered  to  account  himself  or  to  pay  what,  upon  the 
taking  of  the  accounts,  may  appear  to  be  due  from 
him  to  the  Defendant  Mr.  Tipping ;  instead  of  doing 
that,  he  has  insisted  that  he  is  entitied  to  the  benefit 
of  the  arrangement  in  one  respect,  whilst  he  seeks  to 
be  relieved  from  it  in  another. 


593 


1842. 


Clarke 

«. 
Tipping, 


The  argument  turns  upon  the  proposal  which  is  made, 
to  confine  Mr.  Tipping  to  such  sum  of  money  as  he  may 
be  entitled  to  on  the  footing  of  the  trust  deed,  instead 
of  offering  to  pay  the  whole  sum  of  money,  which,  upon 
the  taking  of  the  accounts,  may  turn  out  to  be  due  to 
him. 

In 


Vol.  IV. 


(fl)  1  Myl.  4*  Cr.  574. 

Rr 
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Clarkb 
Tipping, 


In  the  first  place  it  is  to  be  obserred,  that  a  general 
demurrer  for  want  of  equity  cannot  be  allowed,  if  the 
Plaintiff  appears,  upon  the  record,  to  be  entitled  to  any 
relief  whatever. 


The  Defendant,  alleging,  upon  the  argument  of  this 
case,  that  the  Plaintiff  cannot  be  bound  to  render  any 
account  beyond  that  which  he  has  offered  upon  the  bill, 
says,  that  he  has  not  ofiered  upon  the  bill  to  do  that, 
which,  upon  the  hearing  of  the  cause,  he  may  turn  out 
to  be  entitled  to ;  he  says  also,  that  he  ought  now  to  be 
considered  to  be  entitled  to  have  ftill  payment,  if  the 
account  or  the  arrangement  is  in  any  way  to  be  disturbed, 
and  that  as  the  Plaintiff  has  not  offered  him  full  pay- 
ment, he  is  therefore  not  entitled  to  any  relief  at  alL 

The  real  foundation  of  this  argument  is  the  assump- 
tion, that  the  Plaintiff  is  not  bound  to  account  beyond 
his  offer ;  that  is,  that  he  is  not  bound  to  account  for 
more,  or  to  give  greater  relief  to  the  Defendant,  than  the 
Plaintiff  has  offered  to  give  upon  this  bill. 

This  point  has  certainly  been  a  subject  very  often  dis- 
cussed. It  was  the  subject  of  a  difference  of  opinion 
between  two  very  great  and  eminent  lawyers ;  and  I  re- 
collect an  occasion  where,  in  the  presence  of  two  judges 
of  this  Court,  it  was  asked,  what  would  happen  upon 
such  a  demurrer  as  this.  It  was  answered  by  one  of 
them,  I  should  have  no  hesitation  in  overruling  it — ^not 
the  slightest  The  answer  made  by  the  other  was,  that 
it  required  a  good  deal  of  consideration,  and  a  differ- 
ence of  opinion  was  certainly  expressed ;  but  occasions 
have  repeatedly  occurred,  where  the  Plaintiff,  not  offer- 
ing at  all  to  account,  and  not  admitting  himself  to  be  an 
accounting  party,  but  seeking  an  account  against  a  per- 
son acknowledged  to  be  an  accounting  party,  has  ap- 
peared, 


Tipping. 
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peered,  attbebearing,  to  be  himself  accountable,  and        1842. 

there  tbe  Court  bas  ordered  him  to  account,  and  tbat     T^^^^"^^ 

Clarkr 

without  any  offer  having  been  made  on  his  part.  Not-  _  «. 
withsiandmg  the  opinion  of  Sir  Anthony  Hart^  which 
entirely  coincided  with  tbe  opinion  he  had  formed  long 
previously  to  his  deciding  the  case  of  Hickson  v.  Ayh 
toard^  I  think  that  this  Court  has  often  (notwithstand- 
ing tbe  doubts  which  have  been  raised)  ordered  the 
Plaintiff  to  do  that  which  was  just,  when  be  was  apply- 

» 

ing  at  tbe  bearing  to  have  justice  done  to  himself;  and  I 
cannot  have  any  doubt>  tbat  if  this  case  were  before  me 
at  tbe  hearing,  and  the  Plaintiff  were  to  try  to  confine 
his  liability  to  the  offer  he  has  made,  such  attempt  would 
fiiiL 

I  think  that  there  is  in  this  Court,  quite  su£Bcient 
jurisdiction  to  compel  the  Plaintiff  seeking  equity  upon 
a  matter  of  account  of  this  kind,  to  do  equity  on  his 
part;  and  without  saying  that  the  Defendant  may  not 
be  perfectly  right  in  the  claim  be  makes,  or  that  the 
Plaintiff  may  not  be  quite  wrong,  in  insisting  that  he  can 
have  the  benefit  of  the  arrangement  when  he  seeks  to  be 
relieved  from  a  part  of  it,  I  am  of  opinion  that  this  is 
not  a  proper  case  for  a  general  demurrer.  The  De- 
fendant, therefore,  cannot  by  general  demurrer  relieve 
himself  from  the  duty  of  answering. 

With  respect  to  the  demurrer  for  want  of  parties,  I 
think  it  is  impossible  to  be  sustained  on  the  allegations 
in  this  bill. 

It  is  said,  tbat  the  allegations  that  the  other  creditors 
are  not  interested  ought  not  to  be  taken  to  be  true ;  be- 
cause there  is  a  statement  in  the  bill,  from  which  you 
may,  by  a  somewhat  strained  inference,  collect  a  contra- 
diction, and  (as  it  is  quite  true)  that  the  Defendant  is,  in 

Br  2  such 
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Clarke 

V, 

Tipping. 


such  a  case,  entitled  to  take  the  allegations  in  a  bill  most 
strongly  against  the  Plaintiff^  yoa  must  take  that  inference 
and  allegation  from  his  statement,  in  priority  to  the  sub- 
sequendy  distinct  statements  which  are  made  in  the  bill. 
I  think,  however,  that  the  all^ations  in  this  bill  are 
sufficiendy  distinct  to  remove  the  objection  for  want  of 
parties. 


I  am  not  satisfied  that  the  objection  may  not  in  sub* 
stance  be  well  founded ;  for  when  creditors  enter  into 
a  composition  with  their  debtor^,  they  have  a  right  to 
be  made  fully  acquainted  with  the  circumstances,  and 
to  be  assured  that  the  statements  made  at  the  Ume  are 
precisely  true,  in  order  that  they  may  judge  for  them- 
selves whether  they  will  enter  into  such  an  arrangement 
or  not ;  the  circumstance  of  there  being  or  not  being 
a  debt  to  the  amount  of  2000/.  to  Mr.  Tipping,  might 
have  very  materially  affected  the  other  creditors  in 
coming  in  under  the  deed.  However,  on  the  allegations 
in  the  bill,  it  being  distinctly  stated  that  no  other  cre- 
ditor has  now  any  interest  in  the  matter,  I  cannot  allow 
this  objection  for  want  of  parties.  It  must  also  be  re- 
collected  that  this  is  an  objection  which  the  other  credi- 
tors might  be  well  entided  to  take  advantage  of  when 
they  come  here  in  a  suit  of  their  own,  and  yet  it  may 
not  be  necessary  for  Mr.  Tipping  to  bring  them  here  to 
contest  the  point  On  the  whole  I  think  I  must  over- 
rule this  demurrer,  (a) 


(a)  The  case  was  beard  on 
appeal  on  the  9th  and  llth  of 
March  184  2,  before  Lord  Lynd' 


hunt  C.|  who  affirmed  the  de- 
cision. 
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1842. 


HINDE  V.  BLAKE.  A%  7. 

nnHIS  case  is  reported  on  a  demurrer,  ante,  (a)     So  Administrator 
far  as  it  is  material  to  state  them,  the  facts  were  as  motion  to*^ 

follows :  — -  transfer  a  sum 

of  consols  into 
Court,  upon 

WiUiam  Blake^  a  lunatic,  died  in  18S8,  possessing  an  admission 

in  his  examm* 

11,403^  consols;  and  the  Defendant  R.  D.  Blake  ob*  ation  before 
tained  letters  of  administration.     The  Plaintiffs,  who  [^at^e  hS 
claimed  to  be  entitled  to  a  part  of  his  estate  as  the  possessed  it, 
assignees  of  one  of  the  next  of  kin,  filed  this  bill  laJtme  after  the  bill 
1839,  for  an  account  of  the  consols  and  debts,  &c.  of  the  had  been  filed, 
lunatic,  and  for  a  division  of  the  residue  amongst  the  vested  it  in 

next  of  kin.    R.  X).  Blake  was  one  of  such  next  of  kin.     ^}^^^  ^^^l 

ties,  which  he 

did  not  spe- 

In  Naoember  1841,  a  decree  was  made  for  taking  the  ^  ^' 
usual  accounts. 


The  cause  being  brought  into  the  Master's  office,  the 
Defendant,  the  administrator,  was  examined  on  inter- 
rogatories. By  his  examination  he  admitted  he  had 
possessed  himself  of  the  11,100^  consols  belonging  to 
WiUiam  Blake  the  lunatic,  and  that  he  had  since  sold 
out,  transferred,  or  otherwise  disposed  of  all  the  said 
bank  annnuities ;  and  that  ^^  the  said  bank  annuities 
were  transferred  or  disposed  of  by  him  in  or  about  the 
month  of  t^^  1839,  according  to  the  best  of  his  belief. 
But  he  said  he  did  not  know,  &c.  when  the  said  bank 
annuities  were  so  transferred  or  disposed  of  save  as 
aforesaid,  nor  for  what  respective  sum  or  sums  of 
money."  He  also  said,  "  that  he  (considering  it  advan- 
tageous 

(a)  3  Beavatiy  234. 

Br  8 
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1842.  tageous  to  the  estate  of  the  said  intestate,  and  for  the 
benefit  of  the  Plaintiffs,  should  they  ultimately  be 
deemed  entitled  in  this  suit,  but  which  he  had  been  ad- 
vised and  believed  they  were  not),  exchanged,  transferred, 
or  otherwise  disposed  of  the  said*  bank  annuities,  and 
obtained  or  took  in  lieu  thereof  other  securities  or  pro- 
perty." 

Mr.  Pemberton  and  Mr.  Bagshawe  now  moved  that 
the  Defendant  Robert  Dudley  Blake  might  be  ordered 
to  transfer  into  court,  in  trust  in  this  cause,  the  sum  of 
11,100/.  3  per  cent  consolidated  bank  annuities,  ad- 
mittted  by  his  answer  and  examination  to  have  been 
possessed  and  received  by  him  as  administrator  of  WiU 
liam  Blake  deceased ;  and  also  the  amount  of  all  divi- 
dends which  had  accrued  due  thereon  since  the  death 
of  the  said  Intestate.  They  contended  that  this  sum 
of  money  being  admitted  to  have  been  possessed  of  by 
the  administrator,  and  to  have  been  sold  out  by  him, 
ought  to  be  brought  into  court ;  that  the  burthen  was 
on  the  Defendant  to  shew  that  it  had  been  otherwise 
properly  invested  or  applied.  They  referred  to  the 
cases  in  which  executors,  who  had  improperly  invested 
the  assets  on  personal  securities,  had  been  ordered  to 
pay  the  amount  into  court.  Vigrass  v.  Bififield  (a), 
Johnson  v.  Aston.  (6) 

Mr.  Tinnet/j  contra^  contended  that  upon  the  present 
admission  the  order  asked  could  not  be  made.  That 
the  Plaintiffs  ought  to  have  required  a  further  answer, 
and  have  ascertained  how  the  fund  was  now  invested,  as 
it  might  possibly  have  been  laid  out  on  proper  securities,, 
and  that,  therefore,  the  cases  referred  to  did  not  apply. 
That  there  was  no  charge  of  insolvency  made  against  the 

administrator, 

(a)  5  Mad.  62.  {b)  1  Sim,  4;  St.  75, 
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administrator,  and  there  were  no  grounds  for  taking  the 
property  out  of  the  hands  of  the  legal  personal  repre- 
sentatives until  the  cause  came  on  for  further  direc- 
tions. 
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The  Master  of  the  Rolls. 

I  must  deal  with  this  case  in  the  same  way  as  if  the 
motion  were  made  upon  admissions  contained  in  the 
answer  of  the  Defendant  He  apparently  has  charged 
himself  with  this  sum,  therefore  he  is  primd  facie  liable 
for  it;  but  then  he  says  he  has  disposed  of  it,  but  does 
not  explain  how.  What,  therefore,  I  must  do  is  to 
order  the  transfer  into  court  of  this  sum,  giving  the  De- 
fendant a  su£Bcient  time  to  enable  him  to  state  if  he 
has  invested  this  money  on  such  securities  as  can  be 
relied  on,  and  as  will  entitle  him  to  a  reasonable  time  to 
call  it  in. 

Therefore,  order  the  Defendant  to  transfer  the  whole 
fund  into  court  within  a  month,  with  liberty  for  him  to 
apply  in  the  mean  time. 


See  Meyer  v.  MontrioUf  4  Beavtm,  an/^,  343.,  and  the  cases  there 
cited. 


Ri    i 
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Jidy  5. 6.  JAMES  V.  BYDDER. 

^00. 12. 

il.if.  volun.  TpN  1819,   John  Betls  voluntarily  executed    a  post 

tarily  assigned  I             .  i         ,                  ■       i      «           -        i 

to  trustees  nuptial  settlement,  whereby  he  assigned  to  trustees, 

bonds  and  certain  bonds  and  promissory  notes  amounting  to  600/., 

promissory  "^    ^             •'     ^                                     j  i 

notes  amount-  which  were  due  to  him  from  different  persons,  and  he 

trusrforhim"  8*^®  ^^^^  ^^^  usual  power  of  attorney  to  receive  the  same. 

self  and  his  The  trustees  were  to  hold  the  monies  when  recovered, 

dren,  and  he  upon  trust  for  the  settlor  for  life,  and  Vifter  hb  decease  for 

handed  over  jjjs  ^jfe  for  life,  and  after  their  deaths  upon  certain  trusts 

the  securities.  -,.,.,,            «     ,          -                     ,         ,                 , 

The  trustees  for  their  children,  of  whom  there  were  then  three;  and 

gave  no  notice  ^j^^  settlor  further  covenanted  with  the  trustees,  that  he 

to  the  debtors.  ^                                                                 ^ 

A.  B.  received  would,  within  the  space  of  twelve  months  after  the  de- 

the  GooTcthe  ^<^^  ^^  ^^^  ^^^^  ^'^^'  P^J  ^^  ^^^  trustees  an  additional 

securities  hav-  sum  of  300/.  upon  the  trusts  of  the  settlement 

ing  been  re- 
turned to  him 

by  the  trus-  xhe  bonds  and  promissory  notes  were  delivered  over 

tees\  and  the  .                , 

remainder  was  by  Betts  to  the  trustees,  but  the  promissory  notes  were 

lost  by  the  ^^^^  indorsed  to  them,  and  no  notice  was  siven  to  the 

insolvency  of  ^                           '                       ... 

the  debtors,  persons  indebted  upon  these  securities  of  the  assignment 

J.  B.  invested  .     .i  ^  ♦«.,„♦««« 

the  200/.  with  to  ^^^  trustees. 

other  monies 

freeholds,  and  ^^^'^  Morgan^  who  was  one  of  the  trustees,  afterwards 

by  writing  ac-  handed  over  to  John  Betts  the  bonds  and  promissory 

knowledged  '                  •' 

the  200/.  to  be  notes,  and  he  recovered  a  sum   of  lOOZ.  secured  by 

trust  propmy.  ^  bond,  and  another  sum  of  100/.  due  on  a  promissory 

deposited  the  note,  but  the  remainder  of  the  sum  of  600/  was  lost,  by 

with  the  t^rus-  ^^^  insolvency  of  the  debtors.    The  200/.  received  by 

tees  as  a  se-  Beits  was,  with  other  money,  applied  in  purchasing  of 

whole  600/.  ^he  Greyhound  Inn  at  Swansea. 

Held,  that  the 

equitable  »  ,       ,.                               i  •        ■ 

mortgage  was  In  the  year  1828,   John  Betts  was  pressed  by  the 

^[*^f°p«^^/  trustees  of  the  settlement  to  pay  or  secure  to  them 

extent  of  200/.  ^  ^ 

but  no  further.  the 


Jambs 


CASES  IN  CHANCERY. 

the  SOOL  included  in  the  setdement,  aud  on  being 
threatened  with  proceedings  to  compel  him  to  comply 
with  their  request,  he  offered  to  mortgage  to  them  the  T. 

Crreyhotmd  Inn  to  secure  the  600/.,  and  instructed  his  B«^dder. 
solicitors  to  prepare  a  mortgage.  A  draft  of  the  mort- 
gage was  prepared,  containing  a  recital  that  part  of  the 
purchase-money  of  the  Greyhound  Inn  consisted  of  a 
portion  of  the  600/.  assigned  by  the  settlement.  The 
draft  was  read  over  to  and  approved  of  by  Betts^  but 
on  the  expense  of  perfecting  it  being  stated,  he  refused 
to  execute  any  deed  of  mortgage,  and  proposed,  in  lieu 
thereof,  to  deposit  the  title  deeds  of  the  Greyhound  Inn^ 
in  the  hands  of  the  trustees,  as  a  security  for  the  600L 
This  proposal  was  acceded  to  by  the  trustees;  the 
deeds  were  placed  in  the  hands  of  their  solicitors  and 
continued  in  their  possession  or  power  until  the  decease 
of  John  Belts*     No  legal  mortgage  was  ever  executed. 

The  wife  of  the  settlor  died  in  1820 ;  he  married 
again,  and  had  four  children  by  his  second  wife  In 
1836,  John  BetiSj  being  seised  in  fee  of  the  Greyhound 
Inn^  made  his  will,  by  which  he  directed,  amongst 
other  things,  that  the  Greyhound  Inn  and  premises 
should  be  sold,  and  the  proceeds  paid  to  the  four 
children  by  his  second  marriage. 

John  BettSj  die  settlor,  died  in  18S7,  whereupon  his 
widow  took  possession  of  the  Greyhound  Inn^  and  she 
afterwards  married  the  Defendant  Byddet\ 

The  Plaintiff,  who  was  the  surviving  trustee  of  the 
settlement,  filed  this  bill  against  Bydder  and  wife,  and 
lagainst  the  settlor's  four  children  by  the  second  marriage, 
and  the  executor  of  the  testator,  claiming,  as  trustees,  on 
behalf  of  the  objects  of  the  settlement,  the  benefit  of  the 
equitable  mortgage  of  the  Greyhound ;  and  praying  an 

account 
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1841.        account  of  wliat  was  due  and  a  sale  of  the  premises: 

^^^^^"^     —  an  account  of  the  personal  estate  of  the  testator,  and 
Jambs  ^  «  ■ 

0.  for  payment  of  what  was  due  out  of  his  real  and  per- 

^^'*'^**-      sonal  estate. 

The  following  memoranda  in  the  handwriting  of 
Betts  were  proved. 


Swansea^  22d  otjuly  1820. 
I  hereby  acknowledge  that  Mr.  John  Morgan  has 
returned  to  me  Mr.  John  BenyorCs  bond  for  lOOil,  which 
he  held  in  trust  for  my  children,  and  that  the  amount  of 
the  said  bond  has  been  received  by  me  and  deposited 
in  the  bank  of  Messrs.  Gibbins  and  EatoUj  Swansea, 
The  above  sum  was  laid  out  in  the  purchase  of  the 
Greyhound  Inn  in  the  town  of  Swansea." 

*^  Memorandum,  that  I  have  to  acknowledge  that 
Mr.  John  Morgan  has  the  19th  of  January  1822,  re- 
turned me  the  note  I  delivered  to  him  in  trust  for  my 
children  from  Mr.  JoAn  French  for  100/.,  which  amount 
I  have  laid  out  in  the  purchase  of  the  Greyhound  Inn 
in  the  town  of  Swansea. 

«  John  Betts.'' 

Mr.  Kinderdey  and  Mr.  Stinton^  for  the  Plaintiff. 
The  equitable  mortgage  is  effectual,  either  to  the  ex- 
tent of  600/.,  or  at  least  for  the  20021  received  by  the 
settlor. 

Where  a  party  voluntarily  settles  property  in  favour 
of  others,  he  cannot  afterwards  recall  it ;  Bill  v.  Cure^ 
ton  (a),  Petre  v.  Espinasse.  {b)  By  the  assignment  of 
the  securities  and  the  delivery  of  the  indicia  of  the 

debts, 

{a)  2  M^L  i  K.  503.  {b)  lb,  496. 
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debts,  all  was  done  that  could  be  done,  to  give  effect 
to  the  settlement.  That  is  sufficient,  as  was  held  in 
JPoriescue  v.  Bamett  (a),  in  the  case  of  a  policy,  where 
notice  of  ihe  assignment  had  not  been  given  to  the 
office.  If  the  first  transaction  were  incomplete  and 
voluntary,  still  there  was  a  good  and  valuable  consider- 
ation for  the  second  arrangement,  for  arrears  accrued 
under  a  voluntary  bond  form  a  valuable  consideration, 
sustaining  a  subsequent  conveyance  even  as  against  cre- 
ditors ;  Gilham  v.  Locke[b\  Stiles  v.  Attomey*General{c\ 
Tanner  v.  Byne.  {d) 


1841. 


The  settlement,  being  in  favour  of  children,  is  also 
supported  by  a  meritorious  consideration,  which  is  suffi- 
cient to  induce  the  Court  to  aid  it  in  its  operation ; 
EUis  V.  Nimmo  (e),  Ellison  v.  Ellison,  (g) 

As  to  the  sum'  of  200/.,  the  testator  received  it  as 
agent  of  the  trustees,  and  he  afterwards  acknowledged 
the  trust  on  which  it  was  held. 


Mr.  Addis^  for  the  Defendants. 

The  first  transaction  was  incomplete,  and  no  per- 
fect assignment  of  the  bonds  and  notes  of  hand  was  or 
could  be  made  by  the  settlement,  and  no  notice  was 
given  to  the  debtors;  the  settlement  being  voluntary 
and  incomplete  as  an  assignment,  the  Court  will  not 
assist  those  claiming  under  it,  against  the  children  claim- 
ing under  the  will.  The  equitable  mortgage  does  not 
assist  the  Plaintiff  in  his  claim,  because  that  likewise  is 
an  incomplete  transaction,  and  it  cannot  be  contended 
that  two   incomplete  transactions  will,  together,   have 

the 


(a)  5  Myl.  4*  jr.  36. 
{h)  9  Fm.  612. 
(c)  2  Atk.  152. 


{d)  1  Sim,  160. 

{e)  1  Lloyd  4-  G.  533, 

(g)  6  Ves  656. 
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« 

184 1  /  the  operation  of  a  perfect  one.  The  rdadon  of  tmsteea 
and  cestmque  trust  was  never  established,  as  the  trust 
fund  was  unreceivedy  and  at  the  time  of  the  execution  of 
the  settlement,  was  in  the  pockets  of  tlj^  persons 
owing  the  money ;  except  as  to  200^,  it  was  never  re- 
ceived. The  peculiar  circumstances  of  this  case  illus- 
trate the  advantage  of  the  ^*  locus  pcenitentia^  which 
Sir  W.  Grant  said  belonged  to  a  voluntary  settlor;  it 
enabled  the  parent  to  act  consistently  with  common 
justice  and  his  duty,  and  make  a  provision  for  the 
younger  branches  of  the  family  who  otherwise  would 
be  wholly  unprovided  for.  At  all  events,  200A  only 
can  be  recovered  by  the  Plaintiff.  He  cited  Pulvertf^ 
V.  Pvivertofi  (a),  Antrobus  v.  Smith  {b\  Edwards  v. 
Jones  (c),  Jefferyt  v.  Jeffirys{d\  Hdtbmcy  v.  Heading-^ 
ton  (e)f  Ward  v.  Audland.  {g) 

Mr.  Kinderslej/f  in  reply. 


Nov,  12.  2%0  Master  of  the  Rolls. 

This  bill  is  filed  for  the  purpose  of  enforcing  an 
equitable  mortgage;  and  being  merely  equitable,  it  is 
necessary  to  ascertain  the  consideration  for  which  it 
was  given,  and  for  that  purpose  to  look  into  the  prior 
transactions. 

We  find  that  the  mortgagor  voluntarily  executed  a 
post-nuptial  settlement,  whereby  he  assigned  to  trustees 
certain  bonds  and  notes,  and  the  monies  thereby  secured, 
to  the  amount  of  600/.  The  securities  were  deposited 
with  trustees,  but  it  does  not  appear  that  any  notice 
whatever  was  given  to  the  debtors  upon  that  occasion. 

Now, 

(a)  18  Vet.  84.  (d)  Cr,  f  Ph.  158. 

{b)  12  Ves.  S9.  (e)  6  Sim.  524. 

.   (c)  1  M.  4-  C.226.  (g)  lb.  571. 
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Now,  if  the  matter  had  rested  there,  and  those  monies        1841. 
had  afterwards  been  realised  by  the  trustees,  a  state  of 
things  would  have  arisen  very  different  from  that  which 
now  exists. 

As  to  400/.,  part  of  the  600/.,  nothing  was  ever  re- 
ceived, and  the  securities  do  not  appear  to  have  been 
delivered  back  to  the  settlor ;  but  as  to  the  other  sum 
amounting  to  200/.,  the  case  is  very  different.  It  being 
possible  and  desirable  to  recover  this  sum,  the  trustees 
placed  the  twQ  securities  in  the  hands  of  the  settlor,  who 
actually  received  the  money  and  signed  the  memoranda, 
and  identifying  the  sums,  and  acknowledging  that  he  had 
received  them  in  terms  which,  I  own,  appear  to  me  to 
affect  him  with  the  trust  which  he  had  himself  created  in 
respect  of  those  sums.  True,  the  sums  which  were  sub- 
ject to  the  trust  which  he  had  voluntarily  created  were 
in  his  hands;  but,  I  think,  after  he  had  so  received 
those  sums,  the  dealing  with  them  was  no  voluntary 
matter  upon  his  part.  It  appears  he  laid  out  the  200/., 
together  with  other  sums  in  the  purchase  of  the  property, 
which  is  the  subject  of  the  equitable  mortgage.  What 
passed  precisely  on  the  occasion  of  his  depositing  the 
deeds  does  not  appear,  but  I  infer  that  all  he  did  upon 
that  occasion  was  entirely  voluntary,  that  he  did  not 
consider  that  he  was  submitting  to  an  enforcement  of 
right ;  he  gave  instructions  for  the  mortgage  which  was 
to  extend,  not  only  to  those  sums  which  he  received, 
but  to  ^1  the  other  sums  comprised  in  the  voluntary 
settlemSit.  Finding  that  arrangement  more  expensive 
than  he  at  first  anticipated,  he  refused  to  perfect  it. 
The  obligation,  if  any  there  was,  was  not  then  sought 
to  be  enforced  against  him,  but  the  trustees  accepted 
that  which  he  voluntarily  offered,  namely  this  equitable 
mortgage.  I  think  that  that  equitable  mortgage  cannot 
extend  further  than  the  good  consideration  which  was 
retained  for  it,  namely,  those  two  sums  of  100/.  each^ 

which 
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which,  I  think,  he  held  affected  with  the  trust  which  he 
had  created,  and  which  he  had  no  right  afterwards  to 
dispute  at  his  own  pleasure.  The  Plaintiff  is  therefore 
entitled  to  an  equitable  charge  to  the  extent  of  200/. 


See  DiiUm  ▼.  Coppin,  4  MjfL  S^  Cr.  647. 


1842. 
Feb.  17. 

In  a  8uit  for 
specific  per- 
formance, a 
purchaser  who 
set  up  a  de- 
fence which 
f  relented  the 
laintiffob- 
taining  on 
motion  a  re- 
ference as  to 
title,  and  fail- 
ing in  es- 
tablishing It, 
was  ordered  to 
pay  the  costs 
up  to,  and 
inclusive  of, 
the  hearing. 

Observ- 
ations on 
special  con- 
cutions  of  sale. 


HYDE  i;.  DALLAWAY. 

TN  1889,  the  Plaintiffs  put  up  an  estate  for  sale  by 
auction,  subject  to  special  conditions  of  sale.  By 
these,  the  vendors  were  to  deliver  an  abstract  within 
fourteen  days,  and  objections  were  to  be  taken  within 
twenty-one  days  after,  or  the  purchaser  was  to  be  held 
to  have  accepted  the  title.  The  vendors  were  to  be  at 
liberty  within  ten  days  after  the  return  of  the  abstract 
with  observations  thereon,  to  rescind  the  contract,  on 
repayment  of  the  deposit  and  interest  in  full  of  all 
demands. 

The  sixth  condition  was  as  follows: — "All  the  state- 
ments and  recitals  in  any  deed  or  document  abstracted, 
or  recited  in  a  deed  or  document  abstracted,  shall  be 
held  conclusive  evidence  of  the  facts  and  circumstances, 
and  of  the  contents  of  the  documents  stated  and  recited ; 
and  the  vendors  shall  not  be  required  to  produce  any 
further  evidence  of  the  same,  or  to  deduce  thff  repre- 
sentation to  any  trustee,  in  whom  a  term  or  other  legal 
estate  has  been  vested,  or  to  get  in  any  such  legal  estate, 
or  to  procure  the  concurrence^  in  the  sale  or  conveyance, 
of  any  parties  interested  in  the  equity  of  redemption  of 
the  property  sold,  or  to  produce  any  deed  or  document 
not  in  their  (the  vendors')  possession ;  and  all  certificates 
of  births,  burials,  and  marriages,  and  all  declarations 
(  and 
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and  copies  of  deeds  or  documents  and  assignments,        1842. 
surrenders  and  conveyances  of  outstanding  legal  estates, 
shall  be  at  the  expense  of  the  person  requiring  the 
same,  and  the  completion  of  the  purchase  shall  not  be 
delayed  till  such  outstanding  estate  can  be  got  in." 

The  Defendant  became  the  purchaser  for  27002.,  and 
signed  a  contract  written  on  the  conditions  of  sale,  by 
which  it  was  agreed,  *^  that  the  said  particulars  and 
conditions  of  sale  should  be  taken  as  the  terms  of  agree- 
ment for  the  said  sale  and  purchase  respectively,  and 
be  observed  and  fulfilled  by  the  said  J.  S.  Hyde  and  H. 
DaUaway  respectively  in  all  things.'' 

The  principal  question  between  the  parties  was, 
whether,  under  the  terms  of  the  sixth  condition,  that 
*'  the  purchaser  should  not  require  the  concurrence  of 
the  parties  interested  in  the  equity  of  redemption,"  the 
purchaser  could  be  compelled  to  take  a  title  which  a 
mortgagee  had  acquired  under  3  &  4  fF.  4.  c.  27.  s.  40. 

The  vendors  filed  a  bill  for  specific  performance, 
and  the  Defendant  set  up  the  three  following  defences :  — 
First,  that  the  Plaintiffs  had  not  shewn  a  good  title. 
Secondly,  that  both  the  auctioneer  and  Mr.  Gregg  (the 
vendor's  solicitor),  repeated  several  times  at  the  sale 
that  *^a  good  and  marketable  tide  could  be  made;" 
and  that  the  Plaintiffs  were  consequently  bound  to  make 
*^  a  good  and  marketable  tide."  And,  thirdly,  that  the 
Defendant  ^^  was  the  only  real  bidder,"  and  that  the 
**  other  biddings  were  not  real  or  bon&Jide^  but  were 
made  by  the  auctioneer  on  behalf  of  the  Plaintiffs." 


In  conseqnence  of  the  two  latter  defences,  the  Plain- 
tifis  were  unable  to  obtain,  on  motion,  the  usual  re- 
ference as  to  title,  and  at  the  hearing,  the  Defendant 
failed  to  make  out  the  two  latter  defences. 

The 
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1842.  The  cause  came  on  for  hearing,  when 


Mr.  Pemberton  and  Mr.  Dimn  asked  for  a  decree  for 
specific  performance  with  costs  up  to  and  including  the 
hearing,  on  the  ground  that  the  conduct  of  the  Defend* 
ant  had  prevented  the  usual  reference.  Tiylor  v. 
Broom*  {a) 

Mr.  Kindersley  and  Mr.  Ramsden^  conird^  contended) 
that  having  regard  to  the  title,  the  conduct  of  the  vendors, 
and  the  oppressive  nature  of  the  conditions  of  sale  (&), 
the  Court  ought  not  to  decree  a  specific  performance. 

Tke  Master  of  the  Rolls  held,  that  the  Defendant 
must  pay  so  much  of  the  costs  as  had  been  occasioned 
by  the  allegations  that  the  Plaintiffs  were  bound  to 
make  a  good  and  marketable  title,  and  that  the  Defend- 
ant was  the  only  bond  Jide  bidder,  including  therein 
the  costs  of  the  hearing;  and  that  there  must  be  a 
reference  to  the  Master  to  inquire  whether  a  good  title 
could  be  made  according  to  the  conditions,  and  if  so, 
when  it  was  first  shewn. 

His  Lordship  afterwards  observed  on  the  difficulty 
which  the  Court  sometimes  had,  in  dealing  with  special 
conditions  of  sale.  On  the  one  hand  it  was  hard  to 
say  that  parties  should  not  enter  into  contracts  suited 
to  their  convenience  and  to  the  exigency  of  their  tides, 
but,  on  the  other  hand,  conditions  of  sale  were  some- 
times of  such  a  nature,  that  it  was  scarcely  practicable 
to  carry  them  into  execution,  consistently  with  the 
settled  principles  of  courts  of  equity. 

(a)  S  Btao.  ISO,  Tamer  v.  5MA,  10  Bm.  410.; 

(6)  See Hobion  V.Bell,  SBeav.      Blacklaw  v.  Laws,  2  Hare,  40.; 
1 7. ;  Fage  ?.  Adamt^  4  Beat.  269. ;      Morletf  ?.  Cook^  2  Hare,  106. 
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ABANDONMENT, 
See  OrdbR)  2. 

ABSOLUTE  INTEREST. 

A  testator,  residcDt  abroad,  gave  a 
legacy  to  A,,  *'  or  in  case  of  his 
decease  or  at  his  decease,  to  be 
equally  divided  amongst  his  chil- 
dren." He  gave  other  legacies  in 
similar  terms  to  J9.,  C,  &c.,  and 
he  directed  these  sums  to  be  paid 
to  the  above  persons,  then  residing 
in  Wales,  and  he  appointed  exe- 
cutors in  trust,  to  send  them  to  the 
respective  individuals  within  six 
months.  Held,  that  the  parents 
took  absolute  interests.  Arthur 
v.  Hughes.  Page  506. 

See  Annuity. 

Estate  for  Life. 

ACCOUNT. 

It  is  not  necessary  for  a  Plaintiff  in 

a  bill  for  an  account,  to  submit  to 

account  himself;   a  demurrer  on 

the  ground  of  the  omission  of  such 

Vol.  IV. 


a  submission,  was  therefore  over- 
ruled. Clarke  w.  Tipping.  Page  588 

See  Charity,  2. 
Pleading. 

ACCUMULATION. 
See  Payment. 
Remoteness. 

ACQUIESCENCE. 

A  supplemental  bill  was  filed  in  which 
a  deceased  person  was  named  as 
co-plaintiff,  and  as  next  friend  of 
infant  Plaintiffs,  and  in  the  title  of 
the  PlaintMTs  interrogatories  for 
the  examination  of  witnesses,  his 
name  was  mentioned  as  being  still 
a  party.  Held,  that  a  Defendant 
who  had  acquiesced  and  intituled 
his  interrogatories  in  a  similar 
manner,  could  not,  after  public- 
ation, move  to  suppress  the  depo- 
sitions.    Lincoln  v.  Wright.     166 

See  Contempt,  2. 
Election,  2. 
Irregularity,  S,  4. 
S  s        Taxation, 
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Taxation,  5. 
Waiver. 

ADDITIONAL  LEGACY. 

1.  An  additional  legacy  (though  not 
8o  expressed)  held  subject  to  the 
same  incidents  as  the  original 
legacy.  Day  v.  Crq/l.     Page  561 

2.  A  l^tator  gave  a  legacy  to  a  feme 
covert  for  her  separate  use,  and  by 
a  codicil  he  gave  to  her  a  furthar 
annuity  in  addition.  Held,  that 
the  latter  was  subject  to  the  re- 
striction  for  her  separate  use.  Ibid> 

ADMINISTRATION. 

See  Costs,  6.      , 

Creditor's  Suit,  1,  2. 

ADMINISTRATOR. 
See  Payment  into  Court,  5. 

ADMISSION. 
See  Payment  into  Court,  2, 3,  4. 

AFFIDAVITS. 

See  Costs,  9. 

Injunction,  6.  8. 
Motion. 

AGENT. 

See  Ship,  1,  2. 

AMENDMENT. 

1.  All  the  Defendants  having  an- 
swered, the  Plaintiff  obtained  an 
order  to  amend,  and  added  new 
Defendants.  The  answers  of  the 
original  Defendants  became  suffi- 
cient. Held,  that  any  application 
for  a  further  order  to  amend  must 


be  made  to  the  Court,  and  not  to 
the  Master.     HaddeUea  v.  NevUe. 

Page  28 

2.  A  second  order  to  amend,  ob- 
tained as  of  coarse  after  an  answer 
has  been  put  in,  is  irregular,  though 
the  first  has  not  been  acted  on. 
Brooks  v.  Purton.  4-94? 

ANNUITY. 

Bequest  of  an  annuity  to  A.  and  B><, 
and  to  the  survivor  for  life;  and 
if  A.  should  have  any  «*  children," 
then  to  be  equally  divided  between 
them ;  but  if  A.  should  die  "  with- 
out lawful  issue,"  then  to  A.  and 
his  heirs  for  ever.  Held,  that  the 
children  of  A.  took  absplute  in- 
terests in  a  perpetual  annuity. 
Robinson  v.  Hunt.  4*50 

See  Survivorship,  2. 

ANSWER. 

See  Injunction,  8. 
Sufficiency. 


APPORTIONMENT. 
A  life  estate  in  realty  was  created 
by  a  deed  in  1787.  The  estate 
was  sold,  and  invested  in  1821  in 
consols.  The  tenant  for  life  died 
on  the  9th  of  December  184?1. 
Held,  that  her  executors  were  not 
entitled  to  an  apportionment  of  the 
dividends  under  the  4f  &  5  W.  4f. 
c.  22.     MicheU  v.  Michell       549 

ASSIGNING  COUNSEL. 
See  Pauper,  1. 

ATTORNEY-GENERAL. 

1.  In    a    charity   information   filed 
without  a  relator,  the  Attorney- 
General 
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General  did  not  personally  appear 
at  the  hearing,  but  two  other  coun- 
sel appeared  in  support  of  the 
information :  Held,  that  the  costs 
of  a  brief  to  the  Attorney  General 
ought  to  be  allowed  in  addition  to 
those  of  the  two  counsel,  in  the 
taxation  of  costs  as  between  party 
and  party.  Attorney-General  v. 
the  Drapers*  Company,  Page  305 
2.  Reference  to  the  Attorney-Gene- 
ral in  Charity  Cases.  Attorney* 
General  v.  Pretyman.  462 


BANKRUPT. 
See  Breach  of  Trust,  6. 
Plea,  3. 
Vendor  and  Purchaser,  1. 

BEQUEST. 

See  Absolute  Interest. 
Additional  Legacy,  1.2. 
Annuity. 
Condition. 

Dying  without  Issue. 
Estate  for  Life. 
Executor. 
Lapse. 
Legacy. 
•    Money,  1.2. 
Next  of  Kin. 
Payment. 
Per  Capita. 
Power,  1. 
Remoteness. 
Survivorship,  1,2. 
Vested  Interest. 

BILL  OF  EXCHANGE. 
See  Lost  Bill. 


BREACH  OF  TRUST. 

1.  A  father,  on  the  marriage  of  his 
daughter,  agreed  to  pay,  by  way 
of  portion,  a  sum  of  money  to 
trustees  to  be  held  in  trust  for  the 
husband,  daughter,  and  children 
of  the  marriage  in  succession. 
The  trustees  named  in  the  settle- 
ment having  refused  to  act,  the 
father  paid  the  money  to  the  hus- 
band. Held,  that  the  payment 
was  wrongful;  and  the  money 
having  been  lost,  that  the  father 
was  held  liable,  at  the  suit  of  a 
child  of  the  marriage,  to  pay  it  a 
second  time.    Evans  v.  Jo  hn. 

Page  35 

2.  A  trustee  wilfully  applying  trust 
monies  to  his  own  use  is  charge- 
able with  interest  at  5  per  cent. ; 
but  wherCy  under  the  trusts  of  a 
doubtful  will,  the  tenant  for  life, 
who  was  also  a  trustee^  neglected 
to  make  proper  investments,  she 
was  held  chargeable  with  interest 
at  4  per  cent,  only,  and  the  de- 
cree was  made  without  costs. 
Mousley  v.  Carr,  49 

^  The  Court  will  not  enforce  a 
contract  involving  a  breach  of 
trust.     Wood  Y.  Richardson.    174 

4.  Two  executors  permitting  their 
co-executor  to  retain  in  his  hands 
the  ascertained  residue,  held  liable 
as  for  a  breach  of  trust.  Lincoln 
V.  Wright.  427 

5.  Inquiry  refused  as  to  the  concur- 
rence of  cestui  que  trust,  where  it 
was  not  alleged  by  the  answer, 
and  was  unsatisfactorily  proved  by 
the  evidence.    Ibid. 

Ss  2  6.  Exe- 
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6.  Executors,  liable  for  the  default 
of  their  co-executor,  who  had 
become  bankrupt,  held  entitled, 
upon  payment  by  them,  to  the 
benefit  of  the  proof  in  bankruptcy 
against  his  estate.  Lincoln  v. 
Wright.  Page  427 

See  Charity,  2. 8. 9. 10, 11. 
Parties,  4. 
Payment  into  Court,  2, 3,4, 5. 


CHARGE. 
See  Husband  and  Wife,  3. 

CHARITY. 

1.  A.B.  bequeathed  to  a  company 
a  sum  to  purchase  lands  of  th^ 
clear  value  of  100/.  a  year,  and 
gave  96/.  to  charity,  and  <<the 
residue  of  the  said  sum  of  100/., 
being  4/.  yearly,  to  the  company 
for  their  pains."  Held,  that  all 
the  objects  were  entitled  rateably 
to  the  increased  rents.  Attorney- 
General  V.  Drapers*  Company,  67 

2.  Accounts  in  a  charity  case  limited 
to  the  filing  of  the  bill,  wher^, 
from  the  institution  of  the  charity, 
the  funds  had  been  improperly  ap- 
plied, the  trustees  retaining  for 
themselves  more  than  they  were 
entitled  to.    Ibid. 

3.  A  testatrix,  after  reciting  that  the 
rent  of  a  property  was  10/.,  de- 
vised it  to  Christ's  Hospital  (a  cha» 
ritable  Joundation)f  in  trust  as  to 
6/.  for  the  poor  of  three  parishes, 
and  as  to  4/.  to  A»  B.  for  life. 


and  after  her  death,  in  trust  for 
the  three  parishes.  Held,  that 
Christ's  Hospital  took  no  interest 
in  the  increased  rents.  Attorney 
Gen.y.  Christ's  Hospital.  Page  73 

4.  Reference,  on  the  petition  of  the 
Attorney-General,  made  under 
the  2  ^.'4.  c.  57*,  to  appoint  new 
trustees  of  a  charity  to  settle  a 
scheme,  and  to  ascertain  the  pro- 
perty, and  in  whom  the  legal  estate 
was  vested.  In  re  The  Fvmey 
Charities.  225 

5.  By  letters  patent,  E.  A.  was  em- 
powered to  found  a  charity,  con- 
sisting of  a  master  and  a  specified 
number  of  other  members,  who 
were  thereby  created  a  corpora- 
tion, with  power  to  take  certain 
lands.  E.  A>  was  empowered  to 
make  ordinances  for  the  govern- 
ment thereof,  and  for  the  better 
ordering  of  the  estates.  E.  A. 
established  the  charity,  and  con- 
veyed the  lands  to  the  use  of  the 
master  and  other  members,  of  the 
numbers  specified  by  the  letters 
patent,  and  to  no  other  intent  and 
purpose  whatsoever.  He  after- 
wards made  ordinances,  whefeby, 
amongst  other  things,  he  added 
to  the  number  of  members  speci- 
fied by  the  letters  patent ;  and 
appropriated  to  them  a  portion  of 
the  revenues  of  the  charity  pro- 
perty. Held,  that  E.  A.  had  not 
the  power  of  creating  additional 
members,  or  of  declaring  any  trust 
of  the  property  in  their  favour. 
Attorney^General  v.Dulwich  Col- 
lege. 255 

6.  Generallyi  the  relator  in  a  charity 

information 
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information  i8>  upon  obtaining  a 
decree,  entitled  to  his  costs  as  be- 
tween solicitor  and  client ;  and  to 
be  paid  the  difference  between 
the  amount  thereof  and  that  por- 
tion recovered  from  the  Defend- 
ants, out  of  the  charity  estate.  In 
special  cases,  he  may  be  entitled 
to  his  costs,  charges,  and  ex- 
penses. Attorney' General  Y.  Kerr, 

Page  297 

7.  The  extra  costs  of  a  charity 
information,  instituted  in  respect 
of  one  only  of  several  gifts  be- 
longing to  the  charity,  should,  in 
the  first  instance  at  least,  fkll  on 
the  property  which  is  the  subject 
of  the  information.  It  may  happen 
that  justice  to  the  relator,  and 
even  the  interests  of  the  charity, 
may  require  a  different  provision, 
which  would  be  made  when  the 
circumstances  require  it,  but  not 
otherwise.     Ibid, 

8.  Lease  for  999  years  of  charity 
property,  at  a  fixed  rent,  upheld, 
the  arrangement  appearing  free 
from  fraud,  and  for  the  ben^t  of 
the  charity.  Attorney- General  v. 
South  Sea  Company,  453 

9.  In  a  proper  case,  charity  trus- 
tees have  the  power  of  alienating 
the  charity  property.     Ibid, 

10.  Master  of  an  ancient  hospital  held 
liable  to  refund  fines,  which,  ac- 
cording to  the  custom  of  his  pre- 
decessors, he  had  received  for 
renewals  of  leases.  Attorney^ 
General  v.  Prefyman,  462 

11.  Discretion  of  the  Court  in  limit- 
ing the  enforcement  of  the  strict 
rights  of  charities  how  regulated. 
Ibid. 


See  Attorney-General,  1,  2. 
Costs,  4,  5. 
Mortmain,  1,  2. 
Visitor. 


CLASS. 

See  Parties,  5« 
Power,  1. 

CLERGYMAN. 

Receiver  of  a  brewery  granted  on 
the  application  of  a  spiritual  per- 
son who  was  a  dormant  partner 
therein.     Hale  v.  Hale.  Page  369. 

CLERICAL  ERROR. 
See  Patent. 

COMMISSION. 
See  Evidence,  1. 

Irregularity,  1. 

CONCURRENCE. 

See  Acquiescence. 

Breach  of  Trust,  5. 

CONDITION. 

A  testator  gave  a  legacy  to  A,  in 
the  event  of  B,  dying  unmarried, 
but  upon  the  express  condition, 
that  A.  should  within  three  years 
from  the  testator's  death,  pay  to 
the  executors  all  monies  due  from 
him  to  the  testator.  Held,  that 
the  condition  was  substantially 
performed  by  a  payment  after  the 
expiration  of  the  three  years^  and 

S9  d  that 
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that    the    legacy   was    payable. 
Paine  v.  Hi/de,  P&ge  468 

See  Conditional  Sale. 

.      CONDITIONAL  SALE. 

An  agreement^  made  upon  an  ad- 
vance of  money,  to  convey  pro- 
perty,  and  containing  a  power  of 
redemption  within  a  given  time, 
and  in  default  the  sale  to  be  abso- 
lute, held,  under  the  circum- 
stances, to  be  a  conditional  sale 
and  not  a  mortgage.  Perry  v. 
MeddoiocrqfL  197 

A*  having  agreed  to  purchase  a 
property  for  1435/-,  borrowed  185/. 
(the  amount  of  auction  duty  and 
deposit)  from  B.  B,  afterwards 
advanced  A.  600/.  on  account  of 
the  purchase,  but  which  was  not 
so  applied,  and  1291/.  of  the 
purchase  money  remained.  A^ 
and  B,  afterwards  entered  into 
an  agreement,  by  which  it  was 
agreed,  in  consideration  of  the 
185/.  and  600/.,  and  a  further 
sum  of  400/.  to  be  paid  by  B.  to 
A,t  that  the  property  should  be 
conveyed  to  B.  pifovided  that  if 
A*  paid  B.  on  a  day  specified  the 
1435/.,  and  the  sum  of  1000/.  ad- 
vanced,  the  agreement  should  be 
void;  and  A.  was  to  have  per- 
mission to  make  sales  in  the  mean- 
time, subject  to  the  approval  of 
B.,  so  as  to  reimburse  the  pur- 
chase-money, and  advances  made; 
**  but  if  not  then  made,  the  sale 
was  absolutely  confirmed  to  B,'* 
The  agreement  contained  no  en- 
gagement to  pay.  ^.afterwards 
completed  the  purchase.     Held, 


that  this  was  a  conditional  pur- 
chase, and  not  a  mortgage,  and  A, 
having  made  default  in  payment, 
that  the  estate  belonged  absolutely 
toB.    Ibid.  Page  197 

CONDITIONS  OF  SALE. 

1.  By  conditions  of  sale,  all  objec- 
tions to  the  title  were  to  be  taken 
within  twenty-eight  days  from  the 
delivery  of  the  abstract,  which,  if 
not  removed  within  fourteen  days, 
the  vendor  was  to  be  at  liberty  to 
annul  the  contract,  on  payment  of 
the  deposit,  but  without  costs. 
The  purchaser  having  made  an 
objection  which  was  not  removed, 
the  vendor  gave  notice  to  annul 
the  contract.  The  objection  be- 
ing held  valid,  the  Court  consi- 
dered the  vendor  entitled  to  avail 
himself  of  the  condition ;  hut  was 
of  opinion,  that  if,  in  giving  the 
notice  to  annul,  the  defendant  had 
sought  improperly  to  escape  from 
the  performance  of  a  duty  which, 
by  the  nature  of  the  contract,  he 
was  bound  to  perform,  it  would 
have  been  invalid.   Page  v.  Adam, 

269 

2.  Observations  on  special   condi- 
tions of  sale.     Hyde  v.  DaUavoay, 

606 

CONSIGNOR. 

A  consignor  who  has  purchased 
goods  on  account  and  at  the  risk 
of  his  correspondent,  and  delivered 
them  to  the  carrier^  has  no  right, 
by  reason  of  a  variation  of  the  ac- 
counts between  him  and  his  cor- 
respondent. 
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respondent,  or  of  a  disagreement 
between  them,  to  depart  from  bis 
duty  and  deliver  them  to  another 
person ;  and  a  party  taking  from 
the  consignor  with  notice  of  the 
circumstances,  is  subject  to  the 
rights  of  the  correspondent. 
Green  v.  Maitland.         P^g^  524 

CONSTRUCTION. 

See  Absolute  Interest. 
Additional  Legacy,  1, 2. 
Annuity. 

Apportionment.    ' 
Charity,  1.  3. 5. 10. 
Condition. 
Contempt,  4'. 
Deed. 

Dismissal,  &c.  1. 
Dying  without  Issue. 
Estate  for  Life. 
Exceptions. 
General  Orders. 
Husband  and  Wife,  3. 
Injunction  Cause. 
Insolvent  Debtors'  Act. 
Judgment. 
Jurisdiction,  1. 
Jurisdiction  of  Master. 
Lapse. 
Legacy. 
•  Money,  1,  2. 
Next  of  Kin,  1,  2,  3. 
Order,  5. 
Pauper,  I. 
Per  Capita. 
Power,  L 

Preliminary  Enquiry,  1,2. 
Remoteness. 
Revocation. 
Statutes. 


Stop  Order,  1,  2,  S. 
Survivorship,  1,  2. 
Traversing  Order. 
Vendor  and  Purchaser,  5* 
Vested  Interest. 

CONTEMPT. 

1.  A  party  served  with  an  order 
obtained  exparie,  may  be  guilty  of 
contempt  for  disobedience  there- 
of^ in  a  case  where  tlie  order 
ought  not  to  have  been  made. 
Fennings  v.  Humphery.      Page  1 

2.  Where,  under  the  1  W.  4.  c.  36. 
a  Defendant  in  custody  becomes 
entitled  to  his  discharge,  he  can- 
not waive  that  right  by  acquies- 
cence or  subsequent  proceedings. 
Haynes  v.  Ball.  101 

3.  Where  a  Defendant  obtains  fur- 
ther time  to  answer,  on  condition 
of  his  entering  his  appearance 
with  the  Registrar  and  consenting 
to  a  Serjeant-at-arms,  but  neglects 
so  to  do,  the  Court  cannot  com- 
pulsorily  direct  it  to  be  done. 
Henley  v.  Stone.  392 

4.  The  fifth  order  of  1  W.  4.  c.  36. 
s»  15.  requiring  a  party  in  custody, 
&c.  to  be  brought  to  the  bar  of 
the  Court,  is  satisfied  by  bringing 
him  before  the  Judge  at  his  pri- 
vate residence.    Clarke  v.  Clarice, 

497 
See  Exceptions. 

Irregularity,  6. 

COPYHOLD. 

Whether    a  custom  for   a  lord  to 
prosecute  mining  operation  under- 
the  soil,  so  as  to  destroy  the  build- 
ings of  the  copyholders,  without 

Ss  ^  making 
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making  any  conapcnsalion,  is  a 
valid  custom.  Qiuerc.  Hilton  v. 
Lord  Granville.  Page  130 

COSTS. 

1.  Where  costs  are  vexatiously  and 
improperly  incurred  by  a  success- 
ful party,  and  can  be  clearly  dis- 
tinguished from  the  rest,  the 
Court  will  make  a  provision  for 
them,  otherwise  they  must  be  led 
to  the  Master.     Farroxv  v.  Rees. 

25 

2.  A  bill  was  filed  on  behalf  of  an 
infant,  with  the  sanction  of  the 
Master,  to  set  aside  deeds,  exe- 
cuted by  a  lunatic  at  a  time  sub. 
sequent  to  that,  at  which  he  had 
been  found  lunatic  by  inquisition. 
An  issue  having  been  directed,  the 
jury  found  in  favour  of  the  deeds. 
The  bill  was  dismissed  with  costs 
of  suit  and  of  the  issue.  Frank 
v.  Mainvoaring*  37 

3.  Trustee  of  a  voluntary  settlement 
was  made  a  party  to  a  bill  to  set 
it  aside.  The  decree  setting  it 
aside  was  made  without  costs  as 
against  the  trustee.  Totonsend  v. 
Westacott  58 

4.  Where  charity  trustees  have,  from 
accident  and  without  wilful  de- 
fault, committed  an  error  which 
they  take  the  first  opportunity  to 
correct^  the  Court  does  not  make 
them  pay  costs,  though  a  decree 
is  made  against  them;  but  the  rule 
does  not  apply,  where  ihey  set  up 
their  interests  adversely  in  the 
suit.  Ailorney^General  v.  Dra- 
pers' Company.  67 


5.  Where  trustees  of  a  charity  and 
their  predecessors  have,  for  a  long 
course  of  years,  administered  the 
funds  erroneously, but  being  called 
upon  duly  to  administer  them, 
they  insist  on  their  own  rights 
adversely  and  fail,  they  must  pay 
the  costs,  notwithstanding  the 
contrary  usage  of  their  predeces- 
sors. Attorney 'General  v  •Christ' s 
Hospital.  Page  73 

6.  Pending  a  litigation  in  the  Eccle- 
siastical Court,  as  to  the  validity 
of  a  will,  a  creditor  filed  a  bill  for 
a  receiver,  &c.  The  alleged  will 
being  held  invalid,  an  adminis- 
trator was  appointed ;  whereupon 
another  creditor  filed  a  cross  suit, 
and  rapidly  obtained  a  decree. 
The  Plaintiff  in  the  first  suit  was 
declared  entitled  to  his  costs  out 
of  the  estate.     Frotod  v.  Baker, 

76 

7.  A  cause  and  cross  cause  being 
dismissed  with  costs,  Held,  that 
the  costs  of  evidence,  taken  in  the 
former  cause,  but  used  in  both, 
should  be  paid  for  in  the  cause  in 
which  it  was  taken.  The  Corpora 
ation  oj  Arundel  v.  Holmes.     325 

8.  Bill  dismissed  xjoithout  costs,  on 
the  ground  of  the  Defendant  not 
having  (in  a  simple  case)  raised 
his  defence  by  plea.  Sanders  v. 
Benson.  350 

9.  The  costs  of  affidavits,  used  to 
qualify  the  answer  of  a  Defendant, 
so  as  to  excuse  him  from  the  pro- 
duction of  documents,  must  be 
paid  for  by  the  Defendant.  Smith 
V.  Massie.  417 

10.  Trustees  who  unsuccessfully  re- 

sitted 
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sisted  the  claim  of  the  assignee 
from  the  cestui  que  trust,  to  have 
a  term  merged  held  entitled  to 
trustees*  costs.  Holford^.Phipps. 

Page  475 
See  Attorney-General,  I. 

Charity,  6. 

Creditor's  Suit,  2. 

Dismissal,  &c.,  2. 

General  Orders,  2. 

Mortgage. 

Order,  2. 

Portions,  2. 

Severance  of  Defences. 

Solicitor  and  Client,  1, 2. 

Taxation,  passim. 

Vendor  and  Purchaser,  6. 

COUNSEL'S  FEES. 

Payment  in  respect  of  counsel's  fees 
should  specify  the  cause,  and  each 

•  particular  fee.  Payments,  except 
for  stated  and  specific  fees  for 
particular  matters  of  business  done 
or  to  be  done,  disapproved  of.  In 
re  Smith.  309 

« 

CREDITOR'S  SUIT. 

A.  having  a  lien  on  the  testator's 
estate,  established  his  debt  under 
the  decree ;  but  his  claim  for  in- 
terest was  disallowed  by  the  Mas- 
ter, whose  report  stood  confirmed. 
The  estate  was  sold,  subject  to 
A,*B  lien,  and  A.  having  refused 
to  accept  from  the  purchaser  his 
principal  without  interest,  was  not 
allowed  to  participate  as  a  creditor 
in  the  purchase  money.  Hemp- 
stead  y.  Hempstead.  423 


2.  A  simple  contract  creditor  who 
had  instituted  and  prosecuted  a 
suit  for  administration,  in  the  face 
of  information  furnished  by  the 
legal  personal  representative, 
(which  turned  out  to  be  correct), 
that  there  were  no  assets  for  the 
payment  of  simple  contract  debts, 
was  ordered  to  pay  the  costs  of 
the  suit.  King  v.  Bryant,  Page  4*60 

See  Costs,  6. 

CROSS  CAUSE. 

See  Costs,  7. 

CUSTOM. 
See  Copyhold. 


DAMAGES. 

On  a  contract  for  purchase,  a  part 
of  the  purchase  money  was  paid 
as  a  '*  deposit "  to  the  vendor's 
solicitor,  who  paid  it  away  at  the 
desire  of  the  vendor,  without  the 
concurrence  of  the  purchaser. 
This  created  a  difficulty  in  •com- 
pleting the  purchase,  as  a  mort- 
gagee of  the  estate  would  not  join 
in  the  conveyance  without  pay- 
ment to  him  of  the  deposit.  In  a 
suit  by  the  purchaser  for  specific 
performance,  the  solicitors  were 
declared  liable  to  make  good  the 
money.     Wiggins  v.  Lord*        30 

DEBTOR  AND  CREDITOR. 
See  Creditor's  Suit,  I. 

JUDG- 
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Judgment. 
Parties,  1,  2,  3. 

DECREE. 

See  Order,  passim. 
Taxation,  11. 

DEED. 

By  a  marriage  settlement,  the  wife's 
portion  was  limited  to  the  wife  for 
life,  with  remainder  to  the  husband 
for  life,  with  remainder  to  the 
children  of  the  marriage,  to  be 
vested  at  twenty-one  or  marriage ; 
and  in  case  none  should  attain 
that  age  or  marry,  then  in  trust 
for  the  brothers  and  sisters  of  the 
wife  or  their  issue,  as  she  should 
appoint,  and  in  default  of  appoint- 
ment, in  trust  for  her  next  of  kin. 
Held,  that  the  children  of  the 
marriage  were  not  excluded  from 
taking  under  the  ultimate  limita- 
tion. fVilhy  V.  Mangles.  Page  358 

See  Husband  and  Wipe,  1,  2,  3. 
Next  of  Kin,  3. 

DELIVERY  UP  OF  PAPERS. 
See  Solicitor  and  Agent,  2. 

DEMURRER. 

See  Account. 

Parties,  1,  2,  3. 
Setting  down  Demurrer. 

DEPOSITIONS. 

Depositions  ordered  to  be  delivered 
over  to  a  clerk  in  Court,  for  the 
purpose  of  producing  them  in  a 
court  of  law ;    he  having  been 


already  ordered  to  attend  with 
the  bill  and  answers.  LovM  ▼• 
Yates.  Pftge  229 

DEVISE. 

See  Revocation. 

Will  and  the  references 
therein. 

DILAPIDATIONa 
See  Vendor  and  Purchaser,  ^,  5. 

DILATORY. 
See  Plba,  5. 

DISCOVERY. 

See  Production  of  Documents, 
passim, 

DISMISSAL    FOR    WANT    OF 
PROSECUTION. 

1  Default  of  six  days  in  obtaining  and 

serving  an  order  for  commission, 
Held,  not  such  a  want  of  due 
diligence  as  to  entitle  a  Defendant 
to  an  order  to  dismiss  under  the 
17th  Order,  and  a  motion  for  that 
object  was  refused  without  costs. 
Strickland  v.  Strickland.  120 

2  Where  a  Defendant's  title  to  dismiss 

is  intercepted  by  a  step  taken  by 
the  Plaintiff  between  the  notice 
of  the  motion  and  its  being  heard* 
the  Plaintiff  must  pay  the  costs  of 
the  application.  Waller  v.  Ped' 
lington.  124 

DISSOLUTION. 

See  Partner,  1,  2,  8. 

DOWER. 
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DOWER. 

1.  The  legal  estate  of  a  property  be- 
iiy  vested  in  A.^  for  the  benefit  of 
himself  and  B.  in  equal  moieties, 
he  mortgaged  it  unknown  to  B. 
B.  afterwards  paid  off  the  mort- 
gage, and  had  the  legal  estate 
conveyed  to  him,  subject  to  such 
equity  of  redemption  as  the  lands 
were  subject  to.  Held,  that  there 
was  not  such  a  perfect  union  of  the 
legal  and  equitable  estate  in  B.s 
moiety  of  the  estate  as  to  give  his 
widow  a  title  to  dower.  Knight  v. 
Frampton*  Page  10 

2.  A  widow  concurred  in  a  partition 
of  her  husband's  estate,  and  re- 
leased a  moiety  allotted  to  the 
other  tenant  in  common  from  her 
dower :  the  other  moietv  was  con- 
veyed  to  the  trustees  of  her  hus- 
band's will.  Held,  that  she  was 
entitled  to  dower  out  of  the  en- 
tirety of  the  latter  moiety.  Ret/-' 
nard  v.  Spence.  103 

See  Election,  4. 

DRAWING  UP  ORDER. 
See  Order,  4. 

DYING  WITHOUT  ISSUE. 
Bequest  of  pecuniary  legacies  to  each 
of  four  persons  for  life,  interest  at 
5/.  per  cent.,  to  be  paid  till  the 
heir  attained  twenty-one;  and  "  in 
case  of  the  demise  of  any  of  the 
above  parties  without  legitimate 
issue,  then  his  or  her  proportions 
to  be  divided  equally  amongst  the 
survivors/'     After  the    testator's 


death,  one  of  the  legatees  died 
without  having  been  married. 
Held,  that  the  survivors  were 
absolutely  entitled  to  the  legacy. 
Ranelagh  v.  Ranelagh*     Page  419 


ELECTION. 

1.  A.  agreed  to  grant  a  lease  of  a 
vault  to  B,  and  also  to  erect  a  crane, 
&c.,  and  do,  within  a  given  time, 
certain  other  acts  which  this  Court 
Qould  not  decree  to  be  specifically 
performed.  A.  having  made  de- 
fault, B.  sued  in  this  Court  for  a 
specific  performance,  but  did  not 
pray  that  the  above  stated  acts 
should  be  specifically  performed. 
Pending  the  suit,  B.  also  com- 
menced an  action  at  law  against 
A.  for  damages  suffered  in  conse- 
quence of  the  non-performance  of 
the  acts.  Held,  that  the  suit  and 
action  were  not  for  the  same  mat- 
ter, and  an  order  to  elect,  obtained 
by  the  Defendant,  was  discharged. 
Fennings  v.  Hvmphery,  1. 

2.  A  plaintiff  served  with  an  order  to 
elect  between  proceedings  at  law 
and  in  equity,  afterwards  took  a 
step  in  the  action  at  law.  Held, 
that  he  might,  nevertheless,  apply 
to  discharge  the  order  for  election. 

Whether  an  order  to  elect  stays 
all  proceedings,  quesre.  Ibid. 
S.  A  tenant  in  common  agreed  to 
make  a  partition,  and  by  his  will 
he  confirmed  the  agreement,  and 
devised  the  estate  to  trustees  to 

convey 
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convey  the  part  agreed  to  the 
other  tenant  in  common  and  his 
heirs,  and  to  receive  a  conveyance 
of  the  other  part ;  and  he  devised 
it  and  all  his  real  and  personal 
estate  to  his  trustees  to  receive  the 
rents  and  pay  an  annuity  to  his 
widow,  &c.  &c.  Held,  that  the 
widow  was  bound  to  elect.  Rey- 
nard v.  Spence.  Page  103 
4.  A  widow,  in  a  case  in  which  she 
was  bound  to  elect  between  her 
dower  and  an  annuity  given  by  her 
husband's  will,  received  the  an- 
nuity for  five  years.  Held^  that 
she  had  not^  under  the  circ^im- 
stances,  elected.    Ibid, 

See  Power,  2. 

ENLARGING  PUBLICATION. 

A  simple  application  to  enlarge  pub- 
lication, involving  no  specialty, 
should  be  made  to  the  Master  in 
the  first  instance,  and  not  to  the 
Court.     Strickland  v.   Strickland. 

146 

ENQUIRY. 

An  executor,  who  was  under  an  ob- 
ligation to  deliver  a  book  to  a  pur- 
chaser under  the  Court,  made  an 
affidavit  that  it  was  lost.  Held, 
that  the  purchaser  was  not  bound 
by  that  affidavit,  but  was  entitled 
to  an  enquiry  before  the  Master. 
Stubbs  v.  Sargon,  90 

See  Breach  of  Trust,  5. 
Evidence,  2. 

EQUITABLE  ASSIGNEE. 
See  Lessor  and  Lessee,  1,  2. 


EQUITABLE  MORTGAGE. 

See  Voluntary  Settlement. 

ESTATE  FOR  LIFE. 

Bequest  of  leaseholds,  after  prior  life 
estates,  to  A.  B.^  her  executors, 
administrators,  and  assigns,  during 
the  term  of  her  natural  life.  Held, 
on  the  context,  to  give  a  life  estate 
only.  Morrall  v.  Sutton.  Page  478 

EVIDENCE. 

1.  New  commission  granted  to  cross- 
examine  PlaintifTs  witnesses  a- 
broad,  upon  subsequent  discovery 
of  matter  material  for  such  ex- 
amination ;  but  held  that  the  Plain- 
tiff could  only  be  allowed  to  re- 
examine on  a  special  case  being 
made,  and  then  only  as  to  matters 
not  comprised  in  the  former  in- 
terrogatories. 

Form  of  the  order  in  such  cases. 
King  of  Hanover  v.  Wheatley*  78 

2.  Held,  that  the  proof  of  payment 
by  the  indorsee  to  the  holder, 
and  the  delivery  up  to  him  of  a 
bill  alleged  to  be  lost,  coupled 
with  the  admission  of  the  ac- 
ceptor that  he  had  not  paid,  and 
the  usual  affidavit  of  the  Plaintiff 
upon  filing  his  bill  of  the  loss, 
were  not  sufficient  to  entitle  the 
Plaintiff  to  an  enquiry.  CockeU  v. 
Bridgeman,  499 

See  Costs,  7. 

Examination  of  Defendant 
AS  Witness. 

Interrogatories,  1,  2. 
Pleading. 

WlLL> 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


621 


Will,  passim. 
Witness,  1,2. 

EXAMINATION. 
See  Evidence,  1 
Witness,  1,  2. 

EXAMINATION   OF   DEFEND- 
ANT AS  WITNESS. 

The  Plaintiff^  after  filing  a  replica- 
tion to  the  answer  of  A»  J?.,  one  of 
the  Defendants,  obtained  an  order 
of  course  to  examine  him  as  a  wit- 
ness, saving  just  exceptions.  Held 
irregular,  and  the  order  was  dis- 
charged. Wards. Ward.  Page 223 

EXCEPTIONS. 
Wliere  a  Defendant,  in  contempt  for 
want  of  answer,  files  it  without 
paying  or  tendering  the  costs  of 
the  contempt,  but  which  are  af- 
terwards accepted  by  the  Plain- 
tiff, the  time  to  except  under  the 
4th  Order  (1828)  runs  from  the 
filing  of  the  answer,  and  not  from 
the  acceptance  of  the  costs. 
Nicklin  v.  Patten.  126 

See  Practice,  2. 
Taxation,  4. 

EXECUTOR. 

A  testator  appointed  A.  and  B,  ex- 
ecutors, and  after  giving  certain 
legacies,  be  gave  A.  500/.  and  B. 
5QQI.  The  executors  renounced. 
Heldy  that  they  were  not  entitled 
to  their  legacies.  Calvert  v.  Seb' 
bon.  222 

See  Breach  of  Trust,  4. 6. 
Parties,  ?• 


EXECUTORY  CONTRACT. 
See  Tenant  for  Life. 

FEME  COVERT. 

See  Husband  and  Wife,  passim. 
Infant. 

FORECLOSURE. 

A  mortgagee  received  rents  between 
Master's  report  and  the  day  fixed 
for  payment.  Default  being  made : 
Held,  that  the  mortgagee  was  not 
then  entitled  to  an  order  absolute. 
Garlick  v.  Johnson.        Page  154 

See  Sale. 


FOUNDER. 

See  Charity,  5. 

FRAUD. 

See  Reversion. 
Title  Deeds. 

FRAUDULENT  SETTLEMENT. 

Voluntary  settlement,  by  a  party  con- 
siderably indebted  and  who  be- 
came insolvent  within  three  years 
after,  set  aside  as  fraudulent. 
Tovmsend  v.  WestacoU.  5S 

See  Costs,  3. 

FURTHER  ANSWER. 
See    Reference    for    Insuffi- 
ciency. 


GENERAL  ORDERS. 

1.  The  forty-seventh  order  of  August 
1841  is  applicable  to  all  cases  in 

which 
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which  the  debts  being  under  con- 
sideration of  the  Master,  and  esta- 
blished before  him,  the  costs  may 
be  added  to  the  debts,  and  in- 
cluded in  the  report.  It  is  not, 
however,  applicable  to  cases^  in 
which  either  the  Master  has  re- 
ported upon  the  debts,  or  the 
proceedings  are  in  such  a  state 
that  he  cannot  open  them  for  the 
purpose  of  adding  the  costs  to 
the  debt.     Read  v.  Smiths 

Page  521 
2.  Where  a  creditor  had  established 
his  debt,  and  the  Master  had  issued 
his  warrant  on  preparing  his  re- 
port previous  to  the  orders  of 
August  184*1  coming  into  opera- 
tion, but  made  his  report  after  > 
that  period,  held  that  the  creditor 
was  not  entitled  to  his  costs  under 
the  forty-seventh  order.    Ibid, 

See  Dismissal,  &c.  1. 
Exceptions. 
Injunction  Cause. 
Order,  5. 

Preliminary  Enquiry,  1,2. 
Setting  down  Demurrer. 
Stop  Order,  1,  2,  3. 
Traversing  Order. 

GRAFT. 

See  Renewal. 


HUSBAND  AND  WIFE. 

1.  A   deed   of  separation   between 

husband  and  wife,  containing  no 

covenant  on  the  part  of  a  trustee 
to  indemnify  the  husband,  or  other 


valuable  consideration,  is  not  on 
that  account  void.  Frampton  v. 
Frampion.  Page  287 

2.  On  the  separation  between  a  hus- 
band and  wife,  the  former,  by  deed 
made  between  himself^  his  wife, 
and  trustees,  assigned  the  divi- 
dends of  some  funds  standing  in 
the  names  of  trustees  to  other 
trustees'  for  the  benefit  of  the 
wife,  and  he  covenanted  that  she 
might  live  apart  from  him,  &c.; 
and  the  wife  agreed  to  accept 
the  provision  in  lieu  of  alimony, 
dower,  &c.;  and  to  exonerate  her 
husband  from  all  her  debts,  and 
to  forfeit  her  rights  under  the 
deed  if  she  violated  the  agree- 
ment. The  deed  contained  no 
covenant  on  the  part  of  the  trus- 
tees, and  was  supported  by  no 
further  consideration.  Held,  that 
the  deed  was  not  invalid,  and  that 
the  wife  was  entitled  to  the  pro- 
vision made  for  her  by  the  deed. 
Ibid. 

3.  A  married  woman  possessing  se- 
parate estate,  joined  her  husband 
in  an  annuity  deed,  purporting  to 
secure  the  annuity  on  her  sepa- 
rate estate.  The  husband  alone 
conveyed  the  separate  property, 
and  alone  covenanted.  The  wife 
entered  into  no  obligation,  and 
there  appeared  no  agreement  on 

'her  part  to  charge  her  separate 
estate.  Held,  that  her  separate 
estate  was  not  bound  by  the  deed. 

319 
See  Infant. 
Misjoinder. 

ILLEGAL 


TuUettw.  Armstrong. 
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ILLEGAL  CONTRACT. 

See  Clergyman. 

IMPLIED  CONTRACT. 
See  Script. 

IMPLIED  GIFr. 
See  PowER^  I. 

INCREASED  RENTS. 
See  Charity,  1.  3. 

INDEMNITY. 

See  Script. 

INFANT. 

An  infant  Jeme  covert  was,  by  her 
next  friend,  made  a  Co-plaintiff 
to  a  bill  against  her  husband  and 
others.  Held,  upon  her  coming 
of  age  and  disapproving  of  the 
suit,  that  she  was  entitled  to  have 
her  name  struck  out  of  the  record 
as  Co-plaintiff;  but  the  applica- 
cation  having  been  made  very 
soon  afler  her  attaining  twenty- 
one,  and  it  being  suggested,  that 
it  was  made  under  the  influence 
of  the  husband,  the  Court  post- 
poned making  the  order  for  a 
short  period,  and  ascertained  from 
the  lady  herself,  in  the  absence  of 
her  husband,  her  wishes  on  the 
subject.  Cooke  ▼.  Fryer,  Page  13 
See  Sale. 

INJUNCTION. 

1.  Injunction,  in  a  suit  for  specific 
performance,  to  restrain  a  vendor 
from  letting  or  selling  the  estate 
refused.     Turner  v.  Wight.       40 


2.  A  purchaser  under  the  Court,  not 
being  able  to  obtain  an  account 
book  delivered  over  to  him,  to 
which  he  was  entitled  under  his 
contract,  brought  an  action  of 
trover  against  some  parties  to  the 
cause.  He  was  restrained  by  in- 
junction.    Siubbs  V.  Sargon. 

Page  90 

3.  Wher^  a  Plaintiff,  upon  an  appli- 
cation for  an  ex  parte  injunction 
suppresses  material  facts,  the  in- 
junction will  be  dissolved  on  that 
ground  alone;  and  the  Plaintiff 
will  not  be  allowed,  on  a  mo- 
tion to  dissolve,  to  maintain  it  on 
the  merits  then  disclosed.  Hilton 
v.  Lord  Granville,  1 30 

4.  Where  the  rights  '  of  the  Plain- 
tiff and  the  Defendant  are  legal, 
the  Plaintiff,  in  asking  for  an  in- 
junction to  protect  him  from  a 
violation  of  his  alleged  legal  rights, 
ought  to  shew  that  the  right  has 
been  established,  or  that  having 
had  no  means  of  establishing  it, 
but  the  right  being  prima  facie 
well  founded,  the  interference  of 
this  Court  is  necessary,  to  prevent 
that  species  and  extent  of  mis- 
chief which  this  Court  calls  irre- 
mediable, before  the  right  can  be 
established  by  legal  proceeding. 
Ibid. 

5.  An  injunction  may  be  obtained 
before  appearance  upon*personal 
service  of  the  notice  of  motion ; 
but  a  receiver  cannot,  except 
leave  be  given  to  serve  the  notice 
personally.  Such  leave  will  not 
be  granted,  unless  it  appear  that 
the  Plaintiff  has  used  due  diligence 

to 


624 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


to  compel  an  appearance.  Rams" 
bottom  V.  Freeman.  Page  145 
6.  Where  an  answer  is  filed  afler 
notice  of  motion  for  a  special  in- 
junction, affidavits  subsequently 
filed  cannot  be  used  to  contradict 
the  answer.    Lhyd  v.  Jenkins. 

230 
?•  To  entitle  one  partner  to  an  order 
for  an  injunction  and  receiver^ 
against  his  co-partner,  he  must 
either  shew  a  dissolution,  or  facts 
which,  if  proved  at  the  hearing, 
would  entitle  him  to  a  decree  for 
a  dissolution.     Smith  v.  Jeyes. 

503 
8.  Affidavits  were  filed  in  support 
of  an  application  for  an  injunction 
to  restrain  the  roaster  and  part 
owner  of  a  ship  from  taking  pos- 
session of  goods  claimed  by  him 
as  his  private  property,  and  by 
the  other  partners  as  partnership 
property,  after  which  the  De- 
fendant put  in  his  answer,  and  se- 
veral affidavits  were  subsequently 
filed  on  both  sides.  Held,  under 
such  circumstances,  and  on  such 
an  application,  that  the  answer 
could  only  be  treated  as  an  affi- 
davit.    Gardner  v.  M^Cutcheon. 

534 

INJUNCTION  CAUSE, 

The  ternf*' injunction  causes,"  in  the 
fifth  order  of  April  1828,  means 
those  causes  only  in  which  the 
injunction  depends  on  the  excep- 
tions ;  and  not  causes  in  which  an 
injunction  is  prayed,  or  has  been 
dissolved.     Where,  therefore,  an 


injunction  had  been  obtained  and 
dissolved,  the  Plaintiff  cannot  refer 
the  exceptions  for  insufficiency 
until  the  expiration  of  eight  days. 
Parker  v.  Bult.  Page  895 


INQUISITION. 
S^e  Jurisdiction,  2. 

INSOLVENT. 

See  Fraudulent  Settlbment. 
Vendor  and  Purchaser,  1. 

INSOLVENT  DEBTORS'  ACT. 

The  forty.iSeventh  section  of  the  In- 
solvent Debtors'  Act  (1  &  2  Vict, 
c.  1 10.)  is  directory  only.  So  that 
although  the  assignee  does  not 
strictly  comply  with  the  manner, 
&c.  of  selling  real  estate,  as  di- 
rected by  the  creditors,  the  con- 
tract is  not  void.  Wright  v.  Maun- 
der. 512 

INTEREST. 

See  Breach  of  Trust,  2. 

Vendor  and  Purchaser,  5* 

INTERROGATORIES. 

1 .  On  the  examination  of  witnesses 
before  the  examiner,  new  inter- 
rogatories may  be,  from  time  to 
time,  exhibited,  for  the  examina- 
tion of  the  same  or  other  wit- 
nesses ;  but  secus  in  an  examina- 
tion before  commissioners,  except 
by  leave  of  the  Court.  King  of 
Hanover  v.  JVheatlej^.  78 

2.  An 
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2>  An  interrogatory  which  asks  a' 
witness,  whether  it  was  agreed  to 
the  effect  suggested  in  the  inter- 
rogatory, is  not  leading.    Lincoln 
V.  Wright.  Page  166 

See  Acquiescence. 


INTESTACY. 
See  Next  of  Kin,  1.  2,  S. 

m 

IRREGULARITY. 

L  It  is  not  irregular  to  intitule  an 
order  for  a  commission  to  examine 
witnesses,  or  the  commission  or 
the  return  thereof,  in  a  short 
form,  as  a  suit  in  which  "  A.  and 
others  are  Plaintiffe,"  and  "jB. 
and  others  Defendants,"  Lincoln 
V.  Wright.  166 

2.  An  order,  obtained  on  affidavit  of 
service,  discharged  with  costs,  on 
the  ground  of  a  misnomer  of  a 
party  in  the  affidavit.  Salomon  v. 
Stalman.  243 

3.  Liberty  to  amend  was  given  to 
the  Plaintiff,  on  the  terms  of 
his  doing  so  within  three  weeks. 
The  amendment  was  however 
made  afler  the  expiration  of  that 
time.  The  Court,  tliough  of  opi- 
nion that  leave  ought  to  have 
been  obtained  to  file  the  amended 
bill,  refused  to  direct  the  amended 
bill  to  be  taken  off  the  file,  on  the 
ground  of  the  conduct  of  the  De- 
fendant, who  had  promised  to 
draw  up  the  order,  but  had  neg- 
lected doing  so,  and  had  thereby 
created  the  delay.  Henley  v. 
Stone.  386 

Vol.  IV. 


4*.  A  party  consenting  to  the  alter- 
ation of  a  date  of  an  order  after  it 
had  been  served,  cannot  object 
that  the  order,  as  altered,  has  not 
been  served  on  him.  Stubbs  v. 
Sargon.  Page  400 

5.  An  answer  directed  to  be  taken 
off  the  file,  on  the  ground  of  the 
misnomer  of  the  next  friend  of  the 
infant  Plaintiff.      Fry  v.  MantelU 

485 

6.  A  reference  was  made  to  the 
Master  as  to  a  partnership  and  se* 
veral  other  matters,  and  the  par- 
ties were  to  produce  all  papers, 
&c.  relating  thereto ;  the  Defend- 
ant was  called  on  to  produce  the 
papers  relating  to  the  partnership, 
and  having  made  default,  the 
Master  certified  that  he  had  been 
summoned  to  produce  all  the 
papers  relating  to  the  matters  in 
question,  and  had  not  produced 
any.  The  certificate  was  ordered 
to  be  taken  off  the  file  for  irregu- 
larity, and  a  four^day  order  found- 
ed thereon  discharged.  Stubbs  v. 
MolineiLX.  545 

^S*^  Acquiescence. 
Amendment,  2. 
Examination  of  Defend- 
ant. 
Motion. 
Next  Friend. 
Order,  1.2.3. 
Order  of  Course,  1. 2. 
Patent. 
Waiver. 

ISSUE. 
Form  of  issue  for  trying  the  validity 
of  deeds,  executed  by  a  party 

T  i  found 
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found  by  inquisition  to  ha^e  been 
a  lunatic  from  a  time  anterior  to 
the  execution  of  the  deeds.  FraiUc 
V.  Maininaring.  Page  37 


JOINT  TENANT. 
See  Legacy. 

Next  of  KiN|  S. 

JUDGMENT. 
After  Verdict  and  before  Judgment 
had  been  entered  up  the  Defend- 
ant sold  his  Leaseholds  by  auction. 
Held  that  under  the  1  &  2  Vict. 
c.  110.,  the  Plaintiff  could  not  levy 
execution  on  the  purchase  money. 
Broton  v.  PerrotL  585 

JURISDICTION. 

1.  Bill  by  a  corporation,  to  have  a 
lease  of  the  corporation  property 
delivered  up,  as  void  under  the 
Municipal  Corporation  Act  (5  & 
6  TV,  4.  c.  76*)  dismissed  with 
costs,  on  the  ground  that  the  ob- 
jection was  legal,  and  that  the 
question  of  its  validity  ought  to 
be  first  determined  at  law.  The 
Corporation  of  Arundel  v.  Holmes. 

325 

2.  Cross  bill  by  the  lessee  to  have 
an  .  inquisition  finding  the  lease 
collusive  quashed,  and  delivered 
up  to  be  cancelled,  as  being  irre- 
gular and  fraudulent,  dismissed 
with  costs,  on  the  ground  of  want 
of  jurisdiction.     Ibid. 

See  Amendment,  1. 
Contempt,  S. 
Damages. 

Enlarging  Publication. 
Injunction,  2. 


JURISDICTION  OF  MASTER. 

Cases  stated,  which  though  they 
come  within  the  letter  of  the  3d 
Se  4th  W.  c.  94.  s.  13.,  yet  the  ap- 
plications ought  to  be  made  to  the 
Court  in  the  first  instance,  and  not 
to  the  Master.  Strickland  v^Sirick' 
land.  Page  146 

See  Amendment,  1. 

Enlarging  Publication. 


LAPSE. 

Where  a  gift  of  a  portion  of  a  residue 
failS)  it  belongs  to  the  next  of  kin, 
and  not  to  the  other  residuary  le- 
gatees. Thus,  where  a  testatrix 
gave  one  third  of  the  residue  to  A.f 
and  another  one 'third  to  J?.,  and 
as  to  the  other  one  third  thereof, 
ga^e  500/.  to  C,  and  the  remain- 
der thereof  to  D.,  and  C.  died  in 
the  lifetime  of  the  testatrix,  it  was 
held  that  the  SOOL  belonged  to  the 
next  of  kin,  as  undisposed  of. 
Lioyd  V.  Uoyd.  231 

See  NteT  OF  Kin,  1,  2. 

LEASE. 

See  Charity,  8. 
Jurisdiction,  1. 
Lessor  and  Lessee,  1,  2. 
Renewal. 
Renewal  Fines,  1,  2. 

LEGACY. 

Bequest  of  1200/*  to  A.  and  B. 
upon  trust,  to  appropriate  and  ap- 
ply, in  two  equal  parts  or  shares 
to  be  divided,  to  and  for  the  be- 
nefit of  all  their  children  respect- 
ively.    Held  on  the  context  to 

give 
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give  legacies  of  600^  to  each  fa- 
mily  severally.  Overton  v.  Ban- 
ister. Page  205 

See  Bequest  and  Will,  and  the 
References  therein. 

LESSOR  AND  LESSEE. 

1.  Liability  of  an  equitable  assignee 
of  leaseholds,  in  possession,  to  the 
covenants  in  the  lease.  Sanders  v. 
Benson.  350 

2.  The  liability  of  an  equitable  as- 
signee of  leaseholds  is  that  of 
simple  contract,  and  the  Statute 
of  Limitations  limits  his  liability 
to  six  years  after  the  cause  of 
suit.    Ibid. 

LIFE  ESTATE. 
See  Partition,  1 . 

LOST  BILL. 

Bill  by  indorsee  against  the  acceptor 
of  a  bill  alleged  to  have  been  mis- 
laid, lost,  or  accidentally  destroy- 
ed, for  payment  or  an  indemnity^ 
dismissed  with  costs,  the  loss, 
&c.  not  being  sufficiently  proved. 
CockeU  v.  Bridgeman.  499 

See  Evidence,  2. 

LUNACY. 

See  Costs,  2. 
Issue. 


MASTER  IN  ORDINARY. 

See  Amendment,  1. 

Enlarging  Publication. 
Jurisdiction  of  Master. 


MASTER  OF  HOSPITAL. 
See  Charitt,  10. 

MASTER  OF  SHIP. 
See  Ship,  I,  2. 

MASTER'S  CERTinCATE. 

See  Irregularity,  6. 

Reference  for  Insuffi- 
ciency. 
Taxation,  1,  2,  3,  4.  7. 

MERGER  OF  CHARGE. 

An  estate  subject  .to  two  charges, 
was  devised  to  the  party  entitled 
to  the  first  charge;  and  by  the 
settlement  made  on  her  marriage, 
to  which  the  second  incumbrancer 
was  no  party,  it  was  agreed  that 
the  charge  should  not  be  raised, 
and  the  estate  was  thereby  settled. 
Held,  that  the  first  charge  could 
not  be  set  up  against  the  second 
incumbrancer.     Farrov)  v.  Rees. 

Page  18 

MINES. 
See  Copyhold. 

MISJOINDER. 

A  suit  was  instituted  by  a  husband 
and  wife,  and  a  decree  made 
therein.  It  afterwards  appeared 
that  the  property  in  question  was 
limited  to  the  wife's  separate  use. 
Held,  upon  a  petition  of  the  wife 
by  a  next  friend,  that  the  ob- 
jection of  misjoinder  could  not  be 
then  taken  advantage  of  by  a  re- 
spondent who  was  not  an  account- 
ing party.  Warren  v.  Buck.  95 
Tt9,  MIS 
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MISNOMER. 
See  Irreoularitti  1,  2. 5. 
Waiver. 

MONEY. 

1.  Stock,  held,  upon  the  context  of 
a  will,  not  to  pass  by  the  word 
"  money."  —  WiUis  v.  Plaskett. 

Page  208 

2.  A  testatrix  first  directed  her  fu- 
neral expenses  to  be  paid,  and  she 
gave  the  remiunder  of  her  monies 
to  J?.,  and  her  wearing  apparel, 
trinkets,  and  all  other  property, 
whatsoever,  and  wheresoever,  to 
C.  Held,  that  money  in  the  funds 
did  not  pass  to  B.    Ibid, 

MORTGAGE. 

Decree  against  a  mortgagee  in  pos- , 
session,  with  costs;  a  tender  hav- 
ing been  made  before  suit,  and  it 
having  been  found,  upon  taking 
the  accounts  with  annual  rests, 
(which  was  the  point  in  the  cause), 
that  nothing  was,  at  that  time, 
[  due  to  the  mortgagee.  Wilson  v. 
Guer.  214 

See  Conditional  Sale. 

Foreclosure. 

Merger  of  Charge. 

Sale. 

Title  Deeds. 

Voluntary  Settlement. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Foreclosure. 
Sale. 

Production  of  Documents, 
1,  2,  S. 


MORTMAIN. 

1.  The  Court  will  not  marshall  assets 
for  the  purpose  of  giving  effect  to 
charity  legacies.  The  PhUan- 
thro/pic  Society  y*  Kemp.  Page  581 

2.  A  testatrix  bequeathed  legacies 
to  charities  and  to  individuals, 
and  she  directed  her  charity  l^a- 
cies  to  be  paid  *'  out  of  her  ready 
money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  per- 
sonal chattels  and  effects,  and  not 
from  the  proceeds  or  by  sale  of 
her  leasehold  or  real  estates ;"  and 
she  charged  her  leasehold  estates, 
in  addition,  with  the  payment  of 
her  debts,  funeral  and  testa- 
mentary expenses,  and  legacies 
not  given  to  charities.  The  pure 
personalty  was  insufficient  to  pay 
the  debts,  &c.,  and  all  the  legacies. 
Held,  that  the  charity  legacies 
failed  in  the  proportion  of  the 
mixed  personalty  to  the  pure  per- 
sonalty.    Ibid. 

MOTION. 

A  party  obtained  an  order  on  mo- 
tion,  the  other  side  not  appearing, 
but  the  service  of  the  notice  of 
motion,  though  regular,  was  sup- 
ported by  an  imperfect  affidavit. 
Held,  that  he  could  not  subse- 
quently verify  the  service,  and 
that  a  new  notice  of  motion  must 
be  given.     Barton  v.  Chambers. 

547 

MUNICIPAL  CORPORATION 

ACT. 

<Stftf  Jurisdiction,  1. 
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NEXT  FRIEND, 
Pending  the  examination  of  wit* 
nessesy  a  new  next  friend  of  the 
infant  Plaintiff  was  appointed. 
Held,  that  it  was  not  necessary  to 
notice  the  alteration  in  the  pro- 
ceedings under  the  commission. 
Lincoln  v.  Wright.  Page  166 

See  Infant. 

NEXT  OF  KIN. 

1.  Where  there  is  no  gift  of  the  un. 
disposed  of  residue,  a  testator 
cannot,  by  Negative  words,  ex- 
clude one  of  his  next  of  kin  from 
participating  in  it.  Johnson  v. 
Johnson.  318 

2.  A  testator,  by  his  will,  cut  off  his 
widow  from  any  part  of  his  pro- 
perty, and  directed  she  should  not 
receive  any  benefit  therefrom,  but 
he  made  no  disposition  of  his  pro- 
perty*  Held,  that  she  was  never- 
theless entitled  to  her  share  of  the 
undisposed  of  residue.     Ibid. 

3.  By  the  settlement  made  on  the 
marriage  of  E.M.y  the  ultimate 
limitation  of  personal  property 
was>  "  to  such  person  or  persons 
as  at  the  time  of  the  death  of 
E.  M.  should  be  Her  next  of  kin.*' 
E.  M.  died  leaving  a  father, 
mother,  and  a  child.  Held,  that, 
under  this  limitation,  the  father, 
mother,  and  child  took  as  her 
next  of  kin  in  joint  tenancy. 
WUhy  V.  Mangles.  358 

See  Lapse. 

NOTICE. 

A  general  recital  in  a  deed,  that 
there  were  mortgages  on  the  es- 


tate, held  to  affect  parties  claiming 
under  the  deed  with  notice  of  a 
mortgage  not  specified  therein. 
Farroftn  ▼.  Rees.  Page  18 

See  Consignor. 

NOTICE  OF  MOTION. 
See  Motion. 
Paufbr,  2. 


ORDER. 

1.  Order  held  irregular,  first,  on  the 
ground  of  its  having  been  made 
and  passed  without  due  notice  to 
the  other  parties  to  the  cause; 
and^  secondly,  as  not  specifying 
the  evidence  on  which  it  was 
grounded.  Stvbbs  v.  Sargon.     90 

2.  A  party  who  has  served  and  pro- 
ceeded on  an  irregular]  order  of 
course  is  not  at  liberty  to  abandon 
it,  upon  tender  to  his  adversary  of 
the  costs.  The  order  must  be 
considered  as  a  valid  and  subsist- 
ing order,  until  it  is  disposed  of  in 
some  regular  course,  and  when 
costs  are  due  to  a  party,  the 
amount  must  be  ascertained  in  a 
regular  course.    Pearce  v.  Crray. 

127 
S.  Where  an  irregular   order  has 
been    obtained,    no    subsequent 
order  to  the  same  effect  can  be 
i  had  until  the  former  has  been  dis- 
charged.   Ibid. 
4.  An  order,  giving  costs  to  the  De- 
fendant, and  liberty  to  amend  to 
the  Plaintiff,  though  bespoken  and 
paid  for  by  the  Defendant,  may 
nevertheless  be  obtained  by  the 
Plaintiff.    Henlei^  v.  Stone.     386 
TtS  6.Pr 
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5.  Proper  form  of  order  on  obtain- 
ing further  time  to  answeri  on 
condition  of  a  Serjeant-at-arms, 
under  the  ^Ist  Order  (18S3). 
Herdei/  v.  Sione.  Page  392 

See  General  Orders,  1 .  2* 
Irregularity,  1. 4. 
Order  of  Course,  1,  2. 

ORDER  OF  COURSE. 

1  •  Where  an  application  is  made  at 
the  Rolls  to  discharge  an  order  of 
course,  obtained  in  a  Vice-Chan- 
cellor's cause*  the  Court  can  only 
consider  the  regularity  of  the 
order  as  an  order  of  course,  and 
will  not  enter  into  the  merits. 
Brooks  V.  Purton.  494 

2.  The  rule  is  general,  that  the 
Court  will  not,  on  an  application 
to  discharge  an  order  of  course, 
for  irregularity,  sustain  it  as  an 
order  obtained  adversely  on  me- 
rits.    Ibid. 


PARENT  AND  CHILD. 

See  Next  of  Kin,  S. 

PARTIES. 

1.  It  is  a  general  rule,  that  a  person 
having  a  claim  on  the  assets  of  a 
testator,  cannot  in  suing  the  ex- 
ecutor make  a  debtor  to  the 
estate  a  party  to  the  suit ;  but  the 
rule  admits  of  exceptions.  Lati' 
caster  v.  Evors*  158 

2.  Case  in  which  a  creditor  of  a 
testatrix  was  allowed  to  sue  the 
executors  and  persons  claiming  a 
fund  standing  in  Court,  on  which 
the  estate  of  the  testatrix  had  an 


equitable  demand,  for  the  pur- 
pose of  obtiuning  payment  there- 
out, the  executors  having  refused 
to  take  proceedings  for  establish- 
ing  the  demand.    RitL 

3.  A  husband  and  wife  joined  in  a 
mortgage  of  their  respective  es- 
tates, which  were  already  encum- 
bered, for  the  payment  of  debts 
of  the  husband.  iThe  estates  were 
realized  in  two  different  suits ;  and 
the  incumbrances  pud.  The  hus- 
band's debt  was,  however,  paid 
out  of  the  wife's  estate,  which  it 
exhausted ;  but  there  was  a  sur- 
plus of  the  husband's  estate  in 
court.  The  husband  and  wife 
were  both  dead,  and  the  only 
claims  upon  her  estate  were  those 
of  a  mortgagee  and  a  judgment 
creditor;  and  her  only  assets  were 
such  as  might  be  realized  from 
her  equity  against  her  husband's 
estate,  for  which  her  executors 
refused  to  sue.  Held,  that  the 
judgment  creditor  might  maintain 
a  suit,  against  the  wife's  executors, 
the  mortgagee,  and  a  party  claim- 
ing the  fund  in  Court  under  the 
husband,  for  payment  of  the  wife's 
two  debts  out  of  that  fund.    Ibid* 

4.  A  testator  bequeathed  to  A.  a 
legacy  in  trust  for  B.  for  life, 
with  remainder  for  her  children. 
A,  and  the  three  other  executors 
transferred  the  legacy  into  the 
names  of  A.  and  B-;  and  B>9 
having  survived  A,f  sold  it,  and 
applied  it  to  her  own  use.  After 
Bn*B  death,  her  child  filed  a  bill 
against  the  representatives  of  A, 
alone,  to  make  them  responsible 
for  the  breach  of  trust:    Held, 

that 
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that  the  other  executors  and  the 
representatives  of  B.  were  ne« 
cessary  parties.     Perry  t.  Knott. 

Page  179 

5.  Where  a  class  of  persons  entitled 
is  numerous^  it  is  a  question  of 
convenience  whether  the  Court 
will  require  them  all  to  he  made 
parties.   Harvey  v.  Harvey.    215 

6.  One  of  a  numerous  class  of 
residuary  legatees  permitted  to 
sue  on  behalf,  &c,  in  the  absence 
of  the  greater  portion  of  them. 
Ibid. 

?•  A  clear  ascertained  fund  was  re- 
mitted from  abroad  by  an  executor 
to  a  person  in  England^  to  dis- 
tribute between  the  legatees.  The 
Court  determined  the  rights  of 
the  legatees,  without  having  a 
legal  personal  representative  be- 
fore the  Court,  the  consignee 
being  a  party  to  the  suit.  Arthur 
V.  Hughes.  506 

See  Payment 'INTO  Court,  1. 

PARTITION- 

1.  A  party  having  a  life  estate  de- 
terminable on  his  marriage,  in  one 
fifth  of  an  estate,  is  entitled  to  a 
decree  for  partition.  Hobson  v. 
Sherwood.  184 

2.  Where,  in  a  suit  for  partition,  the 
Defendants  are  desirous  that  there 
shall  be  no  partition  of  their  se- 
veral shares,  the  partition  may  be 
confined  to  the  aliquot  share  of 
the  Plaintiff.    Ibid. 

PARTNER. 
1 .  Where  a  partner  does  acts  incon- 
sistent with  the  duty  of  a  partner, 


and  of  a  nature  to  destroy  the 
mutual  confidence  which  ought  to 
subsist  between  partners,and  makes 
it  impossible  that  the  business  can 
be  conducted  in  partnership  with 
benefit  to  either  party,  the  Court 
will  decree  a  dissolution  before 
the  expiration  of  the  term  for 
which  the  partnership  was  entered 
into.     Smith  v.  Jeyes.     Page  508 

2  The  transactions  of  partners  with 
each  other  cannot  be  considered 
merely  with  reference  to  the  ex- 
press contract  between  them.  The 
duties  and  obligations  arising  from 
the  relation  between  the  parties 
are  regulated  by  the  express  con- 
tract between  them,  so  far  as  the 
express  contract  extends  and  con- 
tinues in  force ;  but  if  the  express 
contract,  or  so  much  of  it  as  con- 
tinues in  force,  does  not  reach  to 
all  those  duties  and  obligations, 
they  are  implied  and  enforced  by 
the  law  ;  and  it  is  often  matter  to 
be  collected  and  inferred  from  the 
conduct  and  practice  of  the  par- 
ties, whether  they  have  held  them- 
selves, or  ought  or  ought  not 
to  be  held,  bound  by  the  parti- 
cular provisions  contained  in  their 
express  agreement.    Ibid. 

3.  When  it  is  insisted  that  the  con- 
duct  of  one  partner  entitles  the 
other  to  a  dissolution,  the  Court 
must  consider,  not  merely  the  spe- 
cific terms  of  the  express  contract, 
but  also  the  duties  and  obligations 
which  are  implied  in  every  part- 
nership contract.    Ibid. 

See  Injunction,  7. 
Receiver,  2. 

Tt  ♦        PATENT 
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PATENT. 

Jurisdiction  and  practice  in  correct- 
ing clerical  errors  in  letters  patent ; 
the  proceedings  in  obtaining  them, 
and  in  the  enrolment.  In  re 
NickeFs  Patent.  Page  563 

PAUPER. 

1.  The  Court  cannot,  under  1  W.  4. 
c.  36.,  assign  counsel  or  solicitors 
to  pauper  defendants  on  the  ap- 
plication of  the  plaintiff.  Garrod 
y.  Holden.  245 

2.  A  pauper's  notice  of  motion  should 
be  signed  by  his  clerk  in  Court. 
Periy  y.  Walker.  452 

PAYMENT. 

When  a  legacy  is  directed  to  accu- 
mulate for  a  certain  period;  or 
where  the  payment  is  postponed, 
the  legatee,  if  he  have  an  absolute 
indefeasible  interest,  is  not  bound 
to  wait  until  the  expiration  of  that 
period,  but  may  require  payment 
the  moment  he  is  competent  to 
give  a  valid  discharge.  Saunders 
y.  Vautier.  115 

PAYMENT  INTO  COURT. 

1.  On  an  application  for  payment  of 
money  into  Court,  it  was  objected 
that  persons  having  an  interest 
were  not  before  the  Court.  The 
order  was  made,  on  the  under- 
taking of  the  Plaintiff  to  make 
them  parties.  Wkitmarsh  v.  Ro^ 
bertson.  26 

2.  An  order,  on  motion,  for  payment 


into  Court  by  a  trustee  of  trust 
funds  admitted  to  have  been  sold 
out  under  a  power  of  attorney 
executed  by  him,  refused,  on  the 
ground  that  there  was  not  a  suffi- 
cient admission  of  the  misappli- 
cation, and  the  trustees  being  au- 
thorised to  vary  the  investments. 
Meyer  v.  Montriou.        Page  343 

3.  In  a  suit  against  trustees  for  a 
breach  of  trust,  one  of  them  ad- 
mitted that  the  funds  had  been 
sold  out,  by  means  of  a  power  of 
attorney  executed  by  him  for  the 
purpose,  as  he  stated,  of  in  vesting  it 
on  more  advantageous  securities ; 
but  he  stated  he  was  not  concerned 
in  the  receipt  of  the  produce,  but 
he  had  been  informed  that  it  had 
been  received  by  his  co-trustee, 
or  by  J.  M.  by  his  permission. 
The  settlement  contained  a  power 
to  vary  the  investments.  Held, 
that  there  was  not,  on  the  answer, 
a  sufficient  admission  to  justify  an 
interlocutory  order  on  this  trustee 
for  payment  of  the  money  into 
Court.    Ibid. 

4.  The  right  of  the  Plaintiff  to  have 
money  in  the  Defendant's  hands 
paid  into  Court,  must  proceed  on 
admissions  in  the  answer,  made  in 
reference  to  an  equity  raised  by 
the  bill,  and  not  in  reference  to 
an  independent  equity  stated  only 
in  the  answer,  Proudfoot  v. 
Hume.  476 

5.  Administrator  ordered  on  motion 
to  transfer  a  sum  of  consols  into 
Court,  upon  admission  in  his  ex- 
amination before  the  Master  that 
he  had  possessed  it,  and  sold  it 

out 
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out  afler  the  bill  had  been  filed, 
and  invested  it  in  other  securities, 
which  he  did  not  specify.  Hinde 
V.  Blake.  Page  597 

See  Solicitor  and  Agent,  1. 


tr 


**  PER  CAPITA. 

A  testatrix  directed  her  trustees  to 
divide  the  rents  &c.  of  her  real 
estate  equally  between  A,^  B.y  C, 
and  D*  the  widow  of  E.^  until  Ks 
children  attained  twenty-one ;  and 
upon  their  attaining  twenty-one, 
the  trustees  were  to  sell  and  di- 
vide the  produce  between  A.^  B.y 
C.,  and  the  children  of  £.,  "  in 
equal  shares  and  proportions  as 
tenants  in  common ;"   but  if  D. 
married,  her  part  of  the  income 
was  to  be  applied  to  the  main- 
tenance of  E\  children ;  and  she 
gave  the  residue  of  her  real  and 
personal  estate  ^'  equally  between 
A>f  B,f  C,  and  the   children  of 
E.    who     attained    twenty-one/' 
There  were  four  children  of  E. 
who  attained  twenty-K)ne.    Held, 
that  they  did  not  take  the  property 
per  capita  with  A.  ,P.,  and  C,  but 
one  fourth  only  between  them. 
Breit  v.  Horion.  239 


PETITION. 

1.  Mode  in  which  a  petition  presented 
under  an  act  of  parliament,  by 
which  the  Court  derives  its  juris- 
diction, ought  to  be  intituled.   In 

re  Lata.  509 

^*  A  petition  under  1  IV.  4.  c.  60. 

to  obtain  a  transfer  of  trust  stock 


from  the  names  of  the  surviving 
trustees  into  the  joint  names  of 
such  trustees  and  of  a  new  trus- 
tee duly  appointed,  is  properly 
presented  by  such  new  trustee. 
Ibid. 

See  Charity,  4. 

PLEA. 

1.  A  plea  for  want  of  parties,  to  a 
bill  in  respect  of  a  legacy  given 
to  a  class  of  children  to  vest  at 
twenty-one  or  marriage,  objected, 
that  the  representative  of  A.B.f  a 
deceased  child  of  that  class,  had 
not  been  made  a  party,  but  it  did 
not  shew  that  A.  B.  had  attained 
a  vested  interest.  The  plea  was 
overruled  as  informal.  Overton  v. 
Banister.  Page  205 

2.  A  plea,  that  A.  J?.,  an  equitable 
mortgagee  by  deposit  of  title 
deeds,  was  not  a  party,  overruled, 
the  bill  alleging  that  the  deeds 
were  in  the  Defendant's  posses- 
sion, but  the  plea,  though  alleging 
a  deposit  generally,  not  stating 
distinctly  that  they  were  deposited 
with  A.  B.f  or  that  they  still  re- 
mained in  his  hands.  Henley  v. 
Stone.  389 

3.  Plea  on  information  and  belief  of 
Plaintiff's  bankruptcy.  Held  re- 
gular.    Kirkman  v.  Andretot.  55^ 

4.  Leave  given  to  file  a  double  plea 
to  an  ejectment  bill;  viz.,  not  heir, 
and,  secondly,  the  Statute  of  Li- 
mitations.   Bampton  v.  BirchalL 

55S 

5.  A  second  plea  for  want  of  par- 
ties is  valid  where  the  objection  is 
first  introduced  by  an  intermediate 

amend* 
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amendment  of  the  bill.     Henley 
V.  Stone  Page  389 

See  Costs,  8. 

PLEADING.     • 

In  a  bill  for  an  account,  the  Plain- 
tiff, in  general  terms,  charged  er- 
rors in  the  accounts  between  him 
and  the  Defendant;  and  stated, 
that  they  appeared  in  a  certain 
report  of  an  accountant ;  but  the 
bill  did  not  state  the  report,  or 
specifically  point  out  the  errors. 
Held  that  the  Plaintiff  could  not, 
on  this  record,  give  evidence  of 
the  report,  or  of  such  errors ;  and 
that,  notwithstanding  the  De- 
fendant had  stated  the  report  in 
his  cross  bill,  and  had  explained 
some  of  the  errors.  Shepherd  v. 
Morris.  252 

See  Account. 

Misjoinder. 

Parties,  passim. 

Payment  into  Court,  4. 

Plea,  passim. 

Preliminary  Enquiry,  2. 

Sufficiency. 

PORTIONS. 

1.  Portions  for  children^  held  raisable 
during  the  life  of  a  tenant  for  life, 
out  of  a  reversionary  term.  Michell 
V.  Michell.  549 

2.  The  costs  of  raising  portions  is 
payable  out  of  the  estate,  and  not 
out  of  the  portions.    Ibid. 


POWER. 

1.  Bequest  to  trustees,  to  pay  the 
dividends  to  A.  and  B.  his  wife 


during  their  lives,  and  the  life  of 
the  survivor;  and  after  their  de- 
cease, in  trust  to  transfer  and  pay 
over  unto  their  children,  in  such 
shares  and  proportions  as  the  sur- 
vivor of  A.  and  B.  should  by  will 
appoint  At  the  death  of  the 
testator  there  were  three  children. 
A.f  who  survived  B.y  appointed 
the  whole  fund  to  an  only  sur- 
viving child.  Held,  that  there 
was  a  gift  to  children  subject  to 
the  power,  but  that  the  objects  of 
the  power  and  of  the  gift  were 
the  children  living  at  the  death  of 
the  surviving  parent,  and  there- 
fore that  the  representative  of  a 
child  who  died  in  the  life  of  A.^ 
had  no  interest  in  the  fund. 
Woodcock  V.  Renneck.  Page  190 
2.  Leaseholds  were  settled  on  A.  B. 
for  life,  with  remainder  to  his  wife 
for  life,  with  remainder  to  such 
child  or  children  as  he  should  ap- 
point, and  in  default  amongst 
them  equally.  A.  B.  renewed  the 
leases  in  his  own  name,  and  by  his 
will  confirmed  the  settlement*  and 
gave  all  "  his  freeholds  and  lease- 
holds "  to  his  son,  and  a  legacy  to 
his  daughter ;  he  died,  having 
other  leaseholds  besides  those 
settled.  Held,  that  the  will  was 
not  an  execution  of  the  power; 
and,  secondly,  that  the  daughter 
was  not  to  be  put  to  her  election. 
Tanner  v.  Elvoorthy.  487 

POWER  OF  SALE. 

L  A  testator  devised  his  real  and 
personal  estate  to  his  wife  *'  abso- 
lutely 
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lutely,  and  at  her  own  disposal, 
for  the  maintenance  of  herself  and 
bringing  up  of  his  children.*'  Held, 
that  she  could  sell  the  real  estate. 
Wood  V.  Richardson.  Page  174 
2.  Testator  devised  his  real  estate  to 
his  wife,  **  for  her  own  sole  and 
separate  use,  to  dispose  of  as  she 
should  think  proper,"  and  out  of 
his  real  and  personal  estate  to 
provide  for  his  children  in  such 
manner  as  to  her  should  seem 
meet/'  Held,  that  the  widow  had 
power  to  sell  the  real  estate. 
PraU  V.  Church.  177 


PRACTICE. 

1.  Motion  by  purchaser  under  the 
Court,  for  a  reference  to  inquire 
whetlier  it  would  benefit  the  par- 
ties that  the  contract  should  be 
rescinded,  on  the  ground  that  the 
executor  had  stated  he  was  unable 
to  comply  with  the  conditions. 
Held,  irregular.  Stubbs  v.  Sargon. 

90 

2.  All  persons  interested  in  the 
Master's  report  are  entitled  to  be 
heard  in  support  of  it,  but  none 
but  the  excepting  party  can  be 
heard  against  it.    Bonser  v.  Cox. 

879 
See  Acquiescence. 
Amendment,  1,  2. 
Attorney-General,  1 , 2. 
Charity,  4. 
Contempt,  passim. 
CosTSf  passim. 
Counsel's  Fees. 
Crepitors'  Suit,  2. 
Depositions. 


Dismissal     for     want     of 
Prosecution,  1,  2. 

Election,  1,  2. 

Enlarging  Publication. 

Enquiry. 

Evidence,  1. 

Examination  of  Defendant 
as  Witness.   . 

Exceptions. 

Foreclosure. 

General  Orders,  1. 2. 

Infant. 

Injunction,  passim. 

Injunction  Cause. 

Interrogatories,  1,  2. 

Irregularity,  passim. 

Misjoinder. 

Motion. 

Next  Friend. 

Order,  passim. 

Order  of  Course,  passim. 

Patent. 

Pauper,  1,  2. 

Payment. 

Payment   into   Court,  pas- 
sim. 

Petition,  passim. 

Plea,  4,  5. 

Preliminary  Enquiry,  1,  2. 

Production   of  Documents, 
passim. 

Receiver,  1. 

Reference    for     Insuffici- 
ency. 

Replication. 

Setting  down  Demurrer. 

Severance  of  Defences. 

Solicitor  and  Agent,  1,  2. 

Solicitor  and  Client,  1,  2. 

Stop  Order,  1,  2,  S. 

Subpcena. 

Sufficiency. 

Taxation 
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TAXATiOKy  passim. 

Traversing  Ordbr. 

Waiver. 

Will,  1,  2,  S,  4,  5. 

Witness,  1,  2. 

PRELIMINARY  ENQUIRY- 

1.  Bill  by  assignee  of  a  trust  fund  to 
obtain  payment.  The  trustees 
having  stated  they  were  ignorant 
as  to  the  execution  of  the  assign- 
ment the  Plaintiff  moved,  under 
the  5th  General  Order,  9th  May 
I8S9|  for  a  preliminary  enquiry  as 
to  that  fact.  Held,  that  the  case 
was  not  within  the  Order.  F'rost 
V.  Hamilton.  Page  33 

2.  Preliminary  enquiries  had  been 
directed  under  the  General  Order 
of  the  9th  of  May  1839 ;  the  sole 
Plaintiff  died  before  the  report, 
and  before  decree.  Held,  that  a 
Defendant  might  file  a  supple- 
mental bill  to  have  the  benefit  of 
these  enquiries.  Upjohn  v.  Up- 
john. 246 

PRINCIPAL  AND  AGENT. 
See  Consignor. 

PRINCIPAL  AND  SURETY. 

1.  j4.  agreed  to  become  a  surety  for 

B.  in  a  joint  and  several  bond  to  C, 
and  B,  was  to  give  a  counter  bond 
of  indemnity  to  A*    The  bond  to 

C.  was  executed  by  A.  only ;  but 
B.  executed  the  counter  bond  to 
A.  Held,  that  ^.,  the  surety, 
was  released.     Bonser  v.   Cox. 

S79 


2.  A.  gave  to  C.  a  promissory 
note,  as  surety  for  B.,  upon  an 
agreement  that  C.  should  advance 
the  amount  to  B.  by  draf^  at 
three  months'  date.  C*  made  the 
advance  immediately  to  B.^  and 
not  by  draft  at  three  months. 
Held,  that  the  surety  was  re- 
leased. Ibid. 


PRIORITY. 

See  Merger  of  Charge. 
Title  Deeds. 


PRISONER. 

See  Contempt,  2.  4. 


PRODUCTION  OF  DOCU- 
MENTS. 

1.  A  bill  of  discovery  was  filed  by  the 
assignee  of  the  lessor  against  the 
assignee  of  the  lessee  in  aid  of  an 
action  at  law  on  the  covenants  in 
the  lease.  The  latter  had  the 
lease  and  assignment  in  his  pos- 
session, but  stated  that  he  held 
the  property  by  way  of  security, 
and  he  objected  to  produce  them 
in  the  absence  of  the  party  en- 
titled to  the  equity  of  redemption. 
Held,  that  he  was  bound  to  pro- 
duce them  for  the  Plaintiff's  in- 
spection.  Balls  V.  Margrave. 

Page  119 

2.  The  Plaintiff  was  entitled  to  a 
legacy  which  the  testator  had 
charged  on  his  estates,  not  in  set- 
tlement.   The  Defendant  stated, 

that 
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that  the  testator  was  tenant  in 
tail  of  part  of  the  estate,  but  did 
not  specify  it;  and  he  admitted 
the  possession  of  a  copy  of  a  deed 
creating  the  entail,  but  he  stated 
it  did  not  make  out  the  Plaintiff's 
case.  Held,  he  was  bound  to 
produce  it  for  the  Plaintiff's  in« 
spection,  as  tending  to  show  what 
estates  were  in  settlement.  Hercy 
V.  Ferrers.  Page  97 

3.  The  Defendant,  being  entitled  to 
an  estate,  subject  to  a  charge 
thereon  belonging  to  the  Plaintiff, 
mortgaged  it,  and  delivered  the 
title  deeds  to  the  mortgagees,  but 
he  retained  copies.  Held,  that 
he  was  bound  to  produce  the 
copies,  though  the  mortgagees 
were  not  parties  to  the  suit. 
Ibid. 

4.  A  Defendant  had  been  ordered 
by  the  Vice-chancellor  in  another 
suit  to  give  inspection  of  docu- 
ments. The  order  had  been  made 
two  years,  but  had  not  been  acted 
on.  Held,  that  this  did  not  pre- 
vent an  order  for  production  in 
the.  present  suit.  Bourne  v.  Mole* 

417 

5.  A  Defendant  by  his  answer  ad- 
mitted that  he  had  in  his  pos- 
session "divers  books  of  account." 
Held,  that  the  particulars  were 
not  sufficiently  specified  to  enable 
the  Court  to  make  an  order  for 
their  production*  Inman  v.  Whit- 
ley. 548 

6.  The  Court  cannot,  at  the  instance 
of  the  Defendant,  order  a  Plaintiff 
to  produce  for  the  Defendant's 
inspection  documents  stated  in  his 


bill,  to  be  in  the  Plaintiff's  pos- 
session.    Taylor  V.  Heming. 

Page  235 

7.  Where  a  Plaintiff  by  his  bill 
states  documents  to  be  in  his  pos- 
session, and  it  is  necessary  for  the 
Defendant  to  see  them,  in  order 
to  put  in  his  answer,  the  Court, 
though  it  cannot  compel  their 
production,  will  extend  the  time 
for  answering,  until  after  the  Plain- 
tiff has  produced  them.  The  fact 
of  the  documents  being  in  the 
Plaintiff's  possession,  must  how- 
ever appear  upon  the  record.  Ibid. 

8.  The  decision  in  The  Princess  of 
Wales  V.  The  Earl  of  Liverpool 
( 1.  Sxaan  114.)  approved  of.  Ibid, 

PURCHASE  MONEY. 
See  Vendor  and  Purchaser,  2. 


RAILWAY. 
See  Script. 

RECEIVER. 

1.  A  receiver  appointed  for  the 
benefit  of  two  infant  tenants  in 
common,  not  discharged  on  one 
coming  of  age.     Smith  v.  Lyster. 

227 

2.  A  receiver  of  a  partnership  grant- 
ed in  a  case  where  na  misconduct 
in  management  was  alleged,  on 
the  ground  that  the  Defendant 
insisted  on  a  legal  objection  as 
destroying  all  right  of  his  partner 

to 
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to  a  share   in  the   partnership. 
Hale  V.  Hale.  Page  369 

See  Injunction^  7. 

REDEMPTION. 

See  Conditional  Sale. 
Foreclosure. 
Mortgage. 
Sale. 

REFERENCE. 

See  Attorney-General,  2. 
Vendor  and  Purchaser,  6. 

REFERENCE  FOR  INSUFH- 
CIENCY. 

Though  a  Defendant  may  put  in  a 
further  answer  before  the  certifi- 
cate of  the  Master  as  to  the  in- 
sufficiency of  his  former  answer 
has  been  filed,  yet  the  Plaintiff 
cannot  refer  the  second  answer 
until  after  the  filing  of  the  certifi- 
cate.  Pearce  v.  Grai/,  127 

RELATOR. 

See  Charity,  6,  7. 

RELEASE. 
See  Principal  and  Surety,  1,  2. 

REMOTENESS. 
Bequest  in  trust  to  accumulate  for 
all  the  children  of  A.  and  B.  (who 
were  living)  equally,  the  shares  of 
sons  to  be  vested  at  twenty-five, 
and  of  daughters  at  twenty-five 


or  marriag  e,  and  if  one  child  only 
to  be  paid  at  twenty-five  or  mar- 
riage.     Held  too  remote.    Gtiffiih 
V.  Blunt  Pkige  248 


RENEWAL. 

Where  the  tenant  for  life  of  leaseholds 
in  settlement,  being  under  no  ob- 
ligation to  renew,  obtains  an  ex- 
tension of  the  term,  he  is  a  trustee 
for  those  claiming  under  the  set- 
tlement ;  and  the  fact  of  the  settle- 
ment containing  a  special  provi- 
sion that  a  particular  renewal  shall 
enure  to  the  benefit  of  the  trust, 
does  not  prevcn  the  application 
of  this  general  rule.  Tanner  v. 
Ehxnihy.  487 

RENEWAL  FINES. 

1.  Leaseholds  for  lives  being  devised 
in  trust  for  parties  in  succession, 
with  a  direction  to  renew  out  of  the 
rents  or  by  mortgage.  The  Court 
sanctioned  a  reference  to  the 
Master  to  inquire  whether  it  would 
be  for  the  benefit  of  all  parties  that 
the  future  fines  for  renewal  should 
be  provided  by  an  insurance  on  the 
lives  of  the  cestuique  vies,  Greene- 
toood  V.  Evans,  44 

2.  Difficulties  in  arranging  the  pro- 
portions of  the  fines  which  the 
parties  in  succession  ought  to 
bear  in  such  cases.    Ihid, 

REPLICATION. 

A  cause  stood  over  with  liberty'  to 
amend  by  adding  parties.     The 

Plaintiffs 
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Plaintifli  took  out  administration 
to  those  parties,  and  stated  so  by 
amendment.  The  Defendants,  by 
their  answer,  then  objected,  that 
the  amendments  had  been  impro- 
perly made.  The  Plaintifts  after- 
wards filed  a  second  replication. 
Held,  that  the  Defendants  were 
not  entitled  to  have  the  second  re- 
plication taken  off  the  file,  unless 
they  waived  their  objection  to  the 
amendments.      James    v.  James, 

Page  578 

6>^  Witness,  1,  2. 

REPORT. 
Se€  Taxation,  1,  2,  3,  4,  5.  7. 

RESIDUE. 

See  Lapse. 

Next  op  Kin/1. 

REVERSION. 

B.  purchased  a  reversionary  interest 
of  ^.  at  a  gross  undervalue,  and 
under  circumstances  which  ren- 
dered the  transaction  void  in  equity. 
C.  had  notice  of  the  invalidity  of 
the  contract,  but  ten  years  after- 
wards he  purchased  the  reversion 
of  jB.,  paying  to  B.  the  full  value ; 
^.joined  in  the  conveyance  and 
confirmed  the  sale.  The  Court 
being  of  opinion  that  C.  had  not 
taken  proper  steps  to  protect  A^ 
in  the  second  transaction,  set  it 
aside,  and  decreed  a  reconveyance, 
on  repayment  of  the  consideration 
given  by  B,  to  A,  in  the  first 
transaction.     Addis  v.  Campbell. 

401 


REVERSIONARY  TERM. 
See  Portions,  1. 

REVOCATION. 
A  testator  devised  an  estate  X.,  and 
other  estates  to  ^.,  charged  with 
annuities  and  an  estate  y.,  and  his 
residuary  real,  and  personal  estate 
to  B.f  subject  to  the  payment  of 
his  debts,  funeral  expences,  and 
legacies.  He  afterwards  revoked 
so  much  of  the  second  devise  as 
included  Y.,  and  devised  it,  subject 
to  the  same  annuities,  and  in  the 
same  manner  as  the  estate  X. 
Held,  that  the  charge  of  debts. 
Sec.  on  Y.  was  revoked.  Ravens 
v.  Taj/hr.  Page  425 

RIGHT  TO  BE  HEARD. 
See  Practice,  2. 


SALE. 

On  a  bill  for  foreclosure,  an  infant 
partially  interested  in  the  equity 
of  redemption  cannot  adversely 
insist  on  a  sale.    Farrow  v.  Bees. 

25 

SCRIPT. 

The  purchaser  of  "  script  certifi- 
cates" in  a  proposed  railway  com- 
pany which  had  not  obtained  any 
act  of  parliament :  Held,  after  the 
act  had  passed,  and  in  the  absence 
of  any  special- contract,  not  bound 
to  take  a  transfer  of  the  corre- 
sponding shares  from  his  vendor, 

or 
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or  to  indemnify  him    from   the  | 
amount  of  calls  subsequently  made. 
Jackson  v.  Cocker.  Page  59 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  S. 
Misjoinder. 

SEPARATION. 
See  Husband  and  Wife,  1.  2. 

SERGEANT-AT-ARMS. 
See  Contempt,  S. 

SETTING  DOWN  DEMURRER. 

The  twelve  days  for  setting  down  a 
demurrer  under  the  34th  General 
Order  of  August  1841,  are  not 
o-fflce  days.  Charlton  v.  Richmond, 

397 

SETTLEMENT. 
See  Tenant  for  Life. 

SEVERANCE  OF  DEFENCES. 

The  two  co-heiresses  of  a  trustee, 
who  lived  at  a  distance  from  each 
other,  were  made  parties  to  a  suit 
for  enforcing  the  performance  of 
marriage  articles.  They  submitted 
to  act  as  the  Court  might  direct, 
and  defended  separately.  Held, 
they  were  entitled  to  two  sets  of 
costs.  Aldridgey.Westbrook.  212 

SHIP. 

1.  Tlie  master  of  a  ship  is  bound  to 
employ  his  whole  time  and  atten- 


tion in  the  service  of  his  employer, 
and  semble,  that  a  custom  allowing 
such  master  to  trade  on  his  pri- 
vate account  during  the  voyage^ 
cannot  be  maintained.  Gardner 
V.  M*Cutcheon.  Page  534 

2.  The  master  and  part  owner  of  a 
ship  purchased  goods  during  the 
voyage,  which  his  answer  stated 
were  purchased  out  of  private 
property  and  the  profits  of  private 
trade  during  the  voyage,  but  the 
Court  considering  there  were 
strong  grounds  for  thinking  that 
the  goods  were  purchased  with 
partnership  property,  or  with  mo- 
ney for  which  the  Defendant  was 
accountable  to  the  partnership, 
and  that  they  belonged  to  the 
partnership,  restrained  him  from 
receiving  the  goods.    Ibid. 


SOLICITOR  AND  AGENT. 

1.  In  general,  a  solicitor  cannot  ob<- 
tain  the  taxation  of  his  agent's 
costs,  without  bringing  the  amount 
into  Court;  but,  under  special 
circumstances,  that  condition  will 
be  dispensed  with  or  the  amount 
limited.    In  re  Smith.  309 

2.  Agent  of  a  solicitor  held,  by  the 
irregularity  of  his  conduct,  to  have 
discharged  himself,  and  ordered, 
before  taxation  or  payment  of  his 
bills,  to  deliver  up  all  papers,  &c. 
on  an  undertaking  of  the  principal 
to  redeliver  them,  as  the  Court 
should  order.    Ibid. 


See  Taxation,  8. 


SOLICITOR 
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SOLICITOR  AND  CLIENT, 

L  Bill  of  costs  incurred  by  two  per- 
sons ordered  to  be  taxed  on  the 
application  and  upon  the  under- 
taking of  one,  Lockhari  v.  Hardy. 

Page  224 

%  A  suit  instituted  by  a  solicitor 
without  authority,  dismissed  on 
motion^  with  costs  of  the  suit  and 
of  the  motion,  as  between  soliciior 
and  client  Aliens.  Bone.  49S 

See  Damages. 

Taxation,  peusim, 

SPECIFIC  PERFORMANCE. 

SeeVXNDOR   AND   PURCHASER, 

passim. 


STATUTES. 

(4  Ann^  c*  16.)  See  Subpoena. 

(1  Wnu.^  c.  S6.)  See  Contempt,  2. 4. 

(1  Wm.  4.  c.  36.)    See  Pauper,  1. 

(1  fF.  4.  c.  60.)      See  Petition,  2. 

(2  IV.  4.  c.  57.)    See  Charity,  4. 

(3  &  4  fT.  4.  c.  94.  §  13.)  See 
Amendment,  L,  and  Jurisdiction 
of  Master* 

(4  &  5  fF«  4.  c.  22.)  See  Apportion- 
ment. 

(5  &  6  ^.  4.  c.  76.)  See  Jurisdic- 
tion, 1. 

(1  &  2  Via.  c  110.)  See  Insolvent 
Debtors'  Act^  and  Judgment 

(5  Via.  c.  5.  §  2.)    In  an  Exchequer 

suit,  the  Plaintiff,  after  an  order 

niti  to  dismiss,  filed  his  replication 

and  took  no  further  steps.    Held, 

Vol.  IV. 


that  it  was  reasonable  that  the 
Exchequer  practice  should  now 
be  applied  to  this  case,  in  regard 
to  dismissing  the  bill  for  want  of 
prosecution.  Sheffield  v.  Sheffield^ 

Page  519 

STATUTE  OF  LIMITATIONS. 
See  LessoR  and  Lessee,  2. 

STOCK. 
See  Monet,  1, 2. 

STOP  ORDER. 

1.  Principles  on  which  it  was  con- 
sidered necessary,  previous  to  the 
General  Order  of  3d  Augiut  1841, 
to  serve  all  parties  interested  with 
an  application  for  a  stop  order. 
Day  V.  CroJU  34 

2.  Requisites  for  obtaining  the  stop 
order  under  the  General  Order  of 
ApriL  1841.     Wood  v.  VincenL 

419 

3.  The  assignor,  though  party  to  the 
cause,  roust  be  served  with  the 
petition  for  a  stop  order.  Fat" 
sons  ▼•  Groome.  521 

STOPPAGE  IN  TRANSITU. 
See  Consignor. 

SUBMISSION, 

See  Account. 

SUBPCENA. 

Practice,  where  a  subpoena  is  served 

on  a  Defendant  before  the  bill  is 

Uu  filed, 
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filed  (the  cause  not  being  an  in- 
junction cause).  Salmon  v.  Tur- 
ner. Page  518 

SUB-PURCHASE. 
See  Reversion. 

SUFnCIENCY. 

There  is  no  rule,  that  a  Defendant 
must  answer  affirmatively  or  nega- 
tively his  own  recent  facts.  All 
that  the  Court  can  do,  is  to  com- 
pel a  Defendant  to  afford  such  a 
discovery  as  he  swears  he  is  able 
to  give.    NeUott  v.  Ponsford.    41 

SUING  "  ON  BEHALF,"  &c. 
See  Parties,  6. 

SUPPLEMENTAL  BILL. 
See  Preliminary  Enquiry,  2. 

SURVIVORSHIP. 

1.  Bequest  of  5001,  to  A.f  and  in 
case  of  her  death,  either  before  or 
after  the  testator,  to  devolve  to 
her  child  or  children,  or  in  the 
event  of  their  being  also  dead  at 
her  deceasci  to  B.  There  were 
three  children,  one  of  whom  only 
survived.  Held,  that  he  was  en- 
titled to  the  whole  fund.  Currte 
V.  Gould.  1 17 

2.  Bequest  **  to  A.  and  B.  of  the 
sum  of  25/.  per  annum  each,  for 
and  during  the  term  of  their  na- 
tural lives,  or  the  life  of  the 
longest  liver  of  them,  for  their  or 
her  own  absolute  use  and  benefit." 
Held,  that  on  the  death  cfA^f  her 


annuity  survived  to  B.  for  her 
life,   katton  Y.  Pinch.    Page  186 

See  Power,  1. 


TACIT  CONDITION. 
See  Executor. 

TAXATION. 

1.  The  Master's  certificate  on  taz- 
jtion  of  costs  cannot  be  ques- 
tioned without  the  special  leave 
of  the  Court,  to  be  obtained  by 
petition,  setting  forth  the  grounds 
of  complaint,  and  the  charges  al- 
leged to  be  erroneous.  In  re 
Congreve.  87 

2.  Principles  on  which  the  Court 
acts  in  permitting  a  review  of 
such  certificate.    Ibid. 

S.  The  Master,  on  evidence  before 
him,  allowed  a  few  items  on  the 
taxation  of  a  solicitor's  bill  for 
business,  as  to  which  there  was  a 
conflict  whether  the  solicitor  bad 
authority  to  perform  it.  Held, 
that  this  was  not  a  sufficient  rea- 
son for  permitting  a  review  of  the 
taxation.    Ibid, 

4.  On  petition  for  liberty  to  file 
exceptions  to  the  Master's  cer- 
tificate of  taxation,  the  Court  will 
sometimes  decide  the  point  in 
dispute  without  putting  the  par- 
ties to  file  their  exceptions.    lb. 

5.  In  October  1839,  a  client  obtained 
an  order  to  tax  his  solicitor's  bill- 
He  commenced  the  taxation  in 
January  1840,  and  proceeded 
therein  to  a  very  considerable 
extent.    A  year  and  a  half  after, 

and 
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and  before  the  report,  the  client 
applied  to  vary  the  order»  Held 
thaty  af^er  his  acquiescence^  he 
came  too  late  to  alter  the  order, 
and  too  early  to  correct  any  er- 
roneous principle  acted  on  by  the 
Master.  Tarbuck  v.  Tarbuck. 

Page  149 

6.  Whether,  where  afler  the  tax- 
ation of  a  particular  bill  of  costs 
as  between  solicitor  and  client,  a 
general  taxation  is  directed,  a  so- 
licitor can  include  items  included 
in  the  former  taxation,  but  not 
allowed,  or  ought,  for  the  purpose 
of  explanation,  to  introduce  items 
taxed  and  paid  on  the  former  tax- 
ation.    Qu€ere»    Ibid, 

7-  Liberty  given  to  except  to  the 
Master's  report  of  taxation,  being 
applied  for  on  the  ground  of  his 
disallowance  of. a  third  brief  to 
the  Attorney-General,  the  report 
was  referred  back  to  the  Master 
for  review.  AUomey-General  v. 
Draperi  Company.  S05 

8.  The  taxation  of  the  bill  of  costs 
of  the  agent  of  a  solicitor,  upon 
the  footing  of  a  special  agreement 
requiring  the  Master  to  depart 
from  the  ordinary  rules  of  tax- 
ation, cannot  be  obtained  upon 
petition.      In  re  Smith.  309 

9.  An  account  of  all  the  dealings 
and  pecuniary  transactions  not 
connected  with  the  bills  of  costs, 
cannot  be  obtained  upon  a  pe- 
tition for  the  taxation  of  costs. 
The  account  directed  on  peti- 
tion being  limited  to  monies  paid 
or  duly  appropriated  towards 
satisfaction  of  the  bills.  Ibid, 


10.  The  mere  circumstance  that  a 
bill  of  costs  contains  items  which 
would  be  disallowed  or  reduced 
on  taxation,  is  not,  of  itself,  suf- 
ficient to  entitle  the  party  to  a 
taxation  of  a  bill  which  has  been 
settled  and  paid.  Massie  v.  Drake* 

Page  433 

11.  Costs  directed  by  decree  to  be 
taxed  as  between  a  solicitor  and 
client,  cannot,  on  petition,  be 
ordered  to  be  taxed  on  another 
principle.    Ibid, 

12.  Where  an  account,  comprising 
bills  of  costs,  is  settled  and  paid 
as  between  a  solicitor  and  client, 
and  no  surprise  or  fraud  is  prac- 
tised, the  Court  will  not  direct  a 
taxation  of  the  bill,  though  it  ap- 
pears to  contain  items  which 
would  be  disallowed  or  reduced 
on  taxation,  unless  it  appears  that 
the  overcharges  are  in  themselvea 
so  extravagant  and  improper,  as 
under  the  circumstances  to  be 
considered  fraudulent.    Ibid. 

IS.  Upon'  the  settlement  of  an  ac- 
count between  a  solicitor  and  his 
client,  a  sum  of  15U  was  retained 
by  the  solicitor,  by  consent,  to 
answer  particular  costs  not  then 
ascertained.  The  Court  limited 
the  taxation  to  such  particular 
costs.    Ibid. 

See  Solicitor  and  Agent*  1. 
Solicitor  and  Client,  1 » 


TENANT  FOR  LIFE. 

By  marriage  articles,  a  husband  co- 
venanted, in  consideration  of  his 
Uu  2  wife's 
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wife's  portion,  to  settle  an  estate 
to  his  own  use,  and  after  his  de- 
cease to  the  use  ofhU  heirs  on  the 
body  of  his  intended  toife,  and  for 
want  of  such  issue  to  his  own  right 
heirs  for  ever.  The  articles  did 
not  express  any  further  intention 
of  providing  for  the  children  of 
the  marriage,  and  made  a  pro- 
vision for  the  intended  wife  in  lieu 
of  dower.  No  settlement  was  ex- 
ecuted; and  the  husband  mort- 
gaged the  estate,  and  at  the  same 
time  delivered  the  articles  to  the 
mortgagee.  Held,  on  his  death, 
that  under  the  articles,  he  was 
entitled  to  a  life  estate  only,  and 
that  the  mortgagee  took  with  no- 
tice, and  could  not  therefore  hold 
as  against  the  issue  of  the  mar- 
riage. Davies  v.  Davies.    Page  54 

TENANT  FOR  LIFE  AND  RE- 
MAINDER  MAN. 

A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  per- 
mit his  wife  to  receive  "  the  an- 
nual produce,  interest,  rents,  and 
profits  thereof,'*  for  life ;  and  after 
her  death,  in  trust  to  stand  seised 
and  possessed  of  the  said  real  and 
personal  estate  for  A.  and  B. 
And  he  directed  his  trustees  to 
carry  on  his  partnership  trade, 
in  which  he  was  engaged,  or  such 
part  as  they  should  think  proper, 
for  the  benefit  of  his  wife  and 
those  in  remainder.  Sir  John 
Leach  held  that  the  widow  was 
entitled  to  any  increase  in  the 
value  of  the    testator's    capita], 


which  took  place  between  the 
death  and  the  expiration  of  the 
partnership ;  but  the  decision  was 
reversed  by  Lord  Brougham. 
Mousley  v.  Carr.  Page  49 

See  Renewal. 

Renewal  Fines,  1,  2. 

TENANT   RIGHT  OF  RE- 
NEWAL. 

Trustees  of  an  under  lease  of  diurch 

property  authorised  to  take  steps 

to  obtain  compensation  for  their 

tenant  right  of  renewal,  in  an  act 

to  make  a  new  street,  pending  in 

parliament,  and  which  would  re* 
quire  part  of  the  property.  Jones 

V.  Powell.  96 

TENANTS  IN  COMMON. 

See  Legacy. 
Receiver,  I* 

TIME. 

See  Order,  5. 

Setting  down  Demurrer* 

TITLE  DEEDS. 

A  party  entitled  to  an  estate,  sub- 
ject to  terms  vested  in  trustees 
for  securing  a  jointure  and  por- 
tions, mortgaged  it;  but  retained 
the  title  deeds  in  his  possession. 
Held,  that  this  omission,  on  the 
part  of  the  mortgagee*  was  not 
sufficient  to  postpone  him,  in  fa- 
vour of  a  subsequent  purchaser 
for  valuable  consideration.  Far- 
row V.  Rees.  18 

See  Production,  &c.,  !»  2,  3. 

TRADER, 
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TRADER- 
See  Clbrgtman. 

TRAVERSING  ORDER. 

The  production  of  a  writ  of  attach* 
ment  for  want  of  answer  with  the 
sheriff's  return,  is  sufficient  evi- 
dence to  ground  the  traversing 
order.    Ex>ans  v«  WilUams, 

Page  485 

TRUST. 

See  Breach  of  Trust,  passim. 
Charity,  passim. 
Husband  and  Wife,  2. 
Power  of  Sale,  1,  2. 
Renewal. 
Voluntary  Settlement. 

TRUSTEE. 

See  Breach  of  Trust,  passim. 
Charity,  passim. 
Costs,  S,  4.  5. 10. 
Payment  into  Court,  2,  S.  5. 
Severance  of  Defences. 
Tenant  Right  of  Renewal. 


UNDERTAKING. 
See  Irregularity,  S. 


VENDOR  AND  PURCHASER. 

!•  Assignees  of  a  bankrupt  agreed 
to  sell  a  part  of  his  estate,  and 
filed  a  bill  for  specific  perform- 


ance. It  turned  out  that  the 
estate  was  vested  in  assignees  un- 
der a  previous  insolvency^  Aftet 
the  Master  had  made  his  report, 
upon  a  reference  as  to  title,  the 
assigniBes  in  insolvency  offered  to 
concur  in  the  sale:  Held,  that  a 
good  title  could  be  made*  Side- 
6otham  V.  Barrington.     Page  110 

2.  A  testator  gave  his  real  and  per- 
sonal estate  to  A.f  subject  to  the 
payment  of  his  debts  and  certain 
annuities,  and  appointed  him  exe- 
cutor. Held,  that  A.  could  make 
a  good  title  to  the  real  estate, 
without  the  concurrence  of  the 
annuitants,  and  that  a  purchaser 
from  A.  jras  not  bound  to  see  to 
the  application  of  the  purchase- 
money.  Held,  also,  that  the  ob- 
jection was  one  of  title,  and  not  of 
conveyance.  Page  v.  Adam.  269 

S.  Freehold  and  leasehold  estate 
was  devised  to  A.y  subject  to  the 
payment  of  debts  and  annuities. 
A.  sold  the  real  estate.  The  pur- 
chaser insisting  that  the  annuitants 
ought  to  concur,  filed  a  bill  against 
the  vendpr  for  a  specific  perform- 
ance. The  vendor's  answer  ad- 
mitted the  sufficiency  of  the  per- 
sonal estate  to  pay  the  debts :  — 
that  they  had  all  been  paid  since 
the  contract,  and  that  the  sale  had 

'  not  been  made  for  the  specific 
purpose  of  satisfying  the  debts. 
Held,  that  these  circumstances 
did  not  vary  the  rule  as  to  the 
liability  of  the  purchaser  to  see  to 
the  application  of  the  purchase- 
money,  and  that  he  was  bound  to 
complete.    Ibid. 

4.  The 
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4*  The  completion  of  a  contract 
having  been  delayed  for  thirteen 
years,  the  property  became  dete- 
riorated by  dilapidations.  Held, 
under  the  circumstances,  that  the 
loss  must  fall  on  the  purchaser,  as 
the  state  of  the  title  was  such^ 
that  he  ought  to  have  completed 
his  purchase  and  taken  possession. 
Minchin  v.  Nance.      •  Page  332 

5,  In  August  1828,  the  Plaintiff 
agreed  to  sell  a  property  to  the 
Defendant.  The  contract  was  to 
be  completed  on  the  9th  of  Octo- 
ber following,  and  the  purchaser 
was  to  be  entitled  to  possession 
up  to  that  time,  and  if  the  pur- 
chase should  not  be  then  com- 
pleted, the  purchaser  was  to  pay 
interest  at  5  per  cent,  from  that 
day  until  full  payment.  The  ab- 
stract having  been  delivered,  all 
parties  seemed  to  agree  that  a 
good  title  was  not  shewn ;  and  in 
November  1828,  the  time  for  com- 
pletion was  enlarged  to  the  21st 
o^  February  1829,  when  the  pur- 
chase money  was  to  be  paid  with- 
out interest,  and  the  Defendant 
let  into  possession;  and  if  the 
Plaintiff  should  fail  to  make  a 
^ood  title,  the  deposit  was  to  be 
returned,  with  interest  at  4*  per 
cent,  from  the  9th  of  October. 
The  Defendant  refused  to  com- 
plete, and  in  1829  brought  an 
action  for  his  deposit,  and  the 
Plaintiff  filed  his  bill  for  specific 
performance.  The  Defendant  had 
not  taken  possession,  and  great 
dilapidation  had  occurred.  It 
was  decided  that  a  good  title  had 


been  shown  in  August  1828.  A 
decree  was  made  against  the  De- 
fendant with  costs;  and  it  was 
determined  that  A.  should  sustaiii 
the  loss  by  dilapidation,  and  should 
pay  interest  at  4  per  cent,  only 
on  his  purchase  money  from  the 
time  of  filing  the  bill.  Itid. 
6.  In  a  suit  for  specific  performance, 
a  purchaser  set  up  defence  which 
prevented  the  Plaintiff  obtaining 
on  motion  a  reference  as  to  title, 
the  Defendant  failing  to  establish 
such  defence  was  ordered  to  pay 
the  costs  up  to,  and  inclusive  of 
the  hearing.     H^de  v.  Dattatoay, 

Page  606 

See  Breach  of  Trust,  3. 
Conditional  Salb. 
Conditions  of  Salb,  1.2. 
Damages. 
Injunction,  ],  2. 
Insolvent  Debtors'  Act, 
Practice,  1. 
Script. 


VESTED  INTEREST. 

• 

Gift  to  A,  for  life,  with  remainder, 
in  case  A>  died  unmarried  (which 
happened),  between  B.  and  C, 
'<  or  such  of  them  as  should  be 
then  living,"  and  the  lawful  chil- 
dren of  such  of  them  as  should 
be  then  dead,  "for  the  share  of 
the  father  or  mother  deceased 
only."  B.  and  C.  died  in  the  life- 
time of  the  tenant  for  life.  J9.  had 
i88ue>  C.  had  none.  Held,  that 
C.'s  interest  was  not  vested,  and 

that 
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that  his  representatives  were  not 
entitled.     WiUis  v.  Hashett. 

Page  208 

VESTING. 
See  Payment. 

VISITOR. 

An  information,  alleging  an  abuse 
in  the  internal  regulations  of  a 
charity  dismissed,  on  the  ground 
that  they  were  the  proper  subject 
for  the  interference  of  the  special 
visitor.  The  Attorney-General  v. 
Dulwich  CoUege.  255 

VOLUNTARY  SETTLEMENT. 

A.  B.  Toluntarily  assigned  to  trus- 
tees bonds  and  promissory  notes 
amounting  to  60(M.,  in  trust  for 
himself  and  his  wife  and  children, 
and  he  handed  over  the  securities. 
The  trustee  gave  no  notice  to  the 
debtors.  A J9.  received  200/.y  part 
of  the  60(M.  (the  securities  having 
been  returned  to  him  by  the  trus- 
tees), and  the  remainder  was  lost 

;  by  the  insolvency  of  the  debtors. 
A.  B.  invested  the  200/.  with 
other  monies  of  his  own  on  free- 
holds, and  by  writing  acknow- 
ledged the  2ML  to  be  trust  pro- 
perty. He  afterwards  deposited 
the  title  deeds  with  the  trustees 
as  a  security  for  the  whole  600^. 
Held,  that  the  equitable  mortgage 
was  valid  to  the  extent  of  200^. 
but  no  further.   James  v.  Bidder. 

600 
See  Frauddlent  Settlement. 


WAIVER. 
Taking  an  office  copy  of  an  answer 
is  not  a  waiver  of  an  irregularity 
in  its  title.    jPry  v.  MantelL 

Page  208 
See  Acquiescence. 
Contempt^  2. 
Election,  2. 
Irregularity,  3,  4. 
Replication. 

WILL. 

1.  A  will,  proved  abroad  and  re" 
tained  there,  estab^shed,  on  pro* 
duction  of  a  copy  certified  under 
the  hand  and  seal  of  tlie  proper 
officer,  &c.  which  had  been  ad- 
mitted to  probate  in  the  Ecclesi- 
astical Court  here.  PuUan  v.  Ravo^ 
tins.  142 

2.  Will  established  on  secondary 
evidence,  the  original  being  in  the 
colonies.   Gardner  v.  Myre.     143 

3.  Will  proved  in  the  West  Indies 
established  on  production  of  at- 
tested copy  and  prerogative  pro- 
bate.   Bayley  v.  Bayley.         143 

4.  A  lost  will  of  real  estate  esta- 
blished by  means  of  a  copy.  EUit 
v.  Medlicott.  144 

5.  Will  established  on  production  of 
official  transcript  and  of  preroga- 
tive probate.     Harrison  v.  Weale. 

144 

See  Absolute  Interest. 
Additional  Leqact,  ly2. 
Annuity. 
Condition. 

Dying  without  Issue. 
Estate  for  Life. 
Executor. 

Lapse. 
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Lapse. 

Leoact. 

Monet,  1^2. 

Next  of  Kin,  1,  2. 

Payment. 

Per  Capita. 

Power,  1. 

Power  of  Sale,  1,  2. 

Remoteness. 

Revocation. 

Survivorship,  1, 2. 

Vested  Interest. 

WITNESS. 

1.  An  order  of  course,  obtained  by 
the  Plaintiff  to  examine  a  Defend- 1 


ant  against  whom  a  replication  has 
been  filed,  is  irregular.  Holmes  r* 
Corporation  of  Arundelm  Page  155 
2.  An  order  of  course,  obtained  by 
the  Plaintiff  to  examine  a  town 
councillor  of  a  corporation,  De- 
fendants  to  the  suit,  and  to  whose 
answer  a  replication  has  been 
filed,  is  irregular,  for  if  he  be  conp 
sidered  a  party,  the  order  is  im- 
proper when  there  is  a  replication ; 
and  if  he  be  not  a  party,  the  order 
is  unnecessary.    Ibid. 

See  Examination  of  Defendant 
AS  Witness. 
Interrogatories,  1,  2. 
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